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A. Purpose. 

12 	1. These rules, 7 MCAR SS 1.661 to 1.665, are intended to 

13 govern the implementation, enforcement and administration of the 

14 Minnesota Certificate of Need Act. The rules do not repeat 

15 provisions of the Act which are clear and complete without 

16 rules; therefore, the Act should be read with the rules. 

17 References to the Act are made in these rules in order to assist 

18 the public in cross-referencing the Act with the rules. 

19 	2. The commissioner has, within the limits of the Act, 

20 developed review procedures and criteria which involve a minimum 

21 period of time, require only essential information, and involve 

22 the least cost for the applicant, the health systems agency 

23 (HSA), and the department. These rules promote health planning 

24 cooperation by health care facilities and health systems 

25 agencies before the certificate of need review and encourage 

26 health system innovations and alternatives, as well as 

27 beneficial price competition. 

28 	B. Definitions. The definitions contained in Minn. Stat. S 

29 145.833 apply to the terms as used in these rules. Some of the 

30 terms defined in Minn. Stat. S 145.833 are also defined in these 

31 rules in order to clarify certain sections or parts of the 

32 statutory language. Unless the context clearly requires 

33 otherwise, the following terms shall have the meami-mq meanings 

34 ascribed to them: 

1. "Act" means the Minnesota Certificate of Need Act, 

Stat. SS 145.832 to 145.845. 

3. 
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1 	2. "AIP" means annual implementation plan as defined in 

2 the Act, Minn. Stat. S 145.833, subd. 11. 

3 	3. "Application" means the submission by a person of the 

4 information required by 7 MCAR S 1.663 A. in requesting the 

5 issuance of a Certificate of Need. 

6 
	

4. "Capital expenditure" means any expenditure, 

7 regardless of type of financing mechanism, including gifts, 

8 donations and other philanthropic activities, utilized to 

9 purchase, acquire, renovate, remodel or substantially alter or 

10 modify real property, buildings, fixtures, equipment or a 

11 service. Whenever real property, buildings, fixtures or 

12 equipment are acquired by capitalized lease or any type of 

13 rental agreement, that capital expenditure for lease or rental 

14 agreement shall be the fair market value of the real property, 

15 buildings, fixtures or equipment at the date upon which the 

16 agreement is executed. Expenditures which, under generally 

17 accepted accounting principles, are properly chargeable as an 

18 expense of operation and maintenance are not capital 

19 expenditures. Capital expenditures include the total of all 

20 anticipated expenditures for a single undertaking with 

21 interdependent or interrelated components whether or not any 

22 individual expenditure exceeds the threshold of the Act. 

23 	5. "Category," as used in Minn. Stat. S 145.833, subd. 

24 5(a)(2), means classification of beds within a health care 

25 facility according to licensure (such as, general hospital, 

26 psychiatric, alcoholic, nursing home, boarding care home and 

27 supervised living) or classification of beds within a health 

28 care facility according to certification status under the 

29 provisions of Title XVIII and XIX of the Social Security Act 

30 fsneh as skilled nursing eaee7 intermediate nursing ea'e and 

31 intermediate ease sett the mentally retarded and persens with 

32 related eenditiensj as found in 42 United States Code, Section 

33 1395x(e), hospital; Section 1395x(f), psychiatric hospital; 

34 Section 1395x(g), tuberculosis hospital; and Section 1395x(j), 

35 skilled nursing facility; and in Title XIX of the Social 

36 Security Act in 42 United States Code, Section 1396a (a) (28), 

2 
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1 skilled nursing facility; Section 1396d(c), intermediate care 

2 facility; and Section 1396d(d), intermediate care facility for 

3 the mentally retarded. 

4 	6. "Commissioner" means the Commissioner of Health and 

5 includes any duly authorized representative of the commissioner. 

6 	7. "Construction or modification" means: 

7 	 a. Any erection, building, alteration, renovation, 

8 reconstruction, conversion of any existing building, 

9 modernization, improvement, expansion, extension or other 

10 acquisition by or on behalf of a health care facility which: 

11 	 (1) Requires a total capital expenditure in excess 

12 of $150,000; or 

13 	 (2) Changes the bed capacity of a health care 

14 facility by more than ten beds or more than ten percent of the 

15 facility's total licensed bed capacity, whichever is less, over 

16 a two year period following the most recent bed capacity change, 

17 in a way which: 

18 	 (a) Increases the total number of beds; or 

19 	 (b) Changes the distribution of beds among 

20 various categories; or 

21 	 (c) Relocates beds from one physical facility or 

22 site to another-..; 

23 	 b. Any capital expenditure in excess of $150,000 by or 

24 on behalf of a health care facility, which is used to acquire 

25 diagnostic or therapeutic equipment. If the equipment is being 

26 updated rather than totally replaced, the capital expenditure 

27 will shall be eased upen considered to be the cost of the 

28 equipment parts to be replaced, et,  added plus the cost of 

29 manufacturer's labor and installation, as well as any related 

30 financing costs ineu!fred which are considered, according to 

31 generally accepted accounting principles-, to be incurred; 

32 	 c. Any expansion or extension of the scope or type of 

33 existing health service by a health care facility which requires 

34 a capital expenditure in excess of $50,000 during any 

35 consecutive 12 month period for that service. Change in scope 

36 or type of existing service means the difference between the 

3 
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1 range and nature of the present service and the range and nature 

2 of the services contemplated under the proposal. An expansion 
-040 

3 or extension does not occur if there the result is solely 

4 increased efficiency of operations or increased square footage 

5 or spatial allocation. An expansion or extension shall occur if 

6 at least one of the following factors is eljzreetIy esseeated 

7 with required by or a direct result of the proposed project: 

8 

9 provide4; 

10 

(1) AR A material increase in volume of services 

(2) The ability to perform treatments or procedures 

11 not previously performed; 

12 	 (3) AR A material increase in personnel associated .  

13 with the capital expenditure; 

14 	 (4) A material change in proportion of patient mix; 

15 or 

16 	 (5) A material changein geographrcsource ee of 

17 referrals to the facility-.-; 

18 	 d. Any establishment of a new health care facility-; 

19 	 e. Any reviewable predevelopment activity by or on 

20 behalf of a health care facility-T; or 

21 	 f. Any establishment by a health care facility of a 

22 new institutional health service, other than a home health 

23 service, which is to be offered in or through that facility and 

24 which was not offered on a regular basis in.or through that 

25 facility prior to the twelve months before that service whieh 

26 will be offered under the terms of the proposal. 

27 	8. "Direct patient care service" means any health service 

28 designed to provide diagnosis, treatment, nursing, preventive 

29 care, rehabilitative care or habilitative care to any person. 

30 	9. "Exemption" means the decision by the commissioner to 

31 authorize an HMO or health care facility to proceed with a 

32 project reviewable under the Act, without request for a waiver 

33 or application for a certificate of need. 

34 	10. "Evidence" means any exhibit, oral or written 

35 testimony or other data or information submitted to an HSA prior 

36 to the close of the public hearing for the purpose of affecting 

4 
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1 the determination of whether a certificate of need should be 

2 issued. 

3 
	

11. "Health maintenance organization" or "HMO" means any 

4 organization whih operates or proposes to operate pursuant to 

5 Minn. Stat. SS 62D.01 to 62D.29. 

6 
	

12. "Hearing body" means: 

7 
	 a. The governing body of an HSA; 

8 
	

b. In the case of the Metropolitan Council, the 

9 Metropolitan Health Board; or 

10 	 c. For HSAs other than the Metropolitan Council, a 

11 project review committee, the membership of which eenEeems te 

12 complies with the requirements of Minn. Stat. S 145.845, clauses 

13 (2), (3), (4) and (5) and 7 MCAR S 1.661 C.2.b.(2). 

14 	13. "HSA" means health systems agency as defined in the 

15 Act, Minn. Stat. S 145.833, subd. 7. 

16 	14. "HSP" means health systems plan as defined in the 

17 Act, Minn. Stat. S 145.833, subd. 10. 

18 	15. "Institutional health service" means any health 

19 service as defined in the Act, Minn. Stat. S 145.833, subd. 3, 

20 wherever and however that health service is provided. 

21 	16. "Long range development plan" means a health care 

22 facility's written description of its present and anticipated 

23 configuration of health services which is developed in 

24 consideration of the HSP for the health care facility's health 

25 service area. 

26 	17. "On behalf of" means in theeeeste principal 

27 interest of, at the behest of, or for the principal benefit of, 

28 a health care facility ee ether enti-ty. 

29 	18. "Patient" means any person receiving care in a health 

30 care facility and is synonymous with the term "resident." 

31 	/8,1 19. "Predevelopment activity" means any activity by 

32 or on behalf of a health care facility or any person which 

33 involves architectural designs, plans, working drawings, 

34 specifications, feasibility studies, surveys, site acquisitions, 

35 contractual agreements, legal services, fund-raising and any 

36 other related pursuit and which occurs with intention to embark 

5 
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upon a program of construction or modification. 

2 
	

a. "Reviewable predevelopment activity" means any 

3 predevelopment activity which occurs with intention to offer or 

4 develop a new institutional health service if: 

5 	 (1) The predevelopment activity would require an 

6 expenditure in excess of $150,000; or 

	

7 	 (2) The predevelopment activity involves any 

8 arrangement or committment for financing the new institutional 

9 health service. 

	

10 	 b. "Non-reviewable predevelopment activity" means any 

11 predevelopment activity not included in 7 MGAR 6 1661 8m-187a. 

	

12 	197 '-'Pat ient'-' means any peysen yeeej:vng ea 'e ix a health 

13 ease fac ility and is synenymeus with the teem EyeselentR 

	

14 	20. "Project" means the proposed construction or 

15 modification. Project is used synonymously with proposal. 

	

16 	21. "Provider" means any person: 

	

17 	 a. Whose primary occupation involves, or involved 

18 within the last 12 months previous to appointment to the HSA, 

19 provision of health services to individuals or the 

20 administration of health care facilities or other health service 

21 activities; 

	

22 	 b. Who is, or was, within the 12 months previous to 

23 appointment to the HSA, employed by a health care facility as a 

24 health or mental health professional; 

25 	 c. Who has a fiduciary interest in or position with a 

26 health care facility or other entity which has the provision of 

27 health services as its primary purpose; 

28 	 d. Who has, or has had within the twelve months 

29 previous to appointment to the HSA, a material financial 

30 interest (more than one-fifth of the person's gross annual 

31 income) from any one or a combination of the following: 

32 	 (1) Fees or other compensation for research into or. 

33 instruction in the provision of health care; 

34 	 (2) Producing or supplying drugs or other materials, 

35 articles or devices for individuals in the provision of, 

36 research into, or instruction in health care; 

6 
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1 
	

(3) Issuing any policy or contract of 5.1.ndiv4dual et-.7 

2 group a health- insurance company, a health service plan or a 

3 health maintenance organization; 

4 	 (4) Any other material financial interest in 

5 rendering of a health . service or 

6 	 e. Who is a spouse of an individual described in items 

7 a., b., c. or d. above. 

8 	22. "Recommendation of the HSA" means the report of the 

9 HSA to the commissioner which contains its recommendation as to 

10 what action should be taken with respect to judging appIeatells 

11 if an application is complete or incomplete, if a project is 

12 subject to review, if a waiver should be granted or if a 

13 certificate of need should be issued. The recommendation 

14 includes submission to the eepaltiseen commissioner of all 

15 information presented by the applicant and delineation of all 

16 nateRale rationales developed by the HSA to support its 

17 recommendation. 

18 	23. "Region" means the geographic area designated by the 

19 Secretary of the United States Department of Health and Human 

20 Services upon recommendation of the Governor to be under the 

21 jurisdiction of an HSA for the purposes of health systems 

22 planning. 

23 	24. "Requester" means a licensed medical doctor or a 

24 group of licensed medical doctors, however legally organized. 

25 	25. "State Health Plan" means the document, developed by 

26 the SPA Department of Energy, Planning and Development pursuant 

27 to 42 United States Code, Section 300m-3 (c)(2)(A) and (B), 

28 which addresses statewide health needs and incorporates the HSPs 

29 of all Minnesota HSAs ptvesuant to 42 WTSTET 398k7 Seet4:en 

30 1S24feif2ifA and Bi. 

31 	26- t6PAt meahs the State Planning Ageney esta1314.-shed 

32 phrsuamt to 	Stat- 66 .4,1e to 47.17T 

33 	C. Membership of health systems agencies and their governing 

34 bodies. 

35 	1. Membership of HSA. HSAs may specify in their 

36 corporate bylaws provisions regarding eligibility for 

7 
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1 membership, categories of members and similar items. 

2 	2. Membership Ear of the HSA governing body. 

3 	 a. Each HSA shall select from its membership a 

4 governing body to conduct its business and to carry out its 

5 duties and functions. The Metropolitan Council shall use its 

6 health board to advise it- and may delegate aRy ef its EuRetieRs 

7 and duties to the health beard and its staEE. The establishment, 

8 of a governing body shall not prohibit any delegation of HSA 

9 duties and functions to staff except as provided in these rules. 

10 Documentation of any such delegation shall be filed with the 

11 commissioner. 

12 	 b. The membership of the governing body; and the 

13 health board of the Metropolitan Council shall, in addition to 

14 complying with the requirements of Minn. Stat. S 145.845: 

15 	 (1) Be chosen by election or other appropriate 

16 method approved by SPA the Department of Energy, Planning and 

17 Development and consistent with provisions of 42 U7S7G.T 399k7 et 

18 seg-: 42 United States Code, Section 3001-1 for a term of office 

19 not to exceed three years. No director may serve more than six 

20 consecutive years. 

21 	 (2) Include only residents of, or individuals having 

22 their principal place of business in, the region in which the 

23 HSA has jurisdiction. 

24 	 c. The membership of all HSA committees or 

25 subcommittees making recommendations to the governing board of 

26 an HSA or the Health Board of the Metropolitan Council on 

27 proposals for a certificate of need shall consist of a majority 

28 of consumers, and it shall include representatives eE the 

29 interests e€ providers. 

30 	D. Conflicts of interest. 

31 	1. No HSA member or other person who assists the HSA in 

32 the review of a project may participate at any level of review, 

33 formally or informally, or in discussing or voting upon any 

34 project for a certificate of need if a conflict of interest 

35 exists. Persons having a conflict of interest, however, may 

36 participate in the proceedings in the same manner as any party 

8 
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1 who is not a - member of a hearing body,- or the Metropolitan 

2 Council. 

3 
	

2. A conflict of interest exists when a person: 

4 
	

a. Ha"s a direct or indirect financial interest in the.  

5 applicant; 

6 	 b. Has a contractor has had within the preceding 

7 twelve months a contractual, creditor or consultative 

8 relationship with the applicant; 

9 
	

c. Is an employee, director, trustee, officer or has 

10 another fiduciary relationship with the applicant; or 

1 1 
	

d. Is a spouse of any person listed ix falling under 

12 a., b., or c. above. 

13 	3. A person who is a member of a hearing body or the 

14 Metropolitan Council and who has a conflict of interest shall 

15 declare it in writing to the HSA before it starts its review of 

16 the application or when it becomes apparent to him that he has 

17 such a conflict. 

18 	4. Any person may question the HSA orally or in writing 

19 as to whether or not a conflict of interest exists in regard to 

20 any person involved in the review of a project on behalf of an 

21 HSA. The HSA shall determine in such case whether a conflict of 

22 interest exists. its frid_icngs shall be ixeInded in the 

23 t.eeemmendateR e€ the H6A7 

24 	5. Any person who has a conflict of interest as 

25 deter tined pnt. suant to 7 MAR 6 17661 1:47.3-7 and 	shall be so 

26 identified in the recommendation of the HSA. 

27 	6. The minutes of the HSA hearing or meeting at which a 

28 project is being considered shall record a person having a 

29 conflict of interest as "absent" rather than "abstaining due to 

30 conflict of 

31 determining 

32 application 

interest." Such 

whether a quorum 

being reviewed. 

a person shall not be counted in 

is present for consideration of the 

   

33 	7. Nothing in this rule precludes any HSA from adopting 

34 bylaws or other procedures for determining conflicts of interest 

35 which are more stringent than these rules. 

36 	E. Ex parte communication. 

9 
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1 
	

1. "Ex parte communication" means a written or oral 

2 communication by any person as to the merits of an application 

3 which is not in 'ä hearing record and with respect to which 

4 notice to all parties is not given. The term does not include 

5 any requests for status reports on any application7 or any 

6 communication among HSAs, the SPA Department of Energy, Planning 

7 and Development and the commissioner or their staffs which 

8 relates solely to information found in a hearing record, the 

9 Act, these rules or any application or request for formal action 

10 under the Act. 

11 	2. Ex parte communication to or among the HSAs, the SPA 

12 Department of Energy, Planning and Development, the commissioner 

13 or their staffs and any other party7 is prohibited, except when 

14 the communication relates to an allegation of material 

15 misrepresentation, inaccuracy or omission in information 

16 necessary to determine whetheran action under the Act should be 

17 taken. 

18 	3. Ex parte communication received by the HSA, SPA 

19 Department of Energy, Planning and Development or commissioner 

20 shall not be considered in the review of the project and shall 

21 not be part of the record, except as provided under E.2. 

22 	F. Extension of review period. 

23 	1. The applicant, the HSA or the commissioner may request 

24 that the time periods for review as prescribed in the Act and 

25 these rules be extended. 

26 	2. The party requesting the extension shall notify the 

27 other two parties in writing specifying the length of the 

28 extension and the reasons therefor. 

29 	3. Within five working days of receipt of the request, 

30 the other two parties shall notify the requesting party in 

31 writing whether they agree to the extension. If all three 

32 parties , agree to the extension, the new time period shall be in 

33 effect. If the parties do not agree to the extension, the time 

34 periods in effect prior to the making of the request shall 

35 remain in effect. 

36 	 Time periods shall be deemed direetery and met 

10 
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1 mandatory: 

2 	G. Time computation. 

3 	.. 1. 	eomputing Computation of any period of time 

4 prescribed orltlowed by these rules eE }3y any applieable 

5 statute7 the day e€ the aet er event from whieh the designated 

6 period of time begins to YUR shall net be ineIuded shall be 

7 controlled by Minn. Stat. SS 645.15 and 645.151. The last day 

8 of the period se eomputed shall be ineluded7 unless it is a 

9 Saturdair7 a Sunday oE a legal holiday7 iR whieh event the period 

10 EURS until the end of the neat day whieh is net a Saturday7 a 

11 Sunday7 or a legal .  holiday. When the period of time preseribed 

12 or allowed is less than seven days7 intermediate Saturdays7 

13 Sundays and legal holidays shall. be exeluded ix the eomputation 

14 	2. Whenever a person has the right or is required to do 

15 some act oe *take some proeeeding within a prescribed period 

16 after the service of a document upon him, or whenever some 

17 service is required to be made in a prescribed period before a 

18 specified event, and the document is served by mail, the time 

19 period for exercising that right or performing that action shall 

20 begin to run7 under the terms deseribed above7 upon receipt of 

21 the document and not upon it being mailed. However, an act or 

22 event which must be accomplished within a specific time period7 

23 shall be considered complete upon mailing of the document. 

24 	3. Time periods prescribed under these rules shall be 

25 deemed directory and not mandatory. 

26 	H. Evasions. 

27 	1. A pEejeet is a single undertaking when its eompenent 

28 parts have been jointly planned7 when finaneing arrangements are 

29 made to eover the entire projeet e' when eomponent parts are se 

30 interdependent er interrelated that separate review we 	be 

31 ineonsistent with the purpose of the Aet No health care facility 

32 may divide a single project into .separate components in order to 

33 evade the cost limitations of Minn. Stat. S 145.833, subd. 5. 

34 Division of a single project shall be deemed to have occurred if 

35 either of the following conditions exists: 

36 	 a. Components which have been jointly planned are 

1 1 
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6 

1 separated; or 

2 	 b. Components which are so interdependent or 

3 interrelated that they could not feasibly be undertaken 

4 ,separately are separated. 

5 	2. The annual capital expenditure budget or long range 

6 development plan of the health care facility or health 

7 maintenance organization does not Reeessary, in and of itself, 

8 constitute a single undertaking. 

	

9 	 iRterpretateR ef ruIes- 4nterpretateR ef these rules 

10 -shall be geverRed by the prevseRs of Hi-RaT Stet:,  eh- 645 

11 exeept ilsofa' as tsprevseRs are _4711 eenElet with the 

12 elefiRems er ether previseRs of the Aet er these rules whAeh 

13 .  relate to eeRstruetem er -lmterpeetateR of these rules: ,  

14 7 MCAR S 1.662 Determination of applicability and waivers. 

	

15 	A. Submission of notice of intent. 

	

16 	1. Any perseR shall submit a ietee of tateRt to the 

17 appropriate HSA when plaimARg If a person intends to embark upon 

18 a program of construction or modification*, as defined in Minn. 

19 Stat. S 145.833, subd. 5 and 7 MCAR S 1.661 B.7., prior to 

20 engaging in any predevelopment activities with respect to the 

21 program of construction or modification, that person shall 

22 submit a notice of intent to the appropriate HSA. 

	

23 	2. The notice of intent shall be submitted in writing to 

24 the HSA at least 60 days prior to the submission of an 

25 application. No HSA shall may accept or act upon an application 

26 until proper notice has been given. 

	

27 	3. Within ten days of receipt of a notice, the HSA shall 

28 forward a copy of such notice to the commissioner and to SPA the 

29 Department of Energy, Planning and Development. Upon receipt of 

30 a notice proposing construction or modification, the HSA shall 

31 notify the applicant of the schedule for submission of a 

32 certificate of need application as established pursuant to 7 

33 MCAR S 1.663 A. 

	

34 	4. The notice of intent shall: 

	

35 	 a. Identify the nature of: 

	

36 	 (1) Architectural services; 

12 
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1 	 (2) Professional consulting services; ee and 

	

2 	 (3) Fund-raising services; 

	

3 
	

b. Identify the name, address, contact person, and 

4 planned commencement date for activities listed above; 

	

5 
	

c. Describe the proposed construction or modification; 

	

6 	 d. Estimate the capital expenditure associated with 

7 the construction or modification; 

	

8 	 e. Specify the intended. location or neighborhood of 

9 the project; and 

	

10 	 f. Estimate the date of commencement of the 

11 construction or modification. 

	

12 	5. A notice of intent submitted by an applicant shall not 

13 preclude any other person from submitting a notice of intent for 

14 a similar undertaking. 

	

15 	6. A notice of intent shall be valid for a one year 

16 period within which time an application or an updated notice of 

17 intent may be submitted to the HSA. 

	

18 	7. If the applicant provides written verification that 

19 the necessity for an application could not have been reasonably 

20 anticipated 60 days prior to submission of an application for a 

21 certificate of need, the commissioner may reduce the time 

22 requirement for advanced submission of a notice of intent to 

23 less than sixty days. 

	

24 	B. Determination of applicability. 

	

25 	1. Written determination of applicability of the Act 

26 shall be made by the commissioner when an informational request 

27 for such determination is submitted from any person directly 

28 affected by the proposed construction or modification. Such 

29 request may be submitted at any time regardless of whether a 

30 notice of intent has been submitted. The foregoing shallnot 

31 prohibit the commissioner from making his own determination, 

32 regardless of whether a notice of intent has been submitted,. as 

33 to whether a proposed undertaking is subject to review under the 

34 Act as part of his general authority to enforce the provisions 

35 of the Act. 

	

36 	2. The HSA or the commissioner, when necessary to obtain 

13 
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1 all relevant information in order to make a recommendation or to 

2 make the final determination respectively, may request 

3 additional clarifying information about the proposed 

4 undertaking. Any information requested shall relate to the 

5 provisions of Minn. Stat. S 145.833, subd. 5, and to 7 MCAR S 

1.661 B.7. Failure to supply the information in a timely manner 

7 shall be sufficient grounds for determining that the proposed 

8 undertaking is subject to the Act. 

9 	3. Upon receipt of a request for determination of 

10 applicability, the HSA shall, within 30 days, submit a 

11 recommendation to the commissioner as to the applicability of 

12 the Act to the subject of the request. Within 30 days of 

13 receipt of the recommendation from the HSA, the commissioner 

14 shall review the matter and the HSA recommendation and shall 

15 notify the applicant in 

16 applicable to the subject 

17 decision. 

	

18 	C. Acquisition of equipment by physicians. 

	

19 	1. A requester proposing to purchase, lease, or otherwise 

20 acquire diagnostic or therapeutic equipment which requires a 

21 total capital expenditure in excess of $150,000 for one or more 

22 related items of diagnostic or therapeutic equipment shall 

23 submit a notice to the HSA and the commissioner of the proposed 

24 equipment acquisition. Such notice shall contain the following 

25 information: 

	

26 	 a. The legal structure or organization of the 

27 requester; 

	

28 	 b. A description of the equipment which is proposed to 

29 be acquired; 

	

30 	 c. The proposed location of the equipment; 

	

31 	 d. The estimated capital expenditure necessary to 

32 acquire the equipment as well as an estimate of those capital 

33 expenditures needed for installation and other related costs; 

	

34 	 e. The source of funds to be used to acquire the 

35 equipment; 

	

36 	 f. The source and estimated volume of patients 

writing as to whether the Act is 

of 	request the and the reasons for the 

14 
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1 utilizing the proposed equipment for the first three years of 

2 operation; 

	

3 	 _g. The party responsible for the operation of the 

4 proposed equiPittent; 

	

5 	 h. The recipient of revenue generated by the proposed 

6 equipment; 

	

7 	 i. The party responsible for any financial losses from 

8 the operation of the proposed equipment; 

	

9 	 j. Delineation and description of the nature of any 

10- proposed existing formal or informal arrangement with a health 

11 care facility for use of equipment, including the proportions of 

12 total patients who will be either inpatients or outpatients of a 

13 health care facility during the time such equipment will be used 

14 on or for them; and 

	

15. 	 k. Whether the requester desires a public hearing. 

	

16 	2. Within 20 days of receipt of the notice, the 

17 commissioner shall decide whether the information submitted 

18 pursuant to 7 MCAR S 1.662 C ..1. is complete. 

	

19 	 a. If the commissioner decides that the information is 

20 not complete, he shall immediately notify the requester and 

21 specify in detail why the information is incomplete and what 

22 additional data must be submitted. A determination of 

23 incompleteness may occur under the following conditions: 

	

24 	 (1) The items specified in 7 MCAR S 1.662 C.1. have 

25 not been fully answered or the answers need clarification; or 

	

26 	 (2) The answers provided raise additional questions 

27 which must be answered in order to fully understand the 

28 situation. 

	

29 	 b. The 60 day period in which the commissioner must 

30 decide whether the proposed acquisition is designed to 

31 circumvent the Act shall net commence to run until the 

32 eemmissiener determines that the netiee is eemplete upon receipt 

33 of the notice, or, if the commissioner determines that the 

34 notice is incomplete pursuant to 7 MCAR S 1.662 C.2.a., upon 

35 receipt of the additional nformation required to complete the 

36 notice. 

15. 
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1 	3. Within twenty days after the commissioner determines 

2 the notice is complete, the HSA shall forward comments to the 

3 commissioner regarding the proposed acquisition of the equipment 

4 and may request that a hearing be held. 

5 	4. If a hearing is requested by the requester or the HSA, 

6 a public hearing shall be held pursuant to the Administrative 

7 Procedure Act. The hearing results shall be considered to be 

8 fact-finding and advisory to the commissioner. 

9 	5. The following feetes direct or circumstantial 

10 evidence shall be considered in determining whether a proposed 

11 acquisition is designed to circumvent the Act: 

12 	 a. The existence of an explicit agreement to 

13 circumvent the Act;• 

14 	 a- b. The projected proportion of patients who will 

15 use the equipment while also being inpatients or outpatients of 

16 a health care facility, if such inpatient use is not on a 

17 temporary basis, such as a result of a natural disaster, major 

18 accident or equipment failure; 

19 	 197 c. The existence of a relationship between the 

20 requester and a health care facility for purposes of making 

21 available the proposed equipment to the health care facility; 

22 	 d. The needs ier of a health care facility to 

23 purchase such equipment if the proposed equipment were not 

24 acquired by the requester; 

25 	 e. The past occurrence of a denial of a certificate of 

26 need for the same or similar equipment to a health care facility 

27 the patients of which would receive health services from the 

28 requester as a result of the proposed acquisition; 

29 	 f. The financial ability of a health care facility to 

30 purchase or acquire the same or similar equipment, if patients 

31 of the health care facility would receive health services from 

32 the requester as a result of the proposed acquisition; 

33 	 g. The past or present existence of an intention to 

34 acquire such equipment, as expressed in its long range 

35 development or other plan, on the part of - a health care 

36 facility, the patients of which would receive health services 

16 
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from the requester as a result of the proposed acquisition; 

2 	 h. The accrual to a health care facility of 

3 material benefit from the proposed acquisition to a health eare 

4 faety and that, if the acquisition were made by the health 

5 care facility, the project would be reviewable under the Act; er 

6 and 

7 
	

e- i The existence of other information which shows 

8 that the acquisition of the equipment will result lx 

9 ereumveutex of is designed to circumvent the Act. 

	

10 	6. Within 60 days of determining the notice to be 

11 complete, the commissioner shall review the notice, any hearing 

12 record and hearing examiner recommendation and any information 

13 submitted by the requester, HSA and other persons, and make a 

14 decision as to whether the proposed acquisition is designed to 

15 circumvent the Act. The applicant and the HSA shall be informed 

16 in writing of the commissioner's eieesens decision and 

17 underlying rationale. 

	

18 	7. If the commissioner decides that the proposed 

19 acquisition is designed to circumvent the Act, a certificate of 

20 need must be obtained according to the process described by the 

21 Act and these rules. 

	

22 	D. Waivers. 

	

23 	1. A proposed construction or modification involving an 

24 existing health care facility may be granted a waiver based upon 

25 the information forwarded by the HSA with its recommendation and 

26 the determination of the commissioner that the factors in 7 MCAR 

27 S 1.662 D.2. are substantially fulfilled and that any one of the 

28 following situations exists: 

	

29 	 a. The proposed construction or modification falls 

30 within the situations described in Minn. Stat. S 145.835, subd. 

31 4(a) or (b).* Additional examples or items that come with 

32 within subd. 4(b) are business related equipment, telephone 

33 systems, energy conservation measures, warehouse storage, 

34 activities space, real estate site acquisition and other 

35 projects of a like nature. 

36 	 b. The proposed project is solely for acquisition of 

17 
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1 diagnostic or therapeutic equipment which is to replace existing 

2 equipment only when the existing and replacement equipment have 

3 approximately the same capabilities. 

c. The proposed project:- 

5 	 fli is subject to Minn. Stat. S 145.833, subd. 5 

6 (a)(2) which governs changes in bed capacity of a health care 

7 facility; ** and 

8 	 f2i i s not reviewable under any other provisions of 

9 :the.Act or these rules,- axe 

10 	 fai 	appeeved7 welaId have me mateeal it paet erg. 

11 health plaRlaRg.  eeRseiee-ateel:er ex the peeviseRs e€ health 

12 seevees vr..:• -thR the Eaelityis health servee area. 

13 	 d. The proposed project is solely to conduct 

14 reviewable predevelopment activity pursuant to 7 MCAR S 1.661 B. 

15 le.T19.a. 

16 	 e. The proposed project is solely for acquisition of 

17 an existing health care facility and the change is not 

18 reviewable under the_provisions of the Act other than 7 MCAR S 

19 1.661 B.7.a.(1). 

20 	2. Waiver shall be granted for projects involving 

21 eligible situations if the following factors shall 15e are 

22 substantially fulfilled as a preeetpiAsite Ear geaRtRg eE 

23 waivers: 

24 	 a. The proposed project shall not result in an 

25 increase in patient charges of more than five percent over 

26 existing charges in either the average charge for all patients 

27 or the average charge for those patients who will benefit from 

28 the project; provided, for proposed waiver of changes in bed 

29 categories involving federal certification status of nursing 

30 homes, the proposed project shall not result in an increase in 

31 patient charges of more than 20 percent over existing charges in 

32 either the average charge for all patients or the average charge 

33 for those patients who will benefit from the project. The five 

34 pereent percentages shall be calculated after including any 

35 projected inflation increases based upon; E'er hespitale 7  the 

36 allowable increase limit established by the commissioner 

.18 
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1 pursuant to 7 MCAR S 1.504 amd7 Ear ether health faeties7 a 

2 eemparable 	 lmdleater established by a gevermmemt 

3 agamey. 

4 	 b. The applicant has documented that the project: 

5 	 (1) Is not unnecessariLy duplicative of similar 

6 services in the facility's service area; 

7 	 (2) Will met be mmderut.l14.-aed adequately utilized 

8 compared with minimal utilization rates consistent with the 

9 effigient delivery of health care;.  and 

10 	 (3) Will met• otherwise result in an 'ileffeetve er 

11 lmeEfleent eperatlems effective and efficient operation. 

12 	 c. The propoSed project conforms to the facility's 

13 long range development plan, if any, and to the guidelines, 

14 criteria and goals for such services in the applicable HSP, AIP 

15 and the State Health Plan. 

16 	 d. The applicant is not a health care facility against 

17 whom proceedings pursuant to Minn. Stat. S 144.55 or 144A.11 

18 have been initiated. This factor shall not be considered if the 

19 proposed construction or modification is intended to correct, to 

20 the extent practicable; the causes of the violations. 

21 	3. The request for a waiver shall be submitted by the 

22 applicant to the HSA at the same time as submission of a notice 

23 of intent for a proposal would have been submitted and. In 

24 situations in which the applicant has previously submitted a 

25 notice of intent alone, nothing shall preclude the applicant 

26 from submitting an amended or updated notice of intent 

27 concurrently with the waiver request. The waiver request shall 

28 include the following information: 

29 	 a. Description of the project; 

30 	 b. Estimated capital expenditures; 

31 	 c. Annual operating budget of the current year; 

32 	 d. Anticipated impact of the project on facility costs 

33 and patient charges; and 

34 	 e. Information pertaining to the factors for a waiver 

35 specified in 7 MCAR S 1.662 D.2:b. 

36 	4. The HSA shall not proceed with a recommendation until 

19 
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1 complete information is received. If any additional information 

2 is requested of an applicant, it shall be relevant to the 

3 eligibility Sta'ntards specified in 7 MCAR S 1.662 D.1. and the 

4 factors specified in 7 MCAR SS 1.662 D.2. 

5 	5. Within 30 days of the receipt of a request accompanied 

6 by complete information, the HSA shall submit to the 

7 commissioner its recommendation for granting or denying the 

8 waiver. This recommendation shall be accompanied by supporting 

9 rationale based on the applicable item in 7 MCAR S 1.662 D.1. 

10 and the factors in 7 MCAR S 1.662 D.2. and all information 

11 submitted by the applicant. 

	

12 	6. Within 30 days of receipt of the recommendation of the 

13 HSA, the commissioner shall notify the applicant and the HSA of 

14 the decision. 

	

15 	7. Emergency waivers may be granted by the commissioner 

16 if the need for the project is a result of fire, tornado, flood, 

17 storm damage or other similar-disasters. 

	

18 	 a. The applicant shall submit a written request for an 

19 emergency waiver to the commissioner with a corresponding copy 

20 sent to the HSA. ThiS request shall describe the project, 

21 estimated cost and type of disaster which occurred. 

	

22 	 b. Within three working days, the HSA shall forward a 

23 recommendation and comments to the commissioner. 

	

24 	 c. Within five working days of the receipt of the 

25 request from the applicant, the commissioner shall notify the 

26 applicant and HSA of the decision to grant or deny an emergency 

27 waiver. 

	

28 	 d. An emergency waiver shall be granted if the need 

29 for the project is a result of fire, tornado, flood, storm 

30 damage or other similar disaster, and if both of the following 

31 conditions are found to exist: 

	

32 	 (1) Adequate health care facilities are not 

33 available for the people who previously used the applicant 

34 facility; and 

	

35 	 (2) The projected repair does not exceed the 

36 guidelines and goals for such services in the applicable health 

20 
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systems plan or State Health Plan. 

2 
	

e. A request for an emergency waiver shall be limited 

3 in nature and scope to only those repairs necessitated by fire, 

tornado, flood, storm damage or similar disasters. 

5 	8. For purposes of Minn. Stat. S 145.842 and for the 

6 periodic reports in 7 MCAR S 1.664 E. of these rules, granting 

7 of a waiver of certificate of need review shall be considered to 

8 have the same effect as issuance of a certificate of need. 

9 	9. The applicant shall resubmit a request for a waiver if 

10 the construction or modification for which a waiver was 

11 initially granted is not commenced, as described in 7 MCAR S 

12 1.664 C., within 18 months of the granting of waiver or within 

13 90 days of the granting of an emergency waiver. 

14 	10. A project may not be separated into component parts 

15 if the granting of a waiver for one part would not subject the 

16 remaining parts to certificate of need review and if, when all 

17 parts are taken together, the project constitutes a single 

18 undertaking which is reviewable under the Act. If, however, the 

19 remaining component parts of a project would still be subject to 

20 review, a waiver may be requested for a specific component part 

21 of a project. 

22 7 MCAR S 1.663 Review process, procedures, and criteria. 

23 	A. Submission and contents of application for certificate of 

24 need. 

25 	1. The commissioner shall establish a schedule specifying 

26 dates when applications may be submitted to the applicable HSA. 

27 The schedule may be revised periodically by the commissioner 

28 subject to a 60 day notice which shall be printed in the State 

29 Register and shall be provided to each HSA by written notice. 

30 The schedule shall provide that all applications may be 

31 submitted met as specified but in no case less frequently than 

32 every 30 days. 

33 	2. Fourteen copies of an application for certificate of 

34 need shall be submitted. The HSA, immediately upon receipt of 

35 the application, shall send a copy to both the commissioner and 

36 the SPA Department of Energy, Planning and Development. 

21 
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3. The application shall be submitted on a form prepared 

2 by the commissioner and available through the HSA.- Forms shall 

3 be printed for: 

a. Hospitals; 

b. Nursing homes and boarding care homes; and 

c. Supervised living facilities certified or proposing 

7 to be certified as intermediate care facilities for the mentally 

8 retarded and persons with related conditions. This form shall 

9 allow substitution of acceptable alternative sets of pertinent 

10 information which have been prepared for the Department of 

11 Public Welfare to carry out its responsibility for determination 

12 of need, location and programming for the mentally retarded and 

13 for the purposes of program licensure and rate setting. In 

14 order to be acceptable substitutes, alternative sets of 

15 information shall be identifiable according to the topics 

16 specified in 7 MCAR S 1.663 A.4.; and 

17 	 d. Other applicants. 

18 	4. The following information and other clarifying 

19 information shall be considered to be germane to the project and 

20 shall be in a prescribed form, as related to each type of 

21 application described in 7 MCAR S 1.663 A.3. 

22 	 a; Description of the project. 

23 	 (1) A description of any building or services to be 

24 constructed, modified or provided, including a comparison to 

25 existing building and services. 

26 	 (2) A description of the present number and kinds of 

27 staff positions and those new staff positions to be created by 

28 the project, as well as the basis for anticipation of the 

29 successful recruitment of these new staff positions. 

30 	 (3) A statement from the architect or other 

31 construction specialist describing the status of the project's 

32 conformance with applicable building codes and state licensure 

33 and federal certification requirements for physical plants. 

34 	 (4) A description of the methods and projected costs 

35 of providing energy for operating the project, as well as 

36 methods of conserving energy. 

22 
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1 	 (5) A statement of the anticipated dates for 

2 commencement and completion of the project. 

	

3 	 b. Financial aspects of the project. 

4 	 (1) Capital expenditures and financing. 

	

5 	 (a) The estimated total capital expenditure for 

6 the project. There shall be a breakdown of the total_capital 

7 expenditure based upon the following eight categories. The 

8 information provided with respect to each category shall include 

9 the malor component expenditures within the category. 

	

10 	 (i) Predevelopment activity; 

	

11 	 (ii) Site acquisitions; 

	

12 	 (iii) Land improvements; 

	

13 	 (iv) New construction of buildings; 

	

14 	 (v) Renovations of buildings; 

	

15 	 (vi) Fixed equipment; 

	

16 	 (vii) Movable equipment; and 

	

17 	 (viii) Financing costs and any contingencies. 

	

18 	 (b). A description of the effect of this project 

19 on the general solvency of the applicant, including the future 

20 effect on financial indicators, including ratio of debts to 

21 total assets, operating revenue to total assets, operating 

22 revenue to fixed assets, total revenue to fixed assets and 

23 interest to total expense plus interest. 

	

24 	 (c) A description of the availability and method 

25 of financing, including the amount of all projected loans, 

26 refinancing of existing debt (if any), estimated interest rate 

27 and the projected debt service amount as a percentage of the 

28 cost per patient day, or, for hospitals, as a percentage of cost 

29 per adjusted admission, as defined 	7 MCAR S 1.472 U. 

	

30 	 (2) Operating costs. An estimate of the total 

31 annual operating costs upon completion of the project for at 

32 least five years. The total annual operating costs shall 

33 include anticipated salary requirements of new staff. The 

34 estimated costs shall conform with the cost centers and other 

35 requirements of at least one of the following: 

	

36 	 fii (a) The requirements for cost allocation . 

23 
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under Title XVIII of the Social Security Act, 42 14-7676.7 6 695.7 

2 et seq-7 United States Code, Section 1395x and 42-Code of Federal 

Regulations, Sections 405.401-405.406 and 405.453; 

4 
	

(b) The requirements for cost allocation 

under Title XIX of the Social Security Act, 42 "6.76G, 'S United 

States Code, Section 1396a, et seq.: ,  and 42 Code of Federal 

7 Regulations, Sections 405.401-405.406 and 405.453; 

8 	 (o): The requirements for cost allocation 

9 under Minn; Stat. SS 144.695-144.703 (Minnesota Hospital Rate 

10 Review System); or 

	

11 	 fiv3 (d) The cost allocation requirements 

12 utilized in generally accepted reports by applicants to any 

13 other agency or program of the State of Minnesota. 

	

14 	 (3) Revenue. 

	

15 	 (a) An estimate of the total annual revenue of 

16 the health care facility upon completion of the project for at 

17 least five years. 

	

18 	 (b) A description of the anticipated effect of 

19 the project for the first five years of operation on the total 

20 patient charges per eutpati.ext patient visit or service if 

21 applicable, and in the case of hospital projects, the total 

22 patient charges per adjusted admission as defined in 7 MCAR S 

23 1.472 U. Average patient charges by service which are affected 

24 by the project shall be detailed. 

	

25 	 (c) Where a health care facility does not a ready 

26 exist, a projection of the anticipated patient charges for the 

27 first five years of operation. 

	

28 	 c. Geographic area to be served. 

	

29 	 (1) A narrative description of and graphic 

30 identification of the health care facility's service area or 

31 -areas, in terms of standard political boundaries. 

	

32 	 (2) An identification of patient origin data, local 

33 surveys and other sources utilized in determining the service 

34 area of the project. 

	

35 	 d. Requirements of the population served. 

	

36 	 (1) Current and projected population for the next 

24 
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?:5 

anticipated life of the project or 20 years, whichever is less, 

2 by applicable demographic categories, such as age, sex and 

3 occupational status, which will be served by the project and 

identification of sources of the information. 

5 	 (2) Incidence and prevalence rates of diagnoses or 

6 conditions within the population related to the services 

7 proposed. 

8 • 	 (3) The impact of the project upon the health needs 

9 of people who have traditionally experienced difficulties in 

10 obtaining equal access to health care. 

	

11 	 (4) A description of the applicant's performance 

12 during the past five years related to access to health services 

13 including: 

	

14 	 (a) Extent to which the facility met its 

15 obligations, if any, under federal regulations or state rules 

16 requiring provision of uncompensated care, community services or 

17 access to programs receiving federal financial assistance; 

	

18 	 (b) The extent to which Medicare, Medicaid and 

19 medically indigent patients are served by the applicant; and 

	

20 	 (c) The range of methods by which a person may 

21 have access to its services, such as, outpatient services, 

22 admission by house physicians or admission by physicians in the 

23 community. 

	

24 	 e. Relationship to other health care facilities. 

	

25 	 (1) Existing institutions within and contiguous to 

26 the proposed project that offer, or propose to offer, the same 

27 or similar service; 

	

28 	 (2) The occupancy or utilization rates of the 

29 similar existing institutions during the past five years, only 

30 if such information is accessible to the applicant. 

31 Determination of incompleteness shall not be made solely because 

32 the applicant is unable to provide occupancy or utilization 

33 information for existing institutions due to inaccessibility of 

34 such information to the applicant; 

35 	 (3) The anticipated effect that the project will 

36 have on existing facilities and services; and 

25 
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1 
	

(4) The relationship of the project to health 

professional training programs, biomedical and behavioral 

research projects and medical referral facilities. 

f. A description of the applicant's participation, if 

any, in consumer choice health plans and laegrams with wheh the 

epta-learit paaft4:epatee 411-ie1udlig any other methods for offering 

7 health services based upon giving the purchaser choices in 

8 services and knowledge about the price and quality of such 

9 health services. The description shall include: 

	

10 	 (1) Current and five-year projected number of 

11 consumers involved and 

	

12 	 (2) Metheds eE Procedures by which public 

13 information regarding east price and quality of health services 

14 will be made available to potential consumers and payors. 

	

15 	 g. Anticipated need for the facility or service to be 

16 provided by the project and identification of the factors which 

17 create the need, including at least the following: 

	

18 	 (1) Data, information and findings collected by the 

19 applicant which establish need for each service component of the 

20 project; and 

	

21 	 (2) Relationship of the project to the facility's 

22 long range development plan. 

	

23 	 h. Occupancy and utilization rates. 

	

24 	 (1) Occupancy rates for the health care facility, 

25 based on both licensed beds and on beds which are set-up and 

26 staffed, for the following: 

	

27 	 (a) Each of the past five years; 

	

28 	 (b) Each of the preceding 12 months; and 

29 	 (c) Each of the first five years after 

30 completion, including explanation of assumptions. 

31 	 (2) Utilization rates for the health services 

32 related to the projected project for the following: 

33 	 (a) Each of the past five years; 

34 	 (b) Each of the preceding 12 months; and 

35 	 (c) Each of the first five years after 

36 completion, including explanation of assumptions. 

26 
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1 	 i. A copy of all survey reports during the last three 

2 years of operation from the Minnesota Department of Health7 as 

3 well as veluhtary survey greups7 related to the qual ity ef ease 

4 previded by the health ease EaeI4:ty durhg the past three years 

5 e.E eperateh or from other quality assurance programs recognized 

6 in federal or state laws, such as the accreditation program of 

7 the Joint Commission on Accreditation of Hospitals. 

8 	 j. Alternatives which were considered and found not to 

9 be acceptable as a substitute for the-project and the reasons 

10 why they were determined to be unacceptable. 

11 	 k. Relationship of project to the HSP, AIP and State 

12 Health Plan including established planning objectives pertaining 

13 to cost, availability, accessibility, need, quality and 

14 financial viability of health services. 

15 	B. Determination of completeness. 

16 	1. Within ten days of the receipt of an application the 

17 HSA shall review the application's contents and forward a 

18 recommendation to the commissioner and SPA the Department of 

19 Energy, Planning and Development as to whether it is complete. 

20 If the recommendation states that the application is incomplete, 

21 the HSA shall identify the sections which it found to be 

22 incomplete7 and explain why it concluded that they were 

23 incomplete. A determination of incompleteness may occur under 

24 the following conditions: 

25 	 a. The items specified in 7 MCAR S 1.663 A.4. have not 

26 been fully addressed or the information needs clarification. 

27 	 b. The information provided raises add.4.t.Tiehal. definite 

28 questions wh.leh must be ahswered directly relevant to the 

29 proposed project and which are critical and essential in order 

30 for the HSA and commissioner to perform their review under the 

31 Act and these rules. 

32 	2. Within ten days of receipt of the recommendation from 

33 the HSA, the commissioner, after reviewing the application in 

34 conjunction with the HSA recommendation and comments, shall 

35 notify the applicant, HSA and SPA Department of Energy, Planning 

36 and Development in writing as to whether the application is 

27 



1 complete. If the application is declared incomplete, the 

2 applicant shall be informed what additional information must-be 

3 submitted. 

4 	 a. If the applicant submits the required additional 

5 information to the HSA, 6PA Department of Energy, Planning and 

6 Development and commissioner within five working days of receipt 

7 of the'-commissioner's determination, the commissioner shall 

8 review the new information and notify the applicant, HSA and SPA 

•9 Department of Energy, Planning and Development within five 

10 working days of receipt of the new information as to whether the 

11 application is complete. The result of this clause is that the 

12 application may be found to be complete without being deferred 

13 to another cycle of reviews. 

	

14 	 b. If the required information is submitted after five 

15 working days, but within 60 days of receipt of the 

16 commissioner's determination, the complete review will be made 

17 according to the schedule specified pursuant to 7 MCAR S 1.663 

18 A.1. The result of this clause is that the application is 

19 considered for completeness in .the next cycle of the 

20 commissioner's completeness determination process. 

	

21 	 c. If an applicant has not fully responded to a 

22 request for additional information within 60 days of the 

23 request, the incomplete application shall be returned to the 

24 applicant. 

	

25 	3. A determination that an application is complete shall 

26 mean only that information has been given pertaining to each 

27 component part of the application as prescribed in 7 MCAR S 

28 1.663 A.4. Determination that the application is complete shall 

29 carry no implication with respect to the quality of the 

30 information nor shall it preclude the HSA or the commissioner 

31 from requesting additional clarifying information during the 

32 review period. 

•33. 	4. The 60 day review period on the HSA level shall 

34 commence on the date that the HSA receives the notice from the 

35 commissioner that the application has been determined to be 

36 complete. 

28 



12/17/81 	 [REVISOR ) RJH/MP AR0082 

1 	C. HSA hearing process and procedures for determining 

2 recommendations on certificate of need applications. No 

3 proposal may.bepreviewed nor may any recommendation on an 

application be made by an HSA in a manner which does not comply 

with the Act or these rules. 

1. Upon determination by the commissioner that the 

7 application is complete, the HSA shall schedule the date, time 

8 and place of a public hearing at which a determination will be 

9 made as-to whether to recommend issuance of a certificate of 

10 need. 

	

11 	2. Notice of the hearing shall be published in a legal 

12 newspaper as required in Minn. Stat. S 145.837, subd. 2(2). The 

13 notice shall contain a brief description of the project and the 

14 date, time and place of the hearing. A separate notification 

15 shall be mailed to all other affected persons, including at 

16 least the applicant, any contiguous HSA and all health care 

17 facilities located in the applicant's proposed service area. 

18 This separate notification shall contain information similar to 

19 that in the published notice, except that contiguous HSAs shall 

20 be requested to provide written comment prior to the public 

21 hearing or to appear at the public hearing to offer an opinion 

22 as to the need for the project and the factual basis for that 

23 opinion. 

	

24 	3. A hearing body shall conduct the public hearing. The 

25 chairman of the hearing body, or a member designated by the 

26 chairman, shall be the presiding officer and shall conduct the 

27 hearing and rule on all motions and on the admissibility of all 

28 evidence and testimony. The presiding officer shall designate a 

29 hearing secretary who shall tape record the proceedings and 

30 provide to the commissioner a verbatim transcript or a written 

31 summary of the hearing. 

	

32 	4. A majority of the members of the hearing body shall 

33 constitute a quorum. No hearing may be held er, nor 

34 recommendation made er nor any other action be taken unless a 

35 quorum is present. 

36 	5. The hearing body, if other than the governing body of 

29 
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1 the HSA, shall forward its recommendation, findings of fact, 

2 conclusions and all evidence to the governing body, which shall 

3 vote on the project as required in 7 MCAR S 1.663 C.7. The 

4 governing body shall not hear or receive evidence other than 

5 that forwarded by the committee unless it holds an additional 

6 hearing after first publishing a notice of hearing pursuant to 

7 the Act and 7 MCAR S 1.663 C.2. 

6. All interested persons shall be given the opportunity 

9 to be heard, to be represented by counsel, to present any 

10 relevant oral or written evideice and to examine and 

11 cross-examine witnesses. The applicant and any person who 

12 testifies orally or otherwise submits evidence or testimony at 

13 the hearing shall be subject to questioning by any member of the 

14 hearing body. All relevant evidence shall be heard and 

15 considered, and the inadmissibility of such evidence in a court 

16 of law shall not be grounds for its exclusion. Evidence 

17 presented in the form of governmentally issued or sponsored 

18 planning documents, studies and guidelines, such as the State 

19 Health Plan and health systems plans, shall be gvem substantial 

20 we ight but shall net be eemsdet-ed eemelus.4ye specifically 

21 considered. The hearing may be recessed to another day if the 

22 hearing body Ei.mel finds that additional evidence or time is 

23 necessary. When the presiding officer determines that all 

24 available and relevant evidence has been heard, the hearing body 

25 shall then commence its deliberations. 

26 	7. The hearing body, if other than the governing body of 

27 the HSA, and the governing body, after receipt of a hearing 

28 body's recommendation and necessary deliberation, shall vote on 

29 the project as follows: 

30 	 -a. After a motion has been made with respect to the 

31 project, each member present and qualified to vote, including 

32 the chairman or presiding officer, shall vote, or abstain from 

33 voting, on the motion. The vote of each member, or the fact of 

34 his abstention, shall be recorded in the minutes of the hearing 

35 or meeting. 
• 

36 
	

b. No member may vote on behalf of a member not 

30 
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1 present. 

2 	 C. A motion for approval of a project shall not pass 

3 unless a majority of the members voting, including abstentions, 

4 vote in favor of the motion. Failure to obtain a majority vote 

5 in favor of approval shall constitute the recommendation of 

6 denial. 

	

7 	 d. An approval of the project with revisions may be 

8 recommended based upon findings of fact, conclusions and 

9 supporting evidence pursuant to 7 MCAR S 1.663 G. 

	

10 	 (1) Within 30 days after the receipt of the HSA 

11 recommendation, the applicant shall notify the HSA and the 

12 commissioner by certified mail as to whether it accepts or 

13 rejects the revisions. 

	

14 	 (2) If the applicant does not respond or rejects the 

15 revisions, the recommendation of the HSA to the commissioner 

16 shall remain as a recommendation for approval with revision 

17 including the findings of fact and conclusions which support 

18 revision of the application. 

	

19 	8. The recommendation of the HSA shall be forwarded to 

20 the commissioner and SPA the Department of Energy, Planning and 

21 Development in the format prescribed in 7 MCAR S 1.663 G. 

22 	9. If the applicant decides to withdraw from the review, 

23 it shall so inform the HSA and the commissioner in writing. 

24 	D. Consolidated review of life support transportation 

25 service projects. If a project subject to review under the Act 

26 is also subject to review under the process described in Minn. 

27 Stat. S 144.802 for the licensure of life support transportation 

28 services, a single consolidated review of the project may occur 

29 in conformance with Minn. Stat. SS 144.802 and 145.836 and the 

30 .recammended preeess.cieceed in attaehment commissioner will 

31 make available to anyone who requests it a recommended process 

32 for consolidated review. In order to facilitate consolidated 

33 review of such projects, the HSA shall, upon agreement of the 

34 applicant pursuant to Minn. Stat. S 145.837, subd. 3, extend its 

35 certificate of need review period from 60 to 90 days to coincide 

36 with the 90 day life support transportation service licensure 

• 	31 
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review period prescribed in Minn. Stat. S 144.802, subd. 3(d). 

Within that 90 day period; the HSA shall make both 

3 recommendations to the commissioner. If mutual agreement 

4 pursuant to Minn. Stat. S 145.837, subd. 3, cannot be reached, 

5 the HSA shall attempt to -make both the licensure and certificate 

6 of need recommendations within the 60 day period. If the HSA 

7 finds that making both recommendations within the 60 day period 

8 is not possible, it shall-make the certificate of need 

9 recommendation within the 60 day period and a separate licensure 

10 recommendation within 90 days, as eeepteeted required by Minn. 

11 Stat. S 144.802, subd. 3(d). ,  

	

12 	E. Review criteria. In reviewing a proposal, the HSA and 

13 the commissioner shall consider all evidence in the record and 

14 shall evaluate the evidence based upon the following factors, 

15 where applicable. In addition, these factors shall be 

16 specifically addressed in the findings of fact and 'conclusion 

17 required by 7 MCAR S 1.663 G. 

	

18 	1. Health plans and population needs. 

	

19 	 a. The relationship of the project to, and the degree 

20 to which it is consistent with, the applicable HSP, AIP and 

21 State Health Plan. 

	

22 	 b. The relationship of the project to, and the degree 

23 to which it is consistent with, the applicant's long range 

24 development plan. 

	

25 	 c. The need for the project as determined by past, 

26 present and future utilization data with specific attention 

27 given to the following: 

	

28 	 (1) Utilization rates of similar facilities within 

29 the facility's health service area for the most recent five 

30 years; 

	

31 	 (2) Utilization rates of the existing facility or 

32 service for the most recent five years; and 

33 	 (3) Five-year projected utilization rate for the 

34 proposed expanded facility or service. 

35 	 d. The need for the project based upon the population 

36 requirements of the affected service area with specific 

.32 
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1 attention given to the following: 

2 	 (1) The population required to support the project, 

3 examined by demographic categories such as age, sex and 

occupational status; 

(2) Incidence and prevalence rates of diagnoses or 

6 conditions within the population related to the services 

7 proposed by the project; 

8 	 (3) The contribution of the project in meeting the 

9 health needs of people who have traditionally experienced 

10 difficulties in obtaining equal access to health care, in 

11 particular low income persons, racial and ethnic minorities, 

12 women, handicapped persons and other groups identified as 

13 priorities in the HSP. If the project involves a reduction, 

14 elimination or relocation of a health service and the project is 

15 otherwise reviewable under the Act, considerationshall be given 

16 to the extent which the project will affect the ability of 

17 affected members of these above priority groups to obtain needed 

18 health care. 

19 	 (4) The past performance of the applicant in meeting 

20 its obligations, if any, under the applicable federal 

21 regulations or state rules requiring provisions of uncompensated 

22 care, community service or access by minorities and handicapped 

23 persons to programs receiving federal financial assistance, 

24 including the existence of any substantiated civil rights access 

25 complaints against the applicant. 

26 	 (5) The extent to which Medicare, Medicaid, and 

27 medically indigent patients are served by the applicant. 

28 	 (6) The extent to which the applicant offers a range 

29 of methods by which a person may have access to its services, 

30 such as, outpatient services, admission by house physicians or 

31 admission by personal physicians in the community. 

32 	2. Alternative approaches and system-wide effects. 

33 	 a. The availability and adequacy of other less costly 

34 or more effective health care facilities and services which may 

35 serve as alternatives or substitutes for the whole or any part 

36 of the project. 

33 
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b. The relationship of the project to the existing 

health care system in the area, including the possible economies 

and improvements which may be derived from operation of joint, 

cooperative or shared health care resources. Specific 

consideration shall be given the following: 

6 	 (1) The effect of the project on use, capacity, and 

7 supply of existing health care facilities and services. 

8 	 (2) The possibility of increasing referrals to other 

9 health care providers to achieve higher utilization of existing 

10 resources. 

	

11 	 (3) The degree to which the project facilitates the 

12 development of an integrated system of services among health 

13 care providers. 

	

14 	 (4) The possibility of consolidating services with 

15 other health care providers. 

	

16 	 (5) The existence of formal arrangements established 

17 between the applicant and other health care providers to provide 

18 similar or supporting services to that being proposed. 

	

19 	 c. Preferred alternative uses of resources included in 

20 the application, including such resources as health care 

21 providers, management personnel and funds for both capital and 

22 operational needs, for the provision of other health services by 

23 the applicant, as identified by the applicable HSP, AIP and 

24 State Health Plan. 

	

25 	 d. The effect of the project on the clinical needs of 

26 health professional training programs in the area, including 

27 access of such programs.to the project. 

	

28 	 e. The needs for and availability of services and 

29 facilities for osteopathic physicians and patients. 

	

30 	3. Price competition among similar services. 

31 Improvements or innovations in the financing and delivery of the 

32 proposed health services which foster price competition in a way 

33 that promotes quality assurance and cost effectiveness. Such 

34 consideration shall include: 

	

35 	 a. The degree of participation by the applicant in 

36 consumer choice health plans and programs, such as health 

34 
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maintenance organizations and preferred medical provider 

4At: 
programs, and other methods for offering health services based 

upon giving the purchaser choices in services and knowledge 

4 about the price and quality of such health services; and 

b. ..Theexistence of methods procedures by which public 

information regarding eest price and quality of health services 

7 will be provided to potential consumers and payors. 

4. Applicant and project attributes. 

9 	 a. The availability of resources, including health 

10 manpower, management personnel, physical facilities and funds 

11 for capital and operating needs for the project. 

12 	 b. The immediate and long-term financial feasibility 

13 of the_project with specific analysis of the following: 

14 	 (1) The comparison of the anticipated revenues with 

15 the anticipated expenses including an analysis of whether or not 

16 the estimated revenues and expenses appear accurate; and 

17 	 (2) The impact of the project upon the immediate and 

18 long-term financial solvency of the facility. 

19 	 c. The impact of the project on operational costs and 

20 patient charges with specific analysis of the following: 

21 	 (1) The reasonableness of the proposed cost of the 

22 project compared to similar projects; and 

23 	 (2) The reasonableness of proposed operating costs 

24 and impact on patient costs and charges compared with similar 

25 services in similar health care facilities. 

26 	 d. The organizational and other relationship of the 

27 project to ancillary or support services including an analysis 

28 of the following: 

29 	 (1) The availability of necessary ancillary or 

30 support services and arrangements made by the applicant for 

31 provision of those services; 

32 	 (2) The development of multi-institutional 

33 arrangements for sharing support services. 

34 	 e. The costs and methods of providing energy for the 

35 operation of the project including consideration of methods for 

36 conserving energy. 

35 
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1 
	

f. The quality of care as reflected in the most recent 

2 survey reports from the Minnesota Department of Health and other 

3 generally aeeepted survey ergaR -lsat4eRs quality assurance 

4 programs recognized in federal or state laws, such as the 

5 accreditatioawprogram of the Joint Commission on Accreditation 

6 of Hospitals. 

7 	5. Special eeRsi-deratleRs needs and circumstances. The 

8 review efter -la speelfed sleeve shall he eeRsldered lR 14ght of 

9 the speeial Reeds and e4'reustaRees of any appl -leaRt meetRg at 

10 least eie of the deserptleRs listed lR this seeteR as It 

11 relates to the proieet-T 

	

12 	 a. The special needs and circumstances of medical 

13 teaching, research facilities and referral facilities which 

14 provide a substantial portion of their services or resources, or 

15 both, to individuals outside of the health service area. 

16 Consideration shall also be given as to whether: 

	

17 	 (1) The, instruction, studies or consultation 

18 provided by the applicant is coordinated with other medical 

19 teaching, research facilities and referral facilities in the 

20 multi-health service area served by the applicant; and 

	

21 	 (2) The project contributes to meeting the health 

22 service needs of the residents of the health service area. 

	

23 	 b. The special needs and circumstances of biomedical 

24 and behavioral research projects which are designed to meet a 

25 national need for which local conditions offer special 

26 advantages. 

	

27 	 c. The special needs of hospitals to convert excess 

28 beds to long-term care or other alternative functions, but only 

29 where the termination of all acute care services is proposed and 

30 only if a need for the number of proposed long-term care beds 

31 can be shown to be consistent with the HSP. 

	

32 	F. Revisions. 

	

33 	 1. A project may be revised by the applicant, the HSA or 

34 the commissioner at any time during the review process if: 

35 	 a: The revision is acceptable to the HSA and the 

36 applicant; and 

36 
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b. The revision is within the scope of the project as 

initially proposed. 

2. For,kwarposes of the Act and these rules, a revision 

shall be considered to be within the scope of the project as 

initially propobed if the revision is clearly and closely 

related to the proposed construction or modification and does 

7 not directly involve health services, physical plant, equipment 

8 or other services unrelated to the project as initially proposed. 

9 	G. Content of record. After making its recommendation, the 

10 HSA shall submit to the commissioner three copies of the 

11 complete record, absent the application which is part of the 

12 record and previously submitted to the commissioner. It shall 

13 include at least the items listed in this rule and when 

14 forwarded to the commissioner shall be in the following order: 

15 	1. A cover letter which includes: 

16 	 a. Pertinent dates relating to the review including, 

17 but not limited to, dates of submission of application, 

18 determination of completeness, meetings of project review 

19 committee, holding of the public hearing and recommended action 

20 by the HSA; 

21 	 b. Description of the project; 

22 	 (1) If the project voted upon by the HSA is the same 

23 as proposed in the application, a summary only shall be 

24 provided; or 

25 	 (2) If prior to the vote of the HSA,, the project has 

26 been revised upon agreement of the HSA and applicant, a detailed 

27 description as revised shall be provided. 

28 	 c. Estimated capital cost of the project; and 

29 	 d. The recommendation of the HSA limited solely to a 

30 statement whether or not a certificate of need should be issued, 

31 denied or issued with revisions. Any revision shall be stated. 

32 	2. Proof of publication of the notice of the public 

33 hearing; 

34 	3. A summary of evidence presented at the public hearing; 

35 	4. The recommendation of the HSA which shall contain the 

36 following parts: 
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a. Findings of fact which shall be based upon each 

applicable review criterion in 7 MCAR S 1.663.7 E.; provided, 

however, that for each project recommended for approval, written 

findings shall take into account the current accessibility of 

5 -the facility as a whole and shall be based upon the criteria 

6 listed in 7 MCAR S 1.663 E.1.d.(1),(3),(4),(5) and (6); 

7 	 b. Conclusions which shall be based on the findings of 

8 fact; 

	

9 	 c. A recommendation which shall be based on 

10 conclusions; and 

	

11 	 d. A record of the vote of each member of the HSA on 

12 all motions made with regard to the project. 

	

13 	5. Copies of all written evidence considered by the HSA 

14 as follows: 

	

15 	 a. HSA staff reports and attachments; 

	

16 	 b. Committee reports and attachments; 

	

17 	 c Any relevant correspondence between the HSA and the 

18 applicant; 

	

19 	 d. All additional evidence submitted by the applicant, 

20 if not inserted into specific sections of the application; and 

	

21 	 e. Any relevant evidence submitted by other affected 

22 persons including comments from contiguous HSAs. 

	

23 	H. Determination by commissioner. 

	

24 	1. The role of the commissioner in deciding whether or 

25 not a certificate of need should be issued is that of a final, 

26 independent decision maker. While the commissioner must base 

27 his review on the record presented by the HSA, his review is not 

28 merely in an appellate capacity and thus he is not reauired to 

29 adopt the HSA recommendation merely because it is supported by 

30 evidence in the record. 

	

31 	2. The commissioner shall review the application and the 

32 record presented by the HSA. The review shall include a 

33 determination as to whether the procedural requirements of the 

34 Act and these rules have been substantially meta The review by 

35 the commissioner may include other information not in the HSA 

36 record but only in order to assess the necessity of a remand to 

38 
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1 the HSA for further consideration. 

2 	3. Within 30 days of receipt of the recommendation of the 

3 HSA, the commissioner shall make one of the following decisions 

4 based upon the record as considered in light of the review 

5 -factors in 7 MCAR S 1.663 E. 

6 	 a. Issue a certificate of need. If the commissioner's 

7 decision is consistent with the HSA recommendation, the 

8 commissioner may adopt the findings and conclusions of the HSA 

9 by reference. 

10 	 b. Issue a eevised certificate of need based upon a 

11 revised application. 

12 	 (1) The commissioner may issue a decision 

13 eenditienally approving a peejeet fee a certificate of need 

14 peevided that the H6A and applicant ageee te epeeicied eevieiens 

15 based upon a revised application. Rationale shall be set forth 

16 for each revision proposed by the commissioner. The deeisien 

17 shall else apeeify that the appIieatien shall he denied et ,  

18 eemanded if the applieant e H6A eeieet the eevisienaT 

19 	 (2) If the commissioner proposes a revision of the 

20 project, notice shall be mailed to the applicant and the HSA so 

21 informing them. Within 30 days after receipt, the applicant and 

22 the HSA shall inform the commissioner in writing as to whether 

23 or not they accept the revision. 

24 	 (3) Upon the request of the HSA and the applicant, 

25 during the 30 days, the commissioner may amend his final 

26 decision by modifying the revisions as proposed with the 

27 appeeval e€ the H6A and the applieent. 

28 	 (4) The 30 day period in which reconsideration can 

29 be requested pursuant to Minn. Stat. S 145.838, subd. 2, or 

30 judicial review pursuant to Minn. Stat. SS 15.0424 and 145.838, 

31 subd. 3, shall commence to run after receipt by the commissioner 

32 of the written notice specifying whether or not the HSA and 

33 applicant accept the revisions prepesed by the eenmissiener, or 

34 if no notice is received, at the end of the 30 day period 

35 provided for in seeders 	7 MCAR S 1.663 H.3.b.(2). 

   

36 	 (5) If the HSA and applicant accept the revision, 

 

39. 
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the commissioner shall issue a certificate of need and notify 

the HSA and SPA-Department of Energy, Planning and Development. 

(6)_If the applicant or the HSA rejects the 

revision, the project shall be considered by the commissioner 

solely based upoil the.merits of the application and the record 

as proposed prior to the rejected revision, without prejudice 

due to rejection of the revision. 

c. Deny a certificate of need. If a project is 

9 deniedhe commissioner shall set forth in writing rationale 

10 for the action and notify the applicant,'the HSA and the SPA 

11 Department of Energy, Planning and Development. If the 

12 commissioner's decision is consistent with the HSA 

13 recommendation, the commissioner may adopt the findings and 

14 conclusions of the HSA by reference. 

15 	 d. Remand the application to the HSA. 

16 	 (1) A remand may occur if, during the review of the 

17 HSA record, the commissioner finds that one or more of the 

18 following conditions exist and determines that a remand will 

19 materially aid in the decision-making process..  

20 	 (a) Findings of fact were not supported by the 

21 record; 

22 	 (b) Findings of fact were based on inaccurate 

23 information in the record; 

24 	 (c) Significant issues relating to review 

25 criteria and other provisions of rules were not addressed by the 

26 HSA; 

27 	 (d) Significant evidence within the record was 

28 not addressed by the HSA; 

29 	 (e) Conclusions were not supported by findings of 

30 fact; 

31 	 (f) Conclusions were based on inaccurate findings 

32 of fact; 

33 	 (g) Significant conclusions were not drawn from 

34 findings of fact; er 

35 	 (h) The recommendation was not supported by the 

36 conclusions-:; or 
AM* 1111110 
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1 (i) The existence of circumstances which arose 

   

under 7 MCAR SS 1.661 E.2. and 1.663 H.2. 

(2) The commissioner shall provide the HSA and the 

applicant with written rationale for the remand action and 

5 instructions for further HSA review. 

(3) Within 60 dayS of receipt of the remand, the:BSA 

shall comply with the commissioner's instructions, hold another 

public hearing to review the project and forward a 

recommendation to the commissioner and the SPA Department of 

10 :Energy, Planning and Development. 

	

11 	I. Determination by the commissioner: life support 

12 transportation service projects. For projects subject to review 

13 under the Act and also subject to review under the process 

14 described in Minn. Stat. S 144.802 for the licensure of life 

15 support transportation services, the commissioner shall make a 

16. certificate of need decision as provided in 7 MCAR S 1.663H.3. 

17 If the HSA submits a certificate of need recommendation and 

18 indicates that the life support transportation service licensure 

19 recommendation will be submitted separately, ati.el the decision of 

20 the commissioner to issue a.certificate Of need in such a case 

21 shall not constitute a decision by the commissioner to issue .a 

22 life support transportation service license. 

23 7 MCAR S 1.664 Post determination actions. 

	

24 	A. Post determination appeals. 

	

25 	1. If the decision of the commissioner is consistent with 

26 the recommendation of the HSA, any person aggrieved by the 

27 decision may seek judicial review pursuant to Minn. Stat. S 

28 145.838, subd. 3. 

	

29 	2. If the decision of the commissioner is contrary to the 

30 recommendation of the HSA, any person may, pursuant to Minn. 

31 Stat. S 145.838, subds. 2 and 3, either request the commissioner 

32 to reconsider his decision or seek judicial review. 

	

33 	 a. A reconsideration request shall be submitted to the 

34 commissioner in writing within 30 days after receipt of the 

35 decision by either the HSA or the applicant. The request shall 

36 address the applicable condition specified in Minn. Stat. S - 

4 



[REVISOR ] RJH/MP AR0082 

1 145.838, subd. 2(a) to (d). Within 30 days after receiving the 

2 reconsideration request, the commissioner shall determine 

3 whe-aler to reconsider his decision. 

b. If the commissioner determines his decision should 

5 be reconsidered, the matter shall be remanded to the HSA. The 

6 HSA shall conduct a new public hearing. The record of the 

7 second hearing shall include the record of the each previous 

8 hearingfsi on the application. The HSA shall issue a new 

9 recommendation within 60 days of receipt of the remand from the 

10 commissioner. 

	

11 	 c. If the commissioner determines that his decision 

12 should not be reconsidered, the HSA or the applicant may within 

13 30 days request an administrative hearing pursuant to Minn. 

14 Stat. S 145.838, subd. 2. 

	

.15 	3. Any aggrieved person may seek judicial review of the 

16 commissioner's decision rendered pursuant to Minn. Stat. S 

17 145.838, subd. 1 or of the-hearing-examiner's decision rendered 

18 .  pursuant to Minn. Stat. S 145.838; subd: 2 by instituting an 

19 action pursuant to Minn. Stat. S 15.0424. 

	

20 	B. Amendment of certificate. 

	

21 	1. After a certificate of need has been issued and before 

22 completion of the project, an applicant may find it desirable or 

23 necessary to modify the approved project. The types of changes 

• 24 in or modifications to a project are described in 7 MCAR S 1.664 

25 B.2., 3., and 4. When niece than eme type eE.a proposed change 

26 or modification ie peepesed falls into more than one of the 

27 types prescribed below ("immaterial," "minor," "significant") , 

28 the change shall be reviewed according to the type eE ehatige 

29 category which is most stringent. The effect of those changes 

30 on the issued certificate of need are as follows: 

31 	 a. Changes and med4zEieati-em modifications which are 

32 immaterial in nature or result (see 7 MCAR S 1.664 B.2.) shall 

33 not require any additional certificate of need review. 

34 	 b. Changes and modifications which are minor in nature . 

35 or result (see 7 MCAR S 1.664 8:3.) shall not be made unless the 

36 commissioner, after review and recommendation by the HSA, issues 

42 
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an amended certificate of need. The review conducted by the HSA 

2 and.commissioner shall be limited to determining whether or not 

3 the changeS orivicfdifications are minor as-defined in 7 MCAR S' 

4 1.664 B.3.; tha-cthe changes or modifications fall within the 

scope of the prOject as initially approved for a certificate of 

need, and that the evidence supporting the certificate of need 

as initially issued supports the changes.or modifications. 

8 	 c. Changes and modifications which are significant in 

9 nature-or results (see 7 MCAR S 1.664 B.4.) require the 

10 submission of a new application and require a full certificate 

11 of need review. 

12 	2. The following are immaterial changes: 

13 	 a. Changes in spatial allocation or design; 

14 	 b. Change in architectural plans to correct a 

15 facility's structural deficiencies or to comply with 

16 governmental rules or regulations; 

17 	 c. An increase of less than 10% in the capital 

18 expenditure of the project, excluding inflation costs not 

19 projected at the time of application for a certificate of need; 

20 or 

21 	 d. Other changes in project detail which will 

22 nevertheless result in the implementation of the project as 

23 approved. 

24 	3. The following are minor changes: 

25 	 a. An increase of at least 10% but net mere less than 

26 20% of the capital expenditure of the project, excluding 

27 inflation costs not projected at the time of application for a 

28 certificate of need; 

29 	 b. Deletions of portions of the originally approved 

30 project; 

31 	 c. Change in financing mechanism which increases the 

32 cost of financing; 

33 	 d. Change in the selection of health services 

34 equipment, if not technologically different from that approved 

35 in the certificate; or 

36 	 e. Change in bed capacity of a facility in a manner 
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1 which increasesthe total number of beds, or distributes beds 

2 among various categories, by fewer than ten beds or ten percent 

3 of the licensed bed capacity, whichever is less. 

4 	4. The fal-lowing are significant changes: 

5 	 a. An increase equal to or in excess of 20% of the 

6 capital expenditure of the project, excluding inflation costs 

7 not projected at the time of application for a certificate of 

8 need; 

	

9 	 Change in the type Or scope of health service which 

10 'was originally approved in the certificate; 

	

11 	 c. Change in the selection of health services 

12 equipment, if technologically different from that approved in 

13 the certificate; 

	

14 	 d. Change in the geographical location, if such change 

15 is relevant to the commissioner's reasons for approval of the 

16 certificate of need project; or 

	

17 	 e. Change in bed capacity of a facility by more than 

18 ten beds or ten percent of the licensed bed capacity; or 

	

19 	 f. Changes in the project which raise new material 

20 issues not previously considered by the HSA or commissioner 

21 related to: 

	

22 	 (1) Guidelines, criteria or goals of comprehensive 

23 health planning in the applicable HSP, AIP or the State Health 

24 Plan; 

25 	 (2) The quality of care as reflected in survey 

26 reports from the Department of Health and in other quality 

27 assurance programs recognized in federal and state laws; 

28 	 (3) The proposed operating cost compared with 

29 similar services in similar health care facilities; or 

30 	 (4) Unnecessary duplication of health care 

31 facilities and health services as reflected in governmentally 

32 issued or sponsored planning documents, studies or guidelines. 

33 	5. The applicant, prior to implementing any minor change 

34 in the project, shall submit a written request for an amended 

35 certificate to the HSA. 

36 	 a. The request shall contain a narrative comparison of 
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approved project and the proposed changes, a description of 

2 the cost implications and rationale for the proposed changes. 

b.. Within 30 days, the HSA shall review the request 

and forward all .information submitted, a recommendation and 

rationale to the commissioner. 

c. Within 30 days of receipt of the HSA 6 

7 recommendation, the commissioner shall review the applicant's 

8 request and the recommendation of the HSA and notify the 

9 applicant and the HSA in writing of the decision and reasons 

10 therefor. 

11 	6. The issuance of an amended certificate of need shall 

12 not result in the extension of the 18 month period which the 

13 applicant has to commence the project under the original 

14 certificate of need. 

15 	7. If a proposed amendment is not approved, the applicant 

16 shall either proceed under the certificate of need as initially 

17 issued or shall proceed through a full certificate of need 

18 review as a new applicant. 

19 	C. Expiration of certificate. 

20 	1. Notification of termination date. Pursuant to Minn. 

21 Stat. S 145.839, each certificate of need or waiver shall 

22 specify the termination date 151dt- el:tent to 	Stat-: 6 145.T839. 

23 	2. Renewal of certificate or waiver. 

24 	 a. If a project which had been granted a certificate 

25 of need or waiver has not commenced within 18 months, the 

26 applicant may submit information to the HSA and commissioner 

27 which updates the application and may request renewal of the 

28 certificate or waiver for a period up to 18 months. 

29 	 b. Within 30 days of receipt of the request for 

30 renewal of the certificate of need or waiver, the HSA shall 

31 submit a recommendation to-the commissioner as to whether the 

32 project or the reasons for approving the project have ehenged 

33 materially changed or been materially affected since the 

34 issuance of the certificate or waiver. If neither the project 

35 nor the reasons for approving the project have changed, renewal 

36 of the certificate of or waiver shall be recommended. 

45 
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c. Within 30 days of receipt of the HSA recommendation 

regarding renewal, the commissioner shall determine whether 

renewal shall.bgranted based upon the HSA recommendation 

regarding renetal. Renewal may be granted for a period up t '18 

5 lmonths. 

3. In the case of a-construCtion project, the 

commissioner shall use all of the following criteria in 

8 determining whether the project has commenced: 

9 	 . Whether final working drawings and specifications 

10 have been approved by the Minnesota Department of Health; 

11 	 b. Whether construction contracts have been let; 

12 	 c. Whether a timely construction schedule has been 

13 developed stipulating dates for the beginning, various stages 

14 and completion of construction; 

15 	 d. Whether all zoning and building permits have been 

16 secured; 

17 	 e. Whether significant physical alteration of the site 

18 has been made and is continuing in accordance with the 

19 construction schedule; and 

20 	 f. Whether other factors related to the above 

21 conditions exist. 

22 	4. In the case of a project solely involving the 

23 acquisition of equipment, the commissioner shall consider the 

24 following factors in determining whether the project has 

25 commenced: 

26 	 a. Whether a final purchase order or lease arrangement 

27 for all component parts of the equipment has been executed; and 

28 	 b. Whether the equipment has been delivered and 

'29 installed or a firm delivery date has been set and a specific 

30 schedule has been established for commencing procedures. 

31 	5. In the case of offering of a service which does not 

32 require facility construction or equipment acquisition, the 

33 -commissioner shall consider the following factors in determining 

34: whether the project has commenced: 

35 	 a. Whether the new service haS been introduced within 

36 the facility; and 
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1 	 b. Whether appropriate personnel, as set forth in the 

2 application, have been identified and an employment arrangement  

3 has been executed for commencing services on a specific schedule. ,  

.4 	D. Transfer-of certificate or waiver. 

.5 . 	1. A certificate of need or waiver shall not be 

6 transferred independently of the project with which it is 

7 associated. .A certificate of need or waiver and the associated 

8 project shall not be transferred without the prior approval of 

9 the commissioner. A transfer shall be approved by the 

10 commissioner if the information submitted pursuant to this 

11 section indicates that there will be no material changes in the 

12 project as originally approved in the certificate of need or 

13 waiver that has been issued. 

	

14 	2 An entity proposing to purchase or otherwise acquire 

15 the project and associated certificate of need or waiver shall 

16 apply for a transfer by submitting the following information to 

17 the HSA and the commissioner: . 

	

18 	 a. A statement that it agrees to be bound by all the 

19 terms and conditions of the certificate of need or waiver 

20 originally granted for the project; 

	

21 	 b. The financial aspects portion of a certificate of 

22 need application or waiver request; and 

	

23 	 c. A list of any changes or modifications it proposes 

24 to make in the project. 

	

25 	3. Within 30 days after receipt of this information, the 

26 HSA shall review the transfer request and shall submit its 

27 recommendation to the commissioner. Within 30 days after 

28 receipt of the recommendation, the commissioner shall inform the 

29 entity requesting the, transfer, the HSA and the SPA Department 

,. 30 of Energy, Planning and Development as to whether or not the 

31 transfer has been approved and the reasons for the decision. 

	

32 	E. Periodic report. 

	

33 	1. Within 60 days after completion of a project for which 

34 a certificate of need was issued or a waiver granted, the 

35: applicant shall submit actual capital expenditure information 

36 - related to the project to the commissioner and the HSA. The 

47 
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1 information submitted shall compare the estimated costs as 

2 outlined'i-h the application with actual costs. A breakdown of 

costs, as specified in 7 MCAR S 1.663 A.4.b.(1)(a), shall be 

submitted. 

5 	2. If a discrepancy of more than 5% exists between 

6 estimated and actual costs in any of the reported line items or 

7 the total project cost, the applicant shall explain why the 

8 discrepancy occurred and indicate the additional impact on 

9 . operating costs and patient charges resulting from the 

10 additional capital expenditures related to the project. 

	

11 	3. Completion of a project shall mean the earlier of the 

12 following: 

	

13 	 a. The last payment for construction costs and other 

14 fees related to the project is made, not including debt service 

15 related to the project; or 

	

16 	 b. The involved service is used for its intended 

17 purpose. 

	

18 	4. If the involved service is used for its intended 

19 purpose before the last related payment is made, an interim 

20 report shall be submitted utilizing actual and projected 

21 expenditures. In this case, the final report shall be submitted 

22 within 60 days after the last payment is made. Additional 

23 periodic reports may be required in connection with a revision 

24 to a project according to 7 MCAR S 1.663 F. 

	

25 	5. The requirements of-this.section shall apply to 

26 certificates of need and waivers issued or granted since August 

27 1, 1979. If the project was completed prior to the effective 

28 date of these rules, the report shall be submitted within 60 

29 days after the effective date of these rules. 

	

30 	 Fer the pldepeses 	enEeifeement eE the 

31 het7 the eemmiseiemer shell have seeess to all E4:namei-al and 

32 ether reeerds of any entity subjeet to the Aett 

33 7 MCAR S 1.665 Applications from health maintenance 

34 organizations. 

	

35 	A. An HMO shall be subject to certificate of need review, 

36 unless exempt under 7 MCAR S 1.665 C.,,if it proposes, or 

48 



35 	1. An HMO; 

36 
	

2. A combination of HMOs; 
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undertakes on behalf of an inpatient health care facility, a 

project involving: 

1. Any erection, building, alteration, reconstruction, 

modernization, improvement, extension, lease, equipment purchase 

5 or other acquisition related to inpatient institutional health 

6 services which requires, or would require. if purchased, a total 

7 capital expenditure in excess of $150,000, and which, under 

8 generally accepted accounting principles, is not properly 

9 chargeable as an expense of operation and maintenance; 

	

10 	2. The obligation of any capital expenditure related to a 

11 change in the bed capacity of a health care facility by more 

12 than ten beds or more than ten percent of the facility's total 

13 licensed bed capacity, whichever is less, over a two year period 

14 following the most recent bed capacity change, in a way which: 

	

15 	 a. Increases or decreases the total number of beds; 

	

16 	 b. Redistributes beds among various categories; or 

	

17 	 c Relocates beds from one physical facility or site 

18 to another. 

	

19 	3. The obligation of any capital expenditure which is 

20 associated with: 

	

21 	 a. The addition of an institutional health service 

22 which was not offered within the previous twelve months; or 

	

23 	 b. The termination of an institutional health service. 

	

24 	4. The addition of an institutional health service which 

25 was not offered during the twelve month period before the month 

26 in which the service would be offered, and which entails annual 

27 operating costs of at least $75,000; or 

	

28 	5. Acquisition of an existing health care facility if the 

29 institutional health services or bed capacity, according to 7 

30 MCAR S 1.665 A.2., will be changed as a result of the 

31 acquisition. 

32 	B. The following entities may qualify for exemption from 

33 certificate"of need review if the conditions of 7 MCAR S 1.665 

34 C. are met. 



36 MCAR S 1.665 B. and C. Failure to supply the information in a 
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3. A health care facility which primarily serves 

inpatients if it is: 

.a. Owned, or proposed to be owned, by an HMO e HMGs .; -  

or 

5 
	

b. Governed by a controlling body which is composed of 

6 over fifty percent principal officers or board members of the 

7 EMO ee HMes; or 

8 	4. A health care facility, or a portion of a health care 

9 . facility, leased by-an HMO e HMGs for a term of at least 15 

10 years. 

11 	C. The conditions which must be met to qualify for exemption 

12 are: 

13 	1. The applicant shall be "qualified" under Title XIII of 

14 the Public Health Services Act, 42 14.7.6-.-GT S United States Code, 

15 Section 300e or the applicant shall satisfactorily document to 

16 the commissioner that the HMO ee HMes have has substantially 

17 fulfilled the requirements of Title XIII of the Public Health 

18 Services 'Act, 42 U7S7G-T S United States Code, Section 300e. 

19 	2. At least 50,000 persons shall be enrolled in the 

20 pertinent HMOkei,  and shall have reasonable access to the 

21 proposed project; and 

22 	3. At least 75 percent of the potential patients shall be 

23 enrolled in the pertinent HM0fe-). 

24 	D. The following procedures shall be followed in applying 

25 for exemption of an HMO project from certificate of need review. 

26 	1. An application for exemption shall be submitted to the 

27 commissioner, HSA. and SPA Department of Energy, Planning and 

28 Development. The application shall describe the project for 

29 which an exemption is sought and shall contain information 

30 demonstrating that the HMO meets the conditions for exemption 

31 specified in 7 MCAR S 1.665 C. 

32 	2. The HSA or the commissioner, in order to make a 

33 rer-nmmPndation or to make the final determination, may request 

34 additional clarifying information about the project. Any 

35 information requested shall be pertinent to the provisions of 7 
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timely manner shall constitute sufficient grounds for 

2 determining-that the entity is not eligible for exemption. 

3 
	

3. Within 30 days after the receipt of the request, the 

4 HSA shall forward its recommendation and all evidence to the 

5 commissioner. Within 30 days of the receipt of the - HSA 

6 recommendation, the commissioner shall notify the HMO and the 

7 .HSA of the decision to grant or deny the exemption and the 

8 reason therefor. The commissioner shall.approve an application 

9 for exemption .if the applicable requirements of 7 MCAR S 1.665 

  

10 B. and C. have been met or will be met on the date the proposed 

11 activity will be undertaken. 

12 	E. The project granted exempt status may not be sold or 

13 leased, a controlling interest in a project may not be acquired 

14 and or a health care facility described in 7 MCAR .S 1.665 B.3. 

15 and 4. may not be used in a manner other than proposed in the 

16 project, unless: 

17 	 .7 1. The commissioner issues a certificate of need 

18 approving the sale, lease, acquisition, or use; or 

19 	 137 2.. Upon request, the commissioner grants exempt 

20 status to such entity. 

21 	F. 7 MCAR SS 1.661 through 1.664 shall apply to the review 

22 of a certificate of need application submitted by an entity 

23 listed in 7 MCAR S 1.665 B. for a non-exempt project. 

24 Notwithstanding the general review criteria in 7 MCAR S 1.663 

25 E., if an entity listed in 7 MCAR S 1.665 B. applies for a 

26 certificate of need, the commissioner shall approve the project 

27 if he finds that: -  

28 	1. Approval of the project is required to meet the needs 

29 of the members of the HMO and of the reasonably anticipated new 

30 members of the HMO; and 

31 	2. The HMO is unable to provide, through services or 

32 facilities which can reasonably be expected to be available to 

33 theMO, its health services in a reasonable and cost-effective 

34 manner which is consistent with the basic method of operation of 

35 the HMO and which makes these services available through 

36 physicians and other health professionals associated with 

51 
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1 In assessing the availability of these services from other 

2 prOviders, the HSA and commissioner shall consider only whether 

3 the services from these providers: 

4 	 a. Would be available under a contract of at least 

-5 - five years duration; 

6 	 b. Would be available and conveniently accessible 

7 through physicians and other health professionals associated 

,8 with the HMO; 

9 	 c. Would cost no more to the HMO than if the services 

10 were provided by the HMO; and 

11 	 d. Would be available in a manner which is 

12 administratively feasible to the HMO applicant. 

13 	G. Any party aggrieved by a decision of the commissioner 

14 pursuant to 7 MCAR S 1.665 D. may seek judicial review of the 

15. commissioner's decision by instituting action pursuant to Minn: 

16 Stat. S 15.0424. : 

17 [Repealer clause. 'State Planning Agency rules 10 MCAR SS l7:282 

18 1.201 to 1.210 (formerly SPA 201 to 210) are hereby repeal 

19 repealed.] 

20 = The 'eade 	s adviseELte refer te the.definen. ef 

21 2 eensteueten eE medeatem 2  purSuant te 7 HGAR S 17661 1377 

22 	 S l4&057 ebe- 4 WaveEs.7 

23 A pEepesed eenstrueten er medfleaten may be granted a waver 

24 from therequ -lrements ef seetien 14s-,ea4 by the eemm.4.ssf-::ener ef 

25 health .4E7 based en the reeemmendati-en e€ the health systems 

26 ageney7 the eemm4:ssi-eneE deteEmi-.nes that:- fai The pEepesed 

27. eapta 	 e ess than three peEeent e€ the annual 

28 eperating budget ef the faeility applying Eee a waiver7 and the 

29 'expenditure B required oelely te meet mandatory federal er 

30 tate reouirements of the 	er foi The eenstruetien er 

31 medifieatien is met related to direet patient eare serviees sueh 

32 as parking lets7 sprinkler Systems; heating er air eenditiening 

33: equipment; fire deers; feed services equipment; building 

..34 maintenance; er ether eenatruetiens er medifieatiens of a like 

35 :natureT 

52 
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• 1 *= Penn- Stat., 6 145-:6337 sued:,  5kaik2.}7 

Sued:. 5 V, Genstruet en er medi-Eeatenll meansr 

fai Any ereetien7 bu.471dng7 a1teratlen7 reeenstrueten7• 

meaernEaten7 itlprevenient- emtensen7lease Or ether 

aequstien7 er Of purehase7 lease er ethee aequist4en of 

elagneste er thei:apeut4:e equezpment7 hy.er en'hehaIE of a heaIth 

ease faei-14ty wh4ehr. 

f2i Ghanges the.bed eapaety of a health •ease feej-.1ty yn 

9 a manner-wheh '1,1ereaSeS the total number of beds,- er 

10 elstrhutes beds ameng vari-eus eategerj:es7 er.reIeeates.beds 

11 frem eme phySeal 	 er s -lte to anether, by mere than ten 

12 beds er mere-than ten pereent'eE the leemsed bed eapaety7 

13 whehevey 	less- ever a ,twe year pered 
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1 	 ATTAGHHENT 

	

2 	 REGOMMENDED PRGGEDURE FGR HSA GGNSGLIDATED REVIEW 

eF 

LIFE SUPPGRT - TRANSPGRTATIGN SERVIGE PRGJEGTS 

5 Relevant Provisions of Gertifieate of Need Aet and Rules 

6 MinnT Stet: S 14S:83$ APPLIGATIGN FGR GERTIFIGATE -GF NEE 

7 Subdivision 17 Applieation proeodure7 Applieations for 

- eertifieate of need shall be submitted to the health systems 

9 :agemey serving the area in whieh the propose4 eonstruetion or 

10 medifieation is to tale plaee7 Prior to aeting on the 

11. appIieation and within ten days of reeeipt7 the health systems 

12 ageney shall send weepy to the eommiseiener of health and to 

13 the state planning ageney with a reeommendation that the 

14 appIieation be eensidered either eemplete er ineemplete- The 

15 eommissioner of health shall dete mine - that the appIieation is 

16 initially eomplete oF ineomplete within ten days of reeeipt of a 

17 reeommendation from a health systems ageney: . if the applieation 

18 is ineomplete7 it is not to be eensideeed te be submitted to the 

19 health systems eget-ley er the eommissioner and it shall be 

20 returned stating:the speeifie needs to be met in order for the 

21 applieation to be eonsidered eomplete: 

22 7 MBAR S 1:663 B7 Determination. ofeompleteness:. 

	

23 	1.: Within ten days of the reeeipt of am appIieation the 

24 HSA shall review the applieationls eentents and forWard a 

25 reeemmendation to the eommiseioner and SPA as to whether it ie 

26 eompIete: If the reeommendation states that the applieation is 

27 ineomplete7 the HSA shall identify the seetions whieh it found 

28 to be ineomplete7 and - explain why it eoneludedlthat they were 

29 ineomplete: A determination of ineompleteness may eeeur time 

30 the felIewinl eenditiens:- 

	

31 	 The items speeified in ? HGAR-S 1.1 , 663 A74 have net 

32 been fully addressed er the infermatien needs elarifieation.7 

	

33 	 The information provided . raises additional 

34 questions whieh must be answered in order for the HSA and 

35 eemmiesiener to perform their review under the Aet and these 
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2- •Within ten days of eeeeipt of the reeemmeRdatien from 

the HSA7 the eommissioner7 after reviewing the applie tion in 

eenjunetien with the HSA reeemmeRdatien and eemmeRts7 shall 

5 notify the applieant7 HSA and SPA . 4n writing as to whether-the 

application is eempIeteT If the appIieatiem is deelared 

7 iReemplete7 the appIieaRt shall be infermed what additienal 

iRfermatien must be submitted:. 

- aT If the appliea t submits the required additional 

10 infermatieR to the HSA7 SPA and eommissiener within five working 

11 days of reeeipt of the eemmissieReels .determiRatien7 the 

12 eemmissiener shall review the new info rMatien and Ratify the 

13 appIieant7 HSA and SPA within five weeking days of reeeipt 

14 the new infermatieR as to whether the appIieatien is eempleteT 

15 The result of this elause is that the appliCatieR'may be found 

16 'te be eemplete without being deferred to another eyele of 

17 reviews- 

18 	 bT If the required information is submitted after five 

19 working days,- but within 68 days of reeeipt of the 

20 eemmissienerls determinatien7 the eomplete 'review will be made 

21 aeeerding to the seheduIe speeified pursuant to 7 MGAR S 1T663 

22 AT1T The result of this elause is that the appIieatien is 

23 eonsidered fer eempleteness in the next eyeIe'ef the 

24 eemmissioneels eempIeteness determinatien preeessT 

25 	 e- If an applieant has net fully responded to a 

26 request Ear additienal infermation within 69 days of the 

27 request; the ineempIete applieatien shall be returned to the 

28 appIieantT 

29 	3- A determination that an applieatien is eemplete shall 

30 mean only that informatien has .  been given pertaining to eaeh 

31 eemponent part of the applieatien as preseribed in 7 HEAR 6 

32 1T662 AT4T. Determination that the applieatien is complete shall 

33 earry ne inplieatien with respeet to the quality of the 

34: infermatiem nor shall it preelude the HSA er the eemmissiemer 

35 frem requesting additiemal clarifying imfermatien during the 

36 review peried, 
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1 	 The 6G day review period en the HSA level shall 

2 eemmenee en the date that the HSA reeeives the netiee from the -- - 

3 eemmissienee that the applieatien has been deteeminedte be 

4 eomplete:. 

5 Minn: 	S 14S:8377 Subd17 2- Review preeeduees: In 

6 reviewing - eemplete applieatiehs7 the health systems ageney 

publie hearing, 

	

8 	 f2i; Peovide netieelef the publie hearing by 

9 publieatien 	a legal_newspaper ef general eieeulatien n the 

10 area for two sueeessive weeks at least. ten days before the date 

11 of such hearing and netify.affeeted persons whieh shall ineIude 

12 at-least the applieant_ and ether persons subieet to eeview7 

13 eentiguous health systems ageneies, the health eare faeilities 

14 Ieeated in the health seeviee area and whieh previde 

15 institutienal health seeviees7 and the rate review ageney7 

	

16 	 Allew any interested pesen-the)opmeetunity to 

17 be heard; to be represented by eeunsel7 to present era and 

18 written evidenee7and . te eenfreht and eress-eHamneeppesng 

19 witnesses at the publie hearing 

	

20 	 f4,.) Previde - a tramseeipt of the hearing -at the 

21 expense of any individual requesting it7 if the teanseript is 

22 requested at least three days prier to the hearing; 

	

23 	 f5i, ' Hake Written findings ef fuet and 

24 recommendations eeneeeming the applieatien:- The eemmissiener of 

25 health shall . peemulgate by rule the required findings of Eaet 

26 wh§:eh shall addeess:the_eriteria speeified in subdivisien 17 and 

27 the previsions of the National Health .Planning and Reseurees 

28 Develepment Act7 42 W.TE7G ,T7 Seetien 399k7 et sett: The findings' 

29 of fact and reeommendatiens shall he available to any individual 

30 requesting them; and ., 

	

31 	 any further preeedure net ineens stent 

32 with seetions i45.832 to 146.7845 or seetiens as,e4aa to 15-(3527 ,  

33 'whisk it deems approprd:ste-, 

	

34 	W6thin 69 days after Cu-. commissiener has determined the 

3h eppi-ication to be complete,. the health oysters ageney shag.; make . 

 36 ito r.:cGmmendation to the ccm!ocioner of health.' The health 

• 
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."' 	- 	 • 	5.7 

systems agency shall either reeemmend that the eemmissiener of 

2 health issue7 deny er issue with revisiens a. eertifieate of need 

3 fee the proposed eenstruetien Of medifieatien7 The reasons far 

4 the reeemmendatien shall be set ferth:in detailT 

5 7 HEAR g.-663 	HSA hearing peeeess and preeedures fee 

6 determining reeemmendations en ceitifieate of Reed applieatiens.: 

7 	Ne peepesal may be reviewed ner may. any reeemmenda.dien en 

8 an applieation bejftade.by an HSA in a manner whieh dees net 

9 eemply with the Aet er these ruIes.T 

10 	 Upon determinatien by the eemmissioner that the 

11 applieatien is eempIete7 the HSA shall sehedule the date7 time 

12 and pIelee ef a publie hearing at whieh a determinatien will be 

13 made as te whether te reeemmend issuanee ef a eerticieate of 

14 need.: 

15 	 Netiee of the hearing shall be published in a legal 

16 newspaper as required in Mmn- Stat. S . 145-:8377 subd, 2f2i-7 The . 

17 metiee shall eentain a brief deseription of the prejeet and the 

18 date7 time7 and plaee of thehearing.T. A separate Retifieatien 

19 shall be .mailed to all ether affeeted persons7 ineIuding at 

20 least the applieant7 any eentigueus HSA and all health ea -e 

21 faeiIities loeated m the applieantls preposed serviee area.: 

22 This separate netifieation shall eentain infermatien similar to 

23 that in the. published netiee7 emeept that eentigueus HSAs shall 

24 be requested to previde written eemment prier to the publie 

25 hearing er to appear at the publie hearing to effer an eoinien 

26 as to the need fer the prejeet and the faetual basis fee that 

27 epinien.-7 

28 	37.. A hearing bey shall eenduet .  the publie hearing:. The 

29 ehairman of the hearing bedy7 er a member designated by the 

30 ehairman7 shall be the presiding effieer and shall eenduet the 

31 hearing and rule en all metiens and en the admissibility e€ all 

 evidenee and testimenr: The.presiding effieer shall designate a 

33, hearing eeeretary who shall tape reeerd the preeeedings and 

34 provide to the eemmissiener a verbatim transeript er a written 

35 summary e€ the hearingT 

36 
	

4. A maierity of the members of the hearing body shall' 
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1 eonstitute a quorum-: No hearing may be he 	or reeommendation 

2 made er ether aetion taken unless a quorum is present- 

3 	ST The hearing body- if ether than the governing body of 

4 the HSA, shall forward its reeommendation7 findings of faet7 

58 

5 eoncittoions and all evidenee t the governing body; whieh shall 

6 vote en the projeet as required in 7 NEAR S 1.7663 E- 7-: The 

7 governing body shall net hear er reeeive evidenee ether than 

8 that forwarded by the eoMmittee unless it holds an additional 

.9 hearing after first publishing a netiee of hearing pursuant to 

1 0 the Aet and 7 HEAR S4T663 E- 2- 

	

11 	 . All interested perSons shall be given the opportunity 

12 to be heard7 to be represented by'eounseI7 to_present any 

13 relevant oral or written evidenee- and to eHamine and 

14 eross-examine witnesses The appIieant and any person who 

15 testifies oraily or otherwise submits evidenee or testimony at 

16 the hearing shall be.subjeet to questioning by any member of the 

17 hearing bedyT Ali relevant evidenee shall be heard and 

18 eonsidered7 and the inadmissibility . of'sueh evidenee in a eourt 

19 of law shall not be grounds for its eHeIusionT The hearing may 

20 be reeessed to allot ee day if the hearing body finds that 

21 additional evidenee or time is neeessaryT When the presiding 

22 offieer determines that all available and relevant evidenee has 

23 been heard7 the hearing body shall then eemmenee its 

24 deliberations- 

	

25 	 The hearing body,- if other than the governing body of 

26 the HSA; and the governing body7 after,reeeipt e€ a hearing 

27 bodyls reeommendation and neeessary deliberation7 shall vote .en 

28 the proieet as follows:- 

	

29 	 al: After a motion has been made with respeet to the 

30 projeet7 eaeh member present and qualified to vote- ineludimg 

31 the -chairman er presiding effieer7 shall vote; er abstain 

	

32 	 f13 Within 39 days after reeeipt of the HSA 

33 recommendation; the apPlieent shall notify the HSA and the 

34 eemmissiener by eertified mail as to whether it aeeepts er 

35 rejeets the revisiens7 

	

.36 	 f23 if the applieant dees'net reepend er rejeets the 
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1 revisiens7Lthe reeemmendation of the HSA to the eemmi•sienee 

2 shall remain as a reeemmendation fer apprevaI with revision 

3 _ineluding the fiRdings of faet and eenelusiens whieh suppeet 

4 revisien of the applieatienT 

5 	ST The reeemmendation ef the HSA shall be ferwarded to 

6 the eemMissioner and SPA in the fermat preseribed in q HGAR S 

7 1- 663 GT 

8 	9- if the applieant deeides to withdrLiw from the review- 

9 it shall se inferm the HSA and the eemmissioner in writing- 

10 

11 Relevant Previsiens of Eife Support Transpertatien Serviee Eaw 

12 +Minn.: Stat- SS 144T891-444T89911 

13 	 S 144:4392 E;GENSiNG 

14 	SubdT 3-fa Eaeh prespeetive lieensee and eaeh present 

15 lieensee wishing . te effer a new type er types ef life suppert 

16 transpeetatien serviee- to establish a new base ef eperatien7 ee 

17 to expand a primary serviee area,- shall make written applieatien. 

18 Ear a lieemse to the eemmissioner en a farm previded by the 

19. eemmissionerT The eemmissiener shall premptly sendinetiee of 

20 the eempleted .appIieation to the health systems ageney er 

21 ageneies7 the eemmunity health serviee agency er ageneies7 and 

22 eaeh munieipality and eounty in the area in whieh life support 

22 transpertatien serviee would be previded by the appIieant: The 

24 eemmissiener shall publish .  the netiee7 . at the appIieantis 

25 expense; in the state register and in a newspaper in the 

25 munieipality in whieh - the serviee weuId be previded; er if no 

27 newspaper is published in the munieipaIity er if the seeviee 

28 would be previded in mere than one-munieipality7 in a newspaper 

- 29 published at the eeinty-seat of the eeunty er eeumties in whieh 

30 the serviee weuld be provided:- 

31 	 Eaeh munieipality7 eeunty7 eemmunity health serviee- and 

32 .ether person wishing to make reeemmendations eeneerning the 

33 _dizpositien -of the applieatien shall make written 

34 reeemmendatiens to the health systems ageney in its area within 

35 38 days of the publieatien ef netiee of the applieation-: 

36 	fei The health systems ageney er ageneies 
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1 
	

held a publie hearing in the munieipality in whieh the 

2 serviees base of operation is or will be loeated; 

3 	f2 ,) provide notiee of the publie hearing in .the newspaper 

4 or newspapers in whieh notiee was published under part fa} Ea - 

5 -,two sueeessive weeks at least ten-days before the date of the -  

6 hearing; 

	

7 	 allew any interested person the opportunity to be 

8 heard; to- be represented by eounsel7 and to.present ot‘aI and 

9 written evidenee at the publie hearing; 

	

10 	 previde a transeript of the -hearing at the expense of 

11 any individual reqUesting it; and 

	

12 	fSi-foIlow any further procedure net ineo s steRt with 

13 ehapter l57 whieh it deems appropriate:— 

	

14 	fdi The health systems ageney or ageneies shall review and 

15 eomment-upon the applieation and shall make written. 

16 reeommendations as to:its disposition to the eoMmissioner within 

17 99 days of reeeiving Rotiee of the-applieatien ;11 making the 

18 reeommeRdations7 the health systems ageney or ageneies shall 

19 eonsider and make written eomments as to whether the preposed 

20 serviee7 ehamge in base of operations7. or expansion in primary 

21 serviee area is needed,- based on eonsideration of the following 

22 faetorsr 

	

23 	 the relationship of the proposed serviee7 ehange in 

24 base of operations or expansion in primary serviee area to 

25 eurrent health systems and annual implementation plans; 

	

.26 	f2i the reeommendatioRs or eomments of the governing - 

27 bedies of the eounties and muRieipalities in whieh the serviee 

28 would be provided; 

	

29 
	

f3i the dupIieation7 if any,- of life support 

30 transportation serviees that weuld result from granting the 

.31 lieense; 

	

32 	f4i the estimated ,effeet of the proposed serviee7 change 

.33 in 4sese of operation of expansion in primary serviee area on the 

34 public health; 

	

'35 	f51 whether any benefit aecruing to the publie health 

36 weuld.eutweigh the eeets asseeiated with the prepesed serviee7 



• 
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ehange in base of eperatiensr er eHpansion in primary serviee 

2 area, 

3 	The health systems agemey er agemeies shall reeemmendthat 

4 the eemmissiener•either grant ee denya lieense er reeemmend 

5 thft,t--.e medified lieense be granted, The reasens fer the 

6 reeemmendatien shall be set Eerth i m detail, The health systems 

7 ageney er ageneies'shall make the reeemmendatiens and reeeens 

8 -available to, any individual requesting them, 

9 

	

10 	Reeemmended Preeedure fer GonselidatedHSAReview 

	

•11 	fIneludes All the Requirements ef Beth Statutes and 

	

12 	Assumes Certifieate of Need RevieW Peried Has Been 

	

13 	EHtended to 90 Bays PursUant to 7 HEAR S 1,663 )3, 

	

14 	A, Submissien'ef applieations and determinatiens of 

15 eempleteness 

	

16 	The applieant shall submit a eempIeted lieensure 

17 applieatiem to the eemmissiener and should apse submit a eepy to 

18 the appropriate HSA, SimultaneeusIy7 the applieant should 

19 submit a eempleted eertifieate ef need appliCatien to the 

20 appropriate HSA, 

	

21 	1, Within ten days of the reeeipt efthe . eertifieate ef 

22 need applieatien7 the HSA shall review theapplieationls 

23 eentemts and forward a reeemmendatien te'the eemmissiener and 

24 SPA as to whether it is eemplete, 4f the reeemmendation states 

25 that the applieatien is ineemplete7 the HSA shall identify the 

26 seetiens whieh it feund to be ineemplete7 and explain why it 

27 eeneluded that they were ineemplete, A determination of 

28 ineempIeteness may eeeur under the folIewing eenditiensr 

	

.29 	 a- The items speeified in 7 HEAR S 1.7663 A-4 have net 

30 been fully addressed er the informatien needs eIarifieation, 

	

31 
	

The information provided raises additienai 

32 queetiens whieh must be answered in order- fer the HSA and 

33 .  *emmilasiener to perform their review under the Aet and these 

34 rules: 

	

35 	 Within ten days ef reeeipt ef the reeommendatien frem 

36 the HEAT the eommissiener7 after reviewing the eertifieate ef n  



- need applieatien in eeniunetien with the HSA reeommendatien and 

2 eemments7 shall netify the applieant7 HSA,- and SPA in writing as 

3 to whether bath the Iieensure and the eertifieate of need .  

4 applieations are eemplete7 if either applieatien is - deelareff.: 

5 ineemplete; the pplieant shall be informed what additional 

6 information must be sUbmitted7. 

7 	 a7 if the -applieant submits the required additional 

8 eertifieate of need information to the HSA; SPA and eemmssiefter 

9 within -five werking days of:reeeipt of the eommissienerls 

10 ,determinatien7 the eemmissiemer shall review the new infermatien 

11, and notify the applieant; HSA and SPA within five-weekng days 

12 of reeeipt of the new infermation as to whether the applieatien 

13 is eemplete7 The result of this elause is that the eeetifieate 

14 ef need appIieatien may be found to be eemple e witheut being 

15 deferred to anether eyeIe of reviews- 

16 	 b7 if the required eertifieate of need iniermatien is 

17 submitted after five working days7 but within69 days of reeeipt 

18 of the eommissionerls determinatien7 the eemplete.review will be 

19 made aeeerding to the sehedule Speeified pursuant to 4 HEAR S 

'20 1.7662 A.717 The result of this ease is that the eertifieate of 

21 need applieation is eensidered fee eempletemess in the next 

22 eyele of the eemmissioneels eempIeteness determination preeess7 

23 	 e- if an appIieant has net fully respendeal to a 

24 request for additional eertifieate of need infermatien within 60 

25 days ef the request7 the ineemplete eertifieate of need 

26 applieatien shall be returned to the appIieant-: 

27 	 d7 The.applieent sheuId submit any additional 

28 infermatien requested to eemplete the lieemslire applieatien 

29 within the time frames speeified in 2 	7 so as to assume a 

30 eenselidated HSA hearing and eenselidated determination by the . 

31 eommissiener7 

32 	 if both applieations are determined to be eemplete r  

33 the commissioner ehall promptly send netiee of the eempleted 

34 applieatiens to the HSAfs 7  eemmunity health serviee ageney or . 

•: .35 -ageneiee7 and .eaeh mtnieipality and county in the area in whieh 

36. the life suppert transpertatien service would be previded bythe 



     

   

applieantls 

e eemmissiener shall publish this netiee7 at the 
. -1? 

empeRse7 in the State Register,- and in a legal 

3 newspaper of geoeral eireulatien in the munieipality ih whieh 
. 

4 the serviee we-aid be previded-: TE Re 'legal newspaper ef general 

5 eireulatien is published in the munieipaIity7 er if the serviee 

6 weuld be provided in mere than ene munieipality7 the netiee 

7 shall be published in a _legal newspaper ef general eireulatien 

8 published at the eeunty seat ef the eeumty er eeunties in whieh 

9 the serviee weuld be previded:. 

10 	 A.  determinatien that a eertifieete ef need applieatien 

11 is eemplete shall mean enly that iRfermation has been given 

12 pertaining te eaeh eempenent part ef the applieatien as 

13 preseribed in q NEAR S.1,663 	Determinatien that the 

14 appIieatien iseemplete shall earry ne impIieatien with respeet 

15 to the quality e€ the nfermatien Rer shall it preelude the HSA 

16 er the eemmissienee frem requesting additiemal eIarifying 

17 infermatien during the review period:- 

18 	ST. The 99 day review peried en the HSA level shall 

19 eemmenee en the date that the HSA eeeeives the Retiee cram the 

20 eemmissiemer that the applieatiens have been determined te be 

21 eempIete:'. 

22 	B- Any munieipality7 -eeunty 7  eemmunity health serviee 

23 ageney7 er ether per6en wishing to make reeemmendatiens 

24 eeneerning the di6positiens ef the applieatiens shall make 

25 reeemmendatiens te the HSA within 39 days e€ the publieatien e€ 

26 Retiee ef the applieatiens pursuant te 

27 	G7 HSA hearing preeess and preeedures et ,.  determining 

28 reeemmendtiens 821 eenselidated review ef eertifieete ef need 

29 and life suPpert transportation serviee lieensure applieatiensl. 

30 	a, Wpen determinatien by the eeMmissiener that the 

31 applieatiens are eemplete7 the HSA shall sehedule the date and 

32 time ef a publie hearing at whieh a determinatien will be made 

33 as to whether to reeemmend issuanee of a eertifieate of need and 

34 lieensure of a life Suppert transpertatien serviee- The hearing 

35 ehall be aeheduled to be held in the municipality in whieh the 

36 servicele baee of eperatiens is er will be leeated7 



2- Notiee of the hearing shall be published in the legal 

newspaperfs^ in whieh netiee of the applieatioRs was published 

3 pursuant to A-3- The Retiee shall eentain a brief deseription 

of the projeet and the date7 time and pIaee of the hearing, ,A 

5 separate notifieatien'shall be mailed to all other affeeted 

6 persens7 ineluding at least the appIieant7: any eontiguous H6A7 

7 and all health eare faeilities loCated In the applieantls 

8 prepesed serviee area This separate notifieation shall eentin 

9 information similar to that ire the published notiee7 exeept that 

10 eentiguous HSAs shall be requested to provide written eemment 

11 prier to the publie hearing er to appear at the publie hearing 

12 to effer all opinion as to the Reed for- the projeet and the 

13 faetuaI basis for that opinion- 

14 	a, A hearing bedy shall eonduet the publie hearing, The 

15 ehairman of the hearing body- or a member designated by the 

16 ehairman7 shall be the presiding effieer and shall eenduet the 

17 hearing and rule on. all motions and on the admissibility of all 

18 evidenee and testimony, The presiding offieer shall designate a 

19 hearing seeretary who shall tape reeord the proeeedings and 

20 provide to the eommissiener a verbatim transeript Or a written 

21 summary of the hearing, A majority of. the members of the 

22 hearing body shall eonstitute a quorum, Ne hearing may be held 

23 or reeommendation made or ether aetion taken Unless a quorum is 

24 presentr 

25 	The hearing.body7 if ether than the governing body of the 

26 HSA7 shall forward its reeemmendatien7 findings of Eaet7 

27 eenelusions and all evidenee to the governing body,- whieh shall 

28 vote on the projeet as required in 7 MGAR 6'1,633 G,7, The 

29 governing body shall net hear or reeeive evidenee other than 

30 that forwarded by the eommittee unless it holds an additional 

31 hearing after first publishing a netiee of hearing pursuant to 

32 the Aet and 7 HEAR 6 1T663 

33 	61. All interested persens shall be given the eppertunity 

34 to be heard,- to be represented by eeunsel7 to present any 

35 relevant oral er written evidenee7 and to examine and 

36 eress•examine witnesses.: The applieant and any pereen wise 



1 testifies_erelly ee etheewise submits evidenee-ee testimony at 

2 the hearing shall be subjeet to questiening by any member of the 

3 hearing bedy7 All relevant evidenee shall be . heaed and 

4 eensidered7 and„the imadmissibility.ef sueh evidenee.im a eert 

5 of law shall net be geeuxds fee its emelusien7 The hearing may 

6 be reeessed to anethee day if the hearing bedy finds that 

7 additienal evidenee ee time is neeessary7 When the peesiding .  

8 offieee determines:that all available andrelevant evidenee.has 

9 been heaed7 the hearing beefy shall then'eemmenee its 

10 deliheratiens7 

11 	 The heaeing hedy7 f ether than the geveexing body of 

12 the HSA7 and the geveening bedy7 after eeeeipt of a heaeing 

13 bedyis reeemmendation and meeesseiey delibeeatien7 shall vete ex 

14 the peejeet as fellewSr 

15 	 a7 Aftee,a metion has been made with eespeet to the 

16 peejeet7 eaeh meMbee'peesent and gualified.te vete7 . neIuding 

17 the ehairmax ee peesiding effieee7 shall vete7 ee abstain frem 

18 voting7 ex the metien7 The vete of eaeh member7 ee the faet of 

19 his abstentien7 sha 	e eeerded m the minutes of the hearing 

20 er meeting-7 

21 	 b7 No member may vete en behalf of a member net 

22 present7 

23 	 e7 A motion for approval of a - peejeet shall net pass 

24 unless a majeeity of the members veting7 ifteluding abstentiens7 

25 vote in fever of themetien7 failure to ebtain a majority vete 

26 in Cave of approval shall eenstitute the reeemmendation of 

27 denial.: 

28 	 d7. An appeeval of the eertifieate of need peejeet -with 

29 revisiens may he eeeemmended based upen findings of €aet7 

30 eenelusions and supporting evidenee pursuant to • NEAR 6 17663 67 

31 	 fli Within 39 days - after reeeipt of the NSA 

32 reeemmendation7 the applieant shall notify the NSA and the 

:33 eommissioner by eertified mail as te whether it aeeepts er 

'34: rejects the revisiehs-T 

. :35 
	

f2.) If the applieaht does net respond or rejeets the 

36 revisions; the reeommendation of the NSA to the eemhiesiemer and 



shall remain as a reeemmemdatien far apprevaI with-revisien 

2 ineluding the findings of Eaet and eeneIusiens whieh suppert 

3 revisien of the applieatien, 

4 	8, The eertifieate of need reee mendation of the HSA 

5 shall be forwarded to the eommissioner and SPA in the format 

6 preseribed 4R 7 HEAR S 1,663 

7 	9, The lieensure reeemmendatien of the HSA shall be to 

8Issue; deny or issue with modifieatiens a 'life support 

9 transpertatien serviee liee se, The Iieensure reeemmendatien 

10 shall eentain the HSAls written and deta Ied eomments as to 

11 :whether thelsed serviee7 ehange 1n base of operations; e 

. 12 empansten tn primary serviee area is meeded7. based en 

13 eensideration of the'faeters speeified 1 n 	Stet,. S 144,8G47 

14 subd, 

15 	19, 1f the appIieamt deeides to withdraw from the review7 

16 it shall so inferm the HSA and. the eemmissioner in writing, 

66 


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33
	Page 34
	Page 35
	Page 36
	Page 37
	Page 38
	Page 39
	Page 40
	Page 41
	Page 42
	Page 43
	Page 44
	Page 45
	Page 46
	Page 47
	Page 48
	Page 49
	Page 50
	Page 51
	Page 52
	Page 53
	Page 54
	Page 55
	Page 56
	Page 57
	Page 58
	Page 59
	Page 60
	Page 61
	Page 62
	Page 63
	Page 64
	Page 65
	Page 66

