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5 9MCAR § 2.102

OFFICE OF ADMINISTRATIVE HEARINGS

RULE HEARING AND CONTESTED CASE PROCEDURES
(Effective Date: 10/6/80) ’

Chapter One: 9 MCAR §§ 2.101-2.199 Rule Hearing Procedures.

9 MCAR § 2.101 Scope and purpose. The procedures contained herein shall
govern the conduct of all rule hearings held by an agency of state government
as defined in Minn. Stat. § 15.0411, subd. 2, for the purpose of the adoption
of any rule as that term is defined in Minn. Stat. § 15.0411, subd. 3.

9 MCAR § 2.102 Initiation of hearing. Any agency desiring to initiate a rule
hearing pursuant to Minn. Stat. §§ 15.0411 through 15.0417 and § 15.052
shall first file with the Chief Hearing Examiner or his designee the following
documents:

A. A copy of the proposed rule or rules.
B. An Order for Hearing that shall contain the following:

1. A proposed time, date and place for the hearing to be held.

2. A statement that the Notice of Hearing shall be given to all persons
who have registered with the agency for that purpose and a statement that
the Notice of Hearing shall be published in the State Register.

3. The signature of the person authorized to order a hearing. If a
board is ordering the hearing, the person signing the Order must be so author-

ized and a document of authority must be attached to the Order for Hearing.

C. The Notice of Hearing proposed to be issued that shall contain the fol-
lowing:

1. A proposed time, date and place for the hearing to be held.

2. A statement that all interested or affected persons will have an
opportunity to participate.

3. A statement or a description of the subjects and issues involved. If
the proposed rules themselves are not included with the Notice of Hearing,
then the Notice must clearly indicate the nature and extent of the proposed
rules and a statement shall be included announcing the availability and the
means of obtaining upon request at least one free copy of the proposed rules.

4. A citation to the agency’s statutory authority to promulgate the pro-
posed rules.

5. A statement describing the manner in which interested persons may
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9 MCAR § 2.102 6

present their views and advising persons that the proposed rule may be modi-
fied as a result of the hearing process.

6. A statement advising interested persons that lobbyists must register
with the State Ethical Practices Board, which statement shall read as follows:

Minn. Stat. Ch. 10A requires each lobbyist to register with the State
Ethical Practices Board within five days after he or she commences lob-
bying. A lobbyist is defined in Minn. Stat. § 10A.01, subd. 11 (1979)
Supp.) as any individual:

(a) Engaged for pay or other consideration, or authorized by an-
other individual or association to spend money, who spends more than
five hours in any month or more than $250, not including his own
travel expenses and membership dues, in any year, for the purpose of
attempting to influence legislative or administrative action by commu-
nicating or urging others to communicate with public officials; or

(b) Who spends more than $250, not including his own traveling
expenses and membership dues, in any year for the purpose of attempt-
ing to influence legislative or administrative action by communicating
or urging others to communicate with public officials.

The statute provides certain exceptions. Questions should be directed
to the Ethical Practices Board, 41 State Office Building, Saint Paul,
Minnesota 551585, telephone (612) 296-5615.

7. A statement that written material may be submitted and recorded in
the hearing record for five working days after the public hearing ends, and a
statement that the comment period may be extended for a longer period not
to exceed 20 calendar days if ordered by the Hearing Examiner at the hear-
ing.

8. A separate paragraph which shall read as follows:

Notice: Any person may request notification of the date on which the
Hearing Examiner’s Report will be available, after which date the agen-
¢y may not take any final action on the rules for a period of five work-
ing days. Any person may request notification of the date on which the
hearing record has been submitted (or resubmitted) to the Attorney
General by the agency. If you desire to be so notified, you may so indi-
cate at the hearing. After the hearing, you may request notification by
sending a written request to the Hearing Examiner (in the case of the
Hearing Examiner’s Report), or to the agency (in the case of the agen-
cy’s submission or resubmission to the Attorney General).

9. A separate paragraph which will read as follows:

Notice is hereby given that 25 days prior to the hearing, a Statement of
Need and Reasonableness will be available for review at the agency and
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7 9 MCAR § 2.104

and at the Office of Administrative Hearings. This Statement of Need
and Reasonableness will include a summary of all the evidence and
argument which the agency anticipates presenting at the-hearing justify-
ing both the neced for and the reasonableness of the proposed rule or
rules. Copies of the Statement of Need and Reasonableness may be ob-
tained from the Office of Administrative Hearings at a minimal charge.

10. If required by Minn. Stat. § 15.0412, subd. 7, a statement relating
to the expenditure of public monies by local public bodies.

11. A statement that the rule hearing procedure is governed by Minn.
Stat. §8§ 15.0411-15.0417 and 15.052 and by 9 MCAR §§ 2.101-2.113
(Minnesota Code of Agency Rules) and a statement that questions about pro-
cedure may be directed to the Hearing Examiner.

D. A statement by the agency of the number of persons expected to at-
tend the hearing and the estimated length of time that will be necessary for
the agency to present its evidence at the hearing,

Within ten days of receipt of the aforementioned documents, the Chief Hear-
ing Examiner shall appoint a Hearing Examiner to preside at the hearing and
the Hearing Examiner shall advise the agency as to the location at which and
time during which a hearing should be held so as to allow for participation by
all affected interests and shall advise the agency as to whether or not the pro-
posed Notice of Hearing is proper as required by Minn, Stat. § 15.052, subd.
3.

9 MCAR § 2.103 Notice. The Notice of Hearing shall be given pursuant to
provisions of Minn. Stat. § 15.0412, subd. 4.

9 MCAR § 2.104 Statement of need and reasonableness. Each agency desir-
ing to adopt rules shall prepare a Statement of Need and Reasonableness
which shall be prefiled pursuant to 9 MCAR § 2.105. The Statement of Need
and Reasonableness shall be a document containing, at the minimum, a sum-
mary of all of the evidence and argument which is anticipated to be presented
by the agency at the hearing justifying both the need for and the reasonable-
ness of the proposed rule/rules, including citations to any statutes or case law
to be relied upon, citations to any economic, scientific or other manuals or
treatises to be utilized at the hearing, and a list of any expert witnesses to be
called to testify on behalf of the agency, together with a brief summary of
the expert opinion to be elicited. The Statement need not contain evidence
and argument in rebuttal of evidence and argument presented by the public.
To the extent that an agency is proposing amendments to existing rules, the
agency necd not demonstrate the need for and reasonableness of the existing
rules not affected by the proposed amendments.

The Statement shall be prepared with sufficient specificity so that interested
persons will be able to fully prepare any testimony or evidence in favor of or
in opposition to the rule/rules as proposed. Presentation of evidence or testi-
mony (other than bona fide rebuttal) not summarized in the Statement of

Copyright © 1982 by the Revisor of Statutes, State of Minnesota. All Rights Reserved.



9 MCAR § 2.104 8

Need and Reasonableness may result in the Hearing Examiner, upon proper
motion made at the hearing by any interested person, recessing the hearing to
a future date in order to allow all interested persons an opportunity to pre-
pare testimony or evidence in opposition to such newly presented evidence
or testimony, which recessing shall be for a period not to exceed 25 calendar
days, unless the 25th day is a Saturday, Sunday or legal holiday, in which
case, the next succeeding working day shall be the maximum date for the re-
sumed hearing.

If the agency so desires, the Statement of Need and Reasonableness may con-
tain the verbatim affirmative presentation by the agency, and, provided that
copies are available for review at the hearing, may be introduced as an ex-
hibit into the record as though read. In such instance, agency personnel or
other persons thoroughly familiar with the rules and the agency’s Statement
shall be available at the hearing for questioning by the Hearing Examiner and
other interested persons or to briefly summarize all or a portion of the State-
ment of Need and Reasonableness if requested by the Hearing Examiner.

9 MCAR § 2.105 Documents to be filed before hearing. At least 25 days
prior to the date and time of the hearing, the agency shall file with the Hear-
ing Examiner assigned to the hearing copies of the following documents:

A.. The Notice of Hearing as mailed.

B. The agency’s certification that the mailing list required by Minn. Stat.
§ 15.0412, subd. 4, which was used for the hearing, was accurate and com-
plete.

C. An Affidavit of Mailing of the Notice to all persons on the agency’s list.

D. An Affidavit of Additional Notice if such discretionary notice was given
pursuant to Minn. Stat. § 15.0412, subd. 4.

E. The Statement of Need and Reasonableness.

F. The petition requesting a rule hearing, if one has been filed pursuant to
Minn. Stat. § 15.0415.

G. All materials received following a notice made pursuant to Minn. Stat.
§ 15.0412, subd. 6, together with a citation to said notice.

H. The names of agency personnel who will represent the agency at the
hearing together with the names of any other witness solicited by the agency
to appear on its behalf.

I. A copy of the State Register in which the notice and rules or rule
amendments were published.

9 MCAR § 2.106 Disqualification. The Hearing Examiner shall withdraw
from participation in a rulemaking proceeding to which he has been assigned
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9 9 MCAR § 2.107

if, at any time, he deems himself disqualified for any reason. Upon the filing
in good faith by an affected person of an affidavit of prejudice against the
Hearing Examiner, the Chief Hearing Examiner shall determine the matter as
a part of the record provided that the affidavit shall be filed no later than five
days prior to the date set for hearing.

9 MCAR § 2.107 Conduct of hearings. All hearings held pursuant to Minn.
Stat. § 15.0412 shall proceed substantially in the following manner:

A. All persons intending to present evidence or ask questions shall register
with the Hearing Examiner prior to the presentation of evidence or questions
by writing their names, addresses, telephone numbers and the names of any
individuals or associations that the persons represent in connection with the
hearing, on a register to be provided by the Hearing Examiner. The register
shall include a section in which persons may indicate their desire to be in-
formed of the date on which the Hearing Examiner’s report will be available
and the date on which the agency submits the record to the Attorney Gen-
eral.

B. The Hearing Examiner shall convene the hearing at the proper time and
shall explain to all persons present the purpose of the hearing and the pro-
cedure to be followed at the hearing. The Hearing Examiner shall notify all
persons present that the record will remain open for five working days follow-
ing the hearing, or for a longer period not to exceed 20 calendar days if or-
dered by the Hearing Examiner, for the receipt of written statements con-
cerning the proposed rule or rules.

C. The Hearing Examiner shall advise the persons present of the require-
ments of Minn. Stat. Ch. 10A concerning the registration of lobbyists.

D. The agency representatives and a'ny others who will be presenting the
agency position at the hearing shall identify themselves for the record.

E. The agency shall make available copies of the proposed rule at the hear-
ing.

F. The agency shall introduce its exhibits relevant to the proposed rule in-
cluding written material received prior to the hearing.

G. The agency shall make its affirmative presentation of facts showing the
need for and the reasonableness of the proposed rule and shall present any
other evidence it deems necessary to fulfill all relevant, substantive and pro-
cedural, statutory or regulatory requirements.

H. Interested persons shall be given an opportunity to address questions to
the agency representatives or witnesses.

I. Interested persons shall be given an opportunity to be heard on the
proposed rule and/or to present written evidence. All interested persons sub-
mitting oral statements are subject to questioning by representatives of the
agency.
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9MCAR § 2.107 10

J. The Hearing Examiner may question all persons, including the agency
: representatives..

K. The agency may present any further evidence that it deems appropri-
ate in response to statements made by interested persons. Upon such presen-
tation by the agency, interested persons may respond thereto.

L. Consistent with law, the Hearing Examiner shall be authorized to do all
things necessary and proper to the performance of the foregoing and to pro-
mote justice, fairness and economy, including but not limited to, the power
to:

1. Preside at the hearing;
2. Administer oaths or affirmations when he deems it appropriate;
3. Hear and rule on objections and motions;

4. Question witnesses where he deems it necessary to make a complete
record; .

5. Rule on the admissibility of evidence and strike from the record ob-
jectionable evidence.

9 MCAR § 2.108 The record. The record shall be closed upon the last date
for receipt of written statements. The record in each hearing shall include all
of the documents enumerated in 9 MCAR § 2.105, all written comments or
" other evidence received prior to, during or subsequent to the hearing but
prior to the close of the record, and a tape recording of the hearing itself, un-
less a court reporter has taken the proceedings. In the event a transcript of
the proceedings has been prepared, it shall be part of the record, and copies
will be available to persons requesting them at a reasonable charge. The
charge for transcripts shall be set by the Chief Hearing Examiner, and all
monies received for transcripts shall be payable to the State Treasury and
shall be deposited in the Office of Administrative Hearings’ Account in the
State Treasury. The agency and any other persons so requesting of the Hear-
ing Examiner shall be notified of the date of the completion of the transcript.
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11 9 MCAR § 2.112

9 MCAR § 2.110 Report of the Hearing Examiner.

A. Subsequent to the close of the record, the Hearing Examiner shali make
his or her report pursuant to Minn. Stat. § 15.052, subd. 3. If the report con-
tains findings that the rules as last proposed by the agency prior to the close
of the record are needed and reasonable and are not substantially changed
from those which were published in the State Register, and that the agency
has fulfilled the relevant substantive and procedural requirements imposed on
the agency by rule or law, the Hearing Examiner shall file the original of said
report, together with the complete record of the proceedings, with the agen-
cy. Both the agency, if authorized by statute, and the Office of Administra-
tive Hearings shall make a copy of said report available to any interested
person upon request at a reasonable charge.

B. If the Hearing Examiner’s report contains findings that the rules as last
proposed by the agency prior to the close of the hearing are substantially
changed from those which were published in the State Register, or that the
agency has failed to demonstrate the need or reasonableness of the rules, or
has not fulfilled the relevant substantive and procedural requirements im-
posed on the agency by rule or law, he or she shall submit the report, to-
gether with the complete record of the proceedings, to the Chief Hearing
Examiner for review pursuant to Minn. Stat. § 15.0412, subd. 4d.

C. Upon receipt of a report from the Hearing Examiner, the Chief Hearing
Examiner shall complete his review and submit his report, along with the
complete record and the report of the Hearing Examiner, to the agency with-
in 10 calendar days.

9 MCAR § 2.111 Substantial change. In determining whether the proposed
final rule is substantially different, the Hearing Examiner shall consider the
degree to which it:

A. Affects classes of persons not represented at the previous hearing; or
B. Goes to a new subject matter of significant substantive effect; or

C. Makes a major substantive change that was not raised by the original
Notice of Hearing in such a way as to invite reaction at the hearing; or

D. Results in a rule fundamentally different from that contained in the
Notice of Hearing.

9 MCAR § 2.112 Agency adoption of rules.

A. Upon receipt of a report directly from the Hearing Examiner, the agen-
¢y shall, if it adopts the rules in accordance with the reccommendations of the
Hearing Examiner, submit the complete hearing record and a copy of the pro-
posed rules to the Attorney General for a review as to form and legality, pur-
suant to Minn. Stat. § 15.0412, subd. 4e. If the agency proposes to adopt the
rules with changes other than as recommended by the Hearing Examiner, it
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9 MCAR § 2.112 12

shall, prior to submitting them to the Attorney General, submit the complete
hearing record and a copy of the rules as proposed to be adopted, showing
the changes, to the Chief Hearing Examiner for a determination as to sub-
stantial change between the final proposed rules and the proposed rules pub-
lished in the State Register, pursuant to Minn. Stat. § 15.0412, subd. 4e.

B. Upon receipt of a report from the Chief Hearing Examiner, the agency
shall, prior to submitting the proposed rules and the complete hearing record
to the Attorney General, either take the actions prescribed by the Chief Hear-
ing Examiner to correct any defects in the proposed rules, or proceed under
the provisions of Minn. Stat. § 15.0412, subd. 4d.

9 MCAR § 2.113 Effective date. These rules shall be effective for all rule pro-
ceedings initiated five working days after publication of these rules in the
State Register.

9 MCAR §§ 2.114-2.199 Reserved for future use.

Chapter Two: 9 MCAR §§ 2.201-2.299 Contested Case Procedures.

9 MCAR § 2.201 Scope and purpose. The procedures contained herein shall
govern all contested cases required to be conducted by the Office of Admin-
istrative Hearings. '

9 MCAR § 2.202 Definitions.

A. Hearing Examiner. The Hearing Examiner means the person or persons
assigned by the Chief Hearing Examiner pursuant to Minn. Stat. § 15.052,
subd. 3, to hear the contested case.

B. Party. Party means each person named as a party by the agency in the
Notice of and Order for Hearing, or persons granted permission to intervene
pursuant to 9 MCAR § 2.210. The term “party’’ shall include the agency ex-
cept when the agency participates in the contested case in a neutral or quasi-
judicial capacity only.

C. Person. Person means any individual, partnership, corporation, joint
stock company, unincorporated association or society, municipal corpora-
tion, or any government or governmental subdivision, unit or agency other
than a court of law. )

D. Service; serve. Service or serve means personal service or, unless other-
wise provided by law, service by First Class United States mail, postage pre-
paid and addressed to the party at his last known address. An affidavit of
service shall be made by the person making such service. Service by mail is
complete upon the placing of the item to be served in the mail. Agencies of
the State of Minnesota may also serve by depositing the item to be served
with Central Mailing Section, Publications Division, Department of Adminis-
tration.
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13 9 MCAR § 2.203

9 MCAR § 2.203 Hearing Examiners.

A. Request for assignment. Any agency desiring to order a contested case
hearing shall first file with the Chief Hearing Examiner a request for assign-
ment of a Hearing Examiner together with the Notice of and Order for Hear-
ing proposed to be issued which shall include a proposed time, date and place
for the hearing.

B. Assignment. Within 10 days of the reccipt of a request pursuant to 9
MCAR § 2.203 A., the Chief Hearing Examiner shall assign a Hearing Exam-
incr to hear the case, and the Hearing Examiner shall advise the agency as to
the location at which and time during which a hearing should be held so as to
allow for participation by all affected persons.

C. Duties. Consistent with law, the Hearing Examiner shall perform the
following duties:

1. Grant or deny a demand for a more definite statement of charges.

2. Grant or deny requests for discovery including the taking of deposi-
tions.

3. Receive and act upon requests for subpoenas where appropriate.
4. Hear and rule on motions.

5. Preside at the contested case hearing.

6. Administer oaths and affirmations.

7. Grant or deny continuances.

8. Examine witnesses where he deems it necessary to make a complete
record.

9. Prepare findings of fact, conclusions and recommendations.

10. Make preliminary, interlocutory or other orders as he deems appro-
priate.

11. Recommend a summary disposition of the case or any part thereof
where there is no genuine issue as to any material fact or recommend dismis-
sal where the case or any part thereof has become moot or for other reasons.

12. Permit testimony, upon the request of a party or upon his own mo-
tion, to be prefiled in whole or in part where the prefiling will expedite the
conduct and disposition of the case without imposing an undue burden on
any party.

13. Do all things necessary and proper to the performance of the fore-
going.
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9 MCAR § 2.203 14

14. In his discretion, perform such other duties as may be delegated to
him by the agency ordering the hearing.

9 MCAR § 2.204 Commencement of a contested case. A contested case is
commenced, subsequent to the assignment of a Hearing Examiner, by the
service of a Notice of and Order for Hearing by the agency.

A. The Notice and Order. Unless otherwise provided by law, a Notice of
and Order for Hearing, which shall be a single document, shall be served upon
all parties and shall contain, among other things, the following:

1. The time, date and place for the hearing.
2. Name and address and telephone number of the Hearing Examiner.

3. A citation to the agency’s statutory authority to hold the hearing
and to take the action proposed.

4. A statement of the allegations or issues to be determined together
with a citation to the relevant statutes or rules.

S. Notification of the right of the parties to be represented by legal
counsel, by a person of their choice, or by themselves if not otherwise pro-
hibited as the unauthorized practice of law.

6. A citation to these rules, to any applicable procedural rules of the
agency, and to the contested case provisions of Minn. Stat. Ch. 15.

7. A statement advising the parties of the name of the agency official
or member of the Attorney General’s staff to be contacted to discuss informal
disposition pursuant to 9 MCAR § 2.207 or discovery pursuant to 9 MCAR
§ 2.214.

8. A statement advising the parties that a Notice of Appearance must
be filed with the Hearing Examiner within 20 days of the date of service of
the Notice of and Order for Hearing if a party intends to appear at the hear-
ing unless the hearing date is less than 20 days from the issuance of the
Notice of and Order for Hearing.

9. A statement advising existing parties that failure to appear at the
hearing may result in the allegations of the Notice of and Order for Hearing
being taken as true, or the issues set out being deemed proved, and a state-
ment which explains the possible results of the allegations being taken as true
or the issues proved.

B. Service. Unless otherwise provided by law, the Notice of and Order for
Hearing shall be served not less than 30 days prior to the hearing. Provided,
however, that a shorter time may be allowed, where it can be shown to the
Chief Hearing Examiner that a shorter time is in the public interest and that
interested persons are not likely to be prejudiced.
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15 9 MCAR § 2.208

C. Publication. Where the agency participates in the hearing in a neutral or
quasi-judicial capacity, the Notice of and Order for Hearing shall be pub-
lished as required by law or as ordered by the agency, and copies of the
Notice of and Order for Hearing may be mailed by the agency to persons
known to have a direct interest.

D. Amendments. At any time prior to the close of the hearing, the agency
may file and serve an amended Notice of and Order for Hearing, provided
that, should the amended Notice and Order raise new issues or allegations, the
parties shall have a reasonable time to prepare to meet the new issues or alle-
gations if requested.

E. Alternative. With the prior written concurrence of the Chief Hearing
Examiner, an agency may substitute other documents and procedures for the
Notice of and Order for Hearing provided that the documents and procedures
inform actual and potential parties of the information contained in 9 MCAR
§ 2.204 A. 1.-9. above.

9 MCAR § 2.205 Notice of Appearance. Each party intending to appearat a
contested case hearing shall file with the Hearing Examiner and serve upon all
other known parties a Notice of Appearance which shall advise the Hearing
Examiner of the party’s intent to appear and shall indicate the title of the
case, the agency ordering the hearing, the party’s current address and tele-
phone number, and the name, office address, and telephone number of the
party’s attorney or other representative. The Notice of Appearance shall be
filed with the Hearing Examiner within 20 days of the date of service of the
Notice of and Order for Hearing, except that, where the hearing date is less
than 20 days from the commencement of the contested case, the Notice of
Appearance shall not be necessary. The failure to file a Notice may, in the dis-
cretion of the Hearing Examiner, result in a continuance of the hearing if the
party failing to file appears at the hearing. A Notice of Appearance form shall
be included with the Notice of and Order for Hearing for use by the party
served.

9 MCAR § 2.206 Right to counsel. Any party may be represented by legal
counsel throughout the proceedings in a contested case before an agency, by
a person of their choice, or by themselves if not otherwise prohibited as the
unauthorized practice of law.

9 MCAR § 2.207 Informal disposition. Informal disposition may be made of
any contested case or any issue therein by stipulation, agreed settlement, or
consent order at any point in the proceedings.

9 MCAR § 2.208 Default. The agency may dispose of a contested case ad-
verse to a party which defaults. Upon default, the allegations of or the issues
set out in the Notice of and Order for Hearing or other pleading may be taken
as true or deemed proved without further evidence. A default occurs when a
party fails to appear at a hearing or fails to comply with any interlocutory
orders of the Hearing Examiner.
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9 MCAR § 2.209 Time.

A. Computation of time. In computing any period of time prescribed by
these rules or the procedural rules of any agency, the day of the last act,
event, or default from which the designated period of time begins to run shall
not be included. The last day of the period so computed shall be included,
unless it is a Saturday, Sunday or g legal holiday.

B. Additional time after service by mail. Whenever a party has the right or
is required to do somce act or take some action within a prescribed period
after the service of a notice or other paper upon him, or whenever such ser-
vice is required to be made within a prescribed period hefore a specified
event, and the notice or paper is served by mail, three days shall be added to
the prescribed period. In the event an agency chooses to utilize the Central
Mailing Secction, Publications Division, Department of Administration, four
days shall be added to the prescribed period.

9 MCAR § 2.210 Intervention.

A. Petition. Any person desiring Lo intervenc in a contested case as g party
shall submit a timely pcetition to intervence to the Hearing Iixaminer and shall
serve the petition upon all existing parties and the agency. Timeliness will be
determined by the Hearing Examiner in each case based on circumstances at
the time of filing. The pctition shall show how the petitioner’s legal rights,
duties, or privileges may be determined or affected by the contested case, and
shall set forth the grounds and purposes for which intervention is sought and
shall indicate petitioner’s statutory right to intervene if one should exist. The
agency may, with the cansent of the Chief Hearing Examiner, and where
good reason appears therefor, specify in the Notice of and Order for Hearing
(if one is used) the final date upon which a petition for intervention may be
submitted to the Hearing Examiner.

B. Objection. Any party may object to the petition for intervention by
filing a Notice of Objection with the Hearing Examiner within seven days of
service of the petition. The Notice shall state the party’s reasons for objection
and shall be served upon all parties, the person petitioning lo intervene and
the agency.

C. Order. The Hearing Examincr shall allow intervention upon a proper
showing pursuant to 9 MCAR § 2.210 A. unless the Hearing Examiner finds
that the petitioner’s interest is adequately represented by one or more parties
participating in the case.

D. Agency in a neutral capacity. Where the agency participates in the hear-
ing in a neutral or quasi-judicial capacity, the agency staff, or a portion of the
agency staff, may petition to intervene under the rule.

E. Participation by the public. The Hearing Examiner may, in the absence

of a petition to intervene, nevertheless hear the testimony and receive exhi-
bits from any person at the hearing, or allow a person to note his appearance,
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or allow a person to question witnesses, but no person shall become, or be
deemed to have become, a party by reason of such participation. Persons
offering testimony or exhibits may be questioned by parties to the proceed-
ing.

9 MCAR § 2.211 Consolidation.

A. Authority. Whenever, before hearing on any contested case, the Chief
Hearing Examiner, either on his own motion or on the motion of the Hearing
Examiner assigned to the case, or upon petition by any party, determines (a)
that separate contested cases present substantially the same issues of fact and
law; (b) that a holding in one case would affect the rights of partiesin another
case; and (c) the consolidation would not substantially prejudice any party,
the Chief Hearing Examiner may order such cases consolidated for a single
hearing on the merits. Notwithstanding the requirements of this rule, the
parties may stipulate and agree to such consolidation.

B. Notice of order. Following an order for consolidation, the Hearing
Examiner shall forthwith serve on all parties a copy of the order for consoli-
dation. The order shall contain, among other things:

1. A description of the cases for consolidation.
2. The reasons for consolidation.

3. Notification of a consolidated prehearing conference if one has been
requested.

C. Objection to consolidation.

1. Petition for severance. Any party may object to consolidation by
filing with the Hearing Examiner, and serving upon all parties and the agency,
at least seven days prior to the hearing in the case, a petition for severance
from consolidation, setting forth petitioner’s name and address, the title of
his case prior to consolidation, and the reasons for his petition.

2. Determination. If the Hearing Examiner finds that consolidation
would prejudice petitioner, he may order such severance or other relief as he
deems necessary.

9 MCAR § 2.212 Disqualification. The Hearing Examiner shall withdraw
from participation in a contested case at any time if he deems himself dis-
qualified for any reason. Upon the filing in good faith by a party of an affi-
davit of prejudice, the Chief Hearing Examiner shall determine the matter as
a part of the record provided the affidavit shall be filed no later than five days
prior to the date set for hearing.

9 MCAR § 2.213 Prehearing procedures.

A. Prehearing conference.
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1. Purpose. The purpose of the prehearing conference is to simplify
the issues to be determined, to consider amendment of the agency’s order if
necessary, to obtain stipulations in regard to foundation for testimony or
exhibits, to consider the proposed witnesses for each party, to consider such
other matters that may be necessary or advisable and, if possible, to reach a
settlement without the necessity for further hearing. Any final settlement
shall be set forth in a settlement agreement or consent order and made a part
of the record. .

2. Procedure. ‘Upon the request of any party or upon his own motion,
the Hearing Examiner may, in his discretion, hold a prehearing conference
prior to each contested case hearing. The Hearing Examiner may require the
parties to file a prehearing statement prior to the prehearing conference
which shall contain such items as the Hearing Examiner deems necessary to
promote a useful prehearing conference. A prehearing conference shall be an
informal proceeding conducted expeditiously by the Hearing Examiner.
Agreements on the simplification of issues, amendments, stipulations, or
other matters may be entered on the record or may be made the subject of an
order by the Hearing Examiner.

B. Motions. Any application to the Hearing Examiner for an order shall be
by motion which, unless made during a hearing, shall be made in writing, shall
state with particularity the grounds therefor, and shall set forth the relief or
order sought. Motions provided for in these rules require a written notice,
to all parties and to the agency, to be served five days prior to the submission
of the motion to the Hearing Examiner, except where impractical. The Hear-
ing Examiner may, at his discretion, require a hearing before an order on the
motion will be issued. All orders on such motions, other than those made
during the course of the hearing, shall be in writing and shall be served upon

all parties of record and the agency if it is not a party. In ruling on motions
" where these rules are silent, the Hearing Examiner shall apply the Rules of
Civil Procedure for the District Courts for the State of Minnesota to the ex-
“tent that he or she determines that it is appropriate to do so in order to pro-
mote a fair and expeditious proceeding.

9 MCAR § 2.214 Discovery.

A. Demand. Each party shall, within 10 days of a demand by another
party, disclose the following: :

1. The names and addresses of all witnesses that a party intends to call
at the hearing. All witnesses unknown at the time of said disclosure shall be
disclosed as soon as they become known.

2. Any relevant written or recorded statements made by the party or
by witnesses on behalf of a party. The demanding party shall be permitted to
inspect and reproduce any such statements. Any party unreasonably failing
upon demand to make the disclosure required by this rule may, in the discre-
tion of the Hearing Examiner, be foreclosed from presenting any evidence at
the hearing through witnesses not disclosed or through witnesses whose state-
ments are not disclosed.
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B. Requests for admissions. A party may serve upon any other party a
written request for the admission of relevant facts or opinions, or of the ap-
plication of law to relevant facts or opinions, including the genuineness of
any document. The request must be served at least 15 days prior to the hear-
ing and it shall be answered in writing by the party to whom the request is
directed within 10 days of receipt of the request. The written answer shall
either admit or deny the truth of the matters contained in the request or shall
make a specific objection thereto. Failure to make a written answer shall
result in the subject matter of the request being deemed admitted.

C. Motion to Hearing Examiner. Upon the motion of a party, the Hearing
Examiner may order discovery of any other relevant material or information,
provided that privileged work product (e.g. that of attorneys, investigators,
etc.) shall not be discoverable. The Hearing Examiner shall also recognize all
other privileged information or communications which are recognized at law.
Upon proper motion made to the Hearing Examiner, any means of discovery
available pursuant to the Rules of Civil Procedure for the District Courts of
the State of Minnesota may be allowed provided that such request can be
shown to be needed for the proper presentation of a party’s case, are not for
purposes of delay, and the issues or amounts in controversy are significant
enough to warrant extensive discovery. Upon the failure of a party to reason-
ably comply with an order of the Hearing Examiner made pursuant to this
rule, the Hearing Examiner may make a further order as follows:

1. An order that the subject matter of the order for discovery or any
other relevant facts shall be taken as established for the purposes of the case
in accordance with the claim of the party requesting the order.

2. An order refusing to allow the party failing to comply to support or
oppose designated claims or defenses, or prohibiting him from introducing
designated matters in evidence.

D. Proprietary information. When a party is asked to reveal material which
he considered to be proprietary information or trade secrets, he shall bring
the matter to the attention of the Hearing Examiner, who shall make such
protective orders as are reasonable and necessary or as otherwise provided by
law.

9 MCAR § 2.215 Depositions to preserve testimony. Upon the request of any
party, the Hearing Examiner may order that the testimony of any witness be
taken by deposition to preserve his testimony in the manner prescribed by
law for depositions in civil actions. The request shall indicate the relevancy of
the testimony and shall make a showing that the witness will be unable or
cannot be compelled to attend the hearing or show other good cause.

9 MCAR § 2.216 Subpoenas. Requests for subpoenas for the attendance of
witnesses or the production of documents shall be made in writing to the
Hearing Examiner and shall contain a brief statement demonstrating the
potential relevance of the testimony or evidence sought and shall identify any
documents sought with specificity, and shall name all persons to be sub-
poenaed.
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A. Service of subpoenas.

1. A subpoena shall be served in the manner provided by the Rules of
Civil Procedure for the District Courts of the State of Minnesota unless other-
wise provided by law.

2. The cost of service, fees, and expenses of any witnesses subpoenaed
shall be paid by the party at whose request the witness appears.

3. The person serving the subpoena shall make proof of service by filing
the subpoena with the Hearing Examiner, together with his affidavit of ser-
vice.

B. Motion to quash. Upon motion made promptly, and in any event at or
before the time specified in the subpoena for compliance therewith, the Hear-
ing Examiner may quash or modify the subpoena if he finds that it is unrea-
sonable or oppressive.

9 MCAR § 2.217 The hearing.

A. Rights of parties. All parties shall have the right to present evidence,
rebuttal testimony and argument with respect to the issues and to cross-
examine witnesses.

B. Witnesses. Any party may be a witness or may present witnesses on his
behalf at the hearing. All oral testimony at the hearing shall be under oath or
affirmation. At the request of a party or upon his own motion, the Hearing
Examiner may exclude witnesses from the hearing room so that they cannot
hear the testimony of other witnesses.

C. Rules of evidence.

1. General rules. The Hearing Examiner may admit all evidence which
possesses probative value, including hearsay, if it is the type of evidence on
which reasonable prudent persons are accustomed to rely in the conduct of
their serious affairs. The Hearing Examiner shall give effect to the rules of
privilege recognized by law. Evidence which is incompetent, irrelevant, im-
material or unduly repetitious may be excluded.

2. Evidence must be offered to be considered. All evidence to be con-
sidered in the case, including all records and documents in the possession of
the agency or a true and accurate photocopy thereof, shall be offered and
made a part of the record in the case. No other factual information or evi-
dence shall be considered in the determination of the case.

3. Documentary evidence. Documentary evidence in the form of éopies
or excerpts may be received or incorporated by reference in the discretion of
the Hearing Examiner or upon agreement of the parties.

4. Notice of facts. The Hearing Examiner may take notice of judicially
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cognizable facts but shall do so on the record and with the opportunity for
any party to contest the facts so noticed.

5. The burden of and standard of proof. The party proposing that cer-
tain action be taken must prove the facts at issue by a preponderance of the
evidence, unless the substantive law provides a different burden or standard.

6. Examination of adverse party. A party may call an adverse party or
his managing agent or employees or an officer, director, managing agent or
employee of the State or any political subdivision thereof or of a public or
private corporation or of a partnership or association or body politic which is
an adverse party, and interrogate him by leading questions and contradict and
impeach him on material matters in all respects as if he had been called by
the adverse party. The adverse party may be examined by his counsel upon
the subject matter of his examination in chief under the rules applicable to
direct examination, and may be cross-examined, contradicted, and impeached
by any other party adversely affected by his testimony.

D. The record.

1. The Hearing Examiner shall maintain the official record in each con-
tested case until the issuance of his final report, at which time the record shall
be sent to the agency.

2. What the record shall contain. The record in a contested case shall
contain:

a. All pleadings, motions and orders;
b. Evidence received or considered;
c. Offers of proof, objections and rulings thereon;

d. The Hearing Examiner’s findings of fact, conclusions and recom-
mendations;

e. All memoranda or data submitted by any party in connection
with the case;

f. The transcript of the hearing, if one was prepared.

3. The transcript. The verbatim record shall be transcribed if requested
by the agency, a party or in the discretion of the Chief Hearing Examiner. If a
transcription is made, the Chief Hearing Examiner shall require the request-
ing person and other persons who request copies of the transcript from him
to pay a reasonable charge therefor. The charge shall be set by the Chief Hear-
ing Examiner and all monies received for transcripts shall be payable to the
State Treasurer and shall be deposited in the State Office of Administrative
Hearings’ Account in the State Treasury.
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the Hearing Examiner and shall be served upon all parties of record and the
agency if it is not a party.

1. A request for continuance filed not less than five days prior to the
hearing may, in the discretion of the Hearing Examiner, be granted upon a
showing of good cause. Due regard shall be given to the ability of the party
requesting a continuance to effectively proceed without a continuance.

2. A request for a continuance filed within five days of the hearing
shall be denied unless good cause exists and the reason for the request could
not have been earlier ascertained.

3. During a hearing, if it appears in the interest of justice that further
testimony should be received, the Hearing Examiner, in his discretion, may
continue the hearing to a future date and such oral notice on the record shall
be sufficient.

F. Motions to the agency. No motions shall be made directly to or be de-
cided by the agency subsequent to the assignment of a Hearing Examiner and
prior to the completion and filing of the Hearing Examiner’s report unless the
motion is certified to the agency by the Hearing Examiner. Uncertified mo-
tions shall be made to the Hearing Examiner and considered by the agency in
its consideration of the record as a whole subsequent to the filing of the Hear-
ing Examiner’s report.

Any party may request that a pending motion or a motion decided adversely
to that party by the Hearing Examiner before or during the course of the
hearing be certified by the Hearing Examiner to the agency. In deciding what
motions should be certified, the Examiner shall consider the following:

1. Whether the motion involves a controlling question of law as to
which there is substantial ground for a difference of opinion; or

2. Whether a final determination by the agency on the motion would
materially advance the ultimate termination of the hearing; or

3. Whether or not the delay between the ruling and the motion to certi-
fy would adversely affect the prevailing party; or

4. Whether to wait until after the hearing would render the matter
moot and impossible for the agency to reverse or for a reversal to have any
meaning; or

S. Whether it is necessary to promote the development of the full
record and avoid remanding.

G. Hearing procedure.

1. Hearing Examiner conduct. The Hearing Examiner shall not com-
municate, directly or indirectly, in connection with any issue of fact or law
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with any person or party including the agency concerning any pending case,
except upon notice and opportunity for all parties to participate.

2. Conduct of the hearing. Unless the Hearing Examiner determines
that the public interest will be equally served otherwise, the hearing shall be
conducted substantially in the following manner:

a. After opening the hearing, the Hearing Examiner shall, unless all
parties are represented by counsel, state the procedural rules for the hearing
including the following:

(1) All parties may present evidence and argument with respect
to the issues and cross-examine witnesses. At the request of the party or the
attorney for the party whose witness is being cross-examined, the Hearing
Examiner may make such rulings as are necessary to prevent repetitive or ir-
relevant questioning and to expedite the cross-examination to the extent con-
sistent with disclosure of all relevant testimony and information.

(2) All parties have a right to be represented by an attorney at
the hearing.

(3) The rules of evidence as set forth in 9 MCAR § 2.217C. 1.

b. Any stipulations, settlement agreements or consent orders en-
tered into by any of the parties prior to the hearing shall be entered into the
record.

¢. The party with the burden of proof may make an opening state-
ment. All other parties may make such statements in a sequence determined
by the Hearing Examiner.

d. After any opening statements, the party with the burden of proof
shall begin the presentation of evidence. He shall be followed by the other
parties in a sequence determined by the Hearing Examiner.

e. Cross-examination of witnesses shall be conducted in a sequence
determined by the Hearing Examiner.

f. When all parties and witnesses have been heard, opportunity shall
be offered to present final argument, in a sequence determined by the Hear-
ing Examiner. Such final argpument may, in the discretion of the Hearing
Examiner, be in the form of written memoranda or oral argument, or both.
Final argument need not be recorded, in the discretion of the Hearing Exam-
iner. Written memoranda may, in the discretion of the Hearing Examiner, be
submitted simultaneously or sequentially and within such time periods as the
Hearing Examiner may prescribe.

g. After final argument, the hearing shall be closed or continued at

the discretion of the Hearing Examiner. If continued, it shall be either (a)
continued to a certain time and day, announced at the time of the hearing
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and made a part of the record, or (b) continued to a date to be determined
later, which must be upon not less than five days’ written notice to the par-
ties.

h. The record of the contested case proceeding shall be closed upon
receipt of the final written memorandum, transcript, if any, or late filed ex-
hibits which the parties and the Hearing Examiner have agreed should be re-
ceived into the record, whichever occurs latest.

3. Participation by agency head. An agency which is a party to a con-
tested case may only participate in the hearing by the giving of testimony and
through its designated representative or counsel. Where the agency is not a
party and participates in the hearing in a neutral or quasi-judicial capacity,
the agency head or a member of the governing body of the agency or his dele-
gate may engage in such examination of witnesses as the Hearing Examiner
deems appropriate.

H. Disruption of hearing.

1. Cameras. No television, newsreel, motion picture, still or other
camera, and no mechanical recording devices, other than those provided by
the Office of Administrative Hearings or at its discretion, shall be operated
in the hearing room during the course of the hearing unless permission is
obtained from the Hearing Examiner prior to the opening of the hearing and
then subject to such conditions as the Hearing Examiner may impose to avoid
disruption of the hearing.

2. Other conduct. Pursuant to and in accordance with the provisions of
Minn. Stat. § 624.72, no person shall interfere with the free, proper and law-
ful access to or egress from the hearing room. No person shall interfere with
the conduct of, disrupt or threaten interference with or disruption of the
hearing. In the event of such interference or disruption or threat thereof, the
Hearing Examiner shall read this rule to those persons causing such inter-
ference or disruption and thereafter proceed as he deems appropriate.

9 MCAR § 2.218 The Hearing Examiner report and the agency decision.
A. Basis for the report and the decision.

1. The record. No factual information or evidence which is not a part
of the record shall be considered by the Hearing Examiner or the agency in
the determination of a contested case.

2. Administrative notice. The Hearing Examiner and agency may take
administrative notice of general, technical or scientific facts within their
specialized knowledge in conformance with the requirements of Minn. Stat.
§ 15.0419, subd. 4.

B. Hearing Examiner’s report. Following the close of the record, the Hear-
ing Examiner shall make his report pursuant to Minn. Stat. §§ 15.0412,
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subd. 4d, and 15.052, subd. 3, and, upon completion, a copy of said report
shall be served upon all parties by personal service, by First Class mail or by
depositing it with the Central Mailing Section, Publications Division, Depart-
ment of Administration.

C. Agency decision. Following receipt of the Hearing Examiner’s report,
the agency shall proceed to make its final decision in accordance with Minn.
Stat. §8§ 15.0421 and 15.0422, and shall serve a copy of its final order upon
the Hearing Examiner by First Class mail.

9 MCAR § 2.219 Rehearing. An agency Notice of and Order for Rehearing
shall be served on all parties in the same manner prescribed for the Notice of
and Order for Hearing provided that the Hearing Examiner may permit ser-
vice of the Notice and Order for Rehearing less than 30 days prior to rehear-
ing. The rehearing shall be conducted in the same manner prescribed for a
hearing.

9 MCAR § 2.220 Emergency procedures. Nothing contained in these rules is
intended to preempt, repeal or be in conflict with any rule or statute which
provides for acts by the agency in an emergency or procedure for conduct by
the agency in such a situation.

9 MCAR § 2.221 Severability. If any provision of these rules is held invalid,
such invalidity shall not affect any other provisions of the rules which can be
given effect without the invalid provision, and to this end the provisions of
these rules are declared to be severable.

9 MCAR § 2.222 Effective date. These rules shall be effective for all con-,

tested cases commenced five working days after publication of these rules in
the State Register.
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Office of Administrative Hearings

Workers’ Compensation Rules

9 MCAR § 2.301 Scope and purpose. The procedures contained in 9 MCAR
§8§ 2.301-2.326 shall govern all hearings required to be conducted pursuant
to the provisions of the Minnesota workers’ compensation laws, Minn. Stat.
ch. 176 and the Minnesota Administrative Procedure Act, Minn. Stat. §§
15.0411-15.052, as those provisions might apply.

9 MCAR § 2.302 General authority and definitions.

A. Assignment or transfer of cases. The chief hearing examiner has full
responsibility for the assignment of cases for trial to the compensation judges.
The chief hearing examiner may transfer to another compensation judge the
proceedings on any case in the event of the death, extended absence, or dis-
qualification of the compensation judge to whom it has been assigned, and
may otherwise reassign such cases if necessary to expedite the proceedings if
no oral testimony has been received in the cases.

B. Authority of compensation judges. In any case which has been regu-
larly assigned to him or her for trial, a compensation judge shall have full
power, jurisdiction and authority to hear and determine all issues of fact and
law presented to him or her and to issue such interlocutory and final orders,
findings, decisions and awards as may be necessary to the full adjudication of
the case.

C. Definitions. For the purposes of 9 MCAR § § 2.301-2.326, the follow-
ing terms have meanings given them.

1. “Calendar judge” means a workers’ compensation judge from the
Office of Administrative Hearings.

2. “Chief hearing examiner” means the Chief Hearing Examiner of the
Office of Administrative Hearings.

3. “Commissioner” means the Commissioner of the Department of
Labor and Industry.

4. “Compensation judge’” means a workers’ compensation judge from
the Office of Administrative Hearings.

5. “Division” means the Workers’ Compensation Division of the De-
partment of Labor and Industry.

6. “Office” means the Office of Administrative Hearings.

7. “Petition” means a claim filed by or on behalf of an injured or
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deceased employee, employer or insurer which initiates a contested workers’
compensation case requiring assignment for hearing.

8. “Petitioner” means the injured employee, an heir or dependent of a
deceased employee or a party filing on their behalf or an employer or insurer.

9. “Settlement judge” means a workers’ compensation judge from the
Department of Labor and Industry.

9 MCAR § 2.303 Joinder of parties.

A. Request. Upon a motion of any party or upon his or her own motion, a
compensation judge may order the joinder of additional parties necessary for
the full adjudication of the case. A party not present or represented at the
time of joinder shall forthwith be served by the party requesting joinder with
copies of the order of joinder and all pleadings in the case.

B. Service. Any party requesting joinder of additional parties shall serve
a copy of the request on all existing parties, and the party to be joined, and
file the original with proof of service with the compensation judge no later
than ten days prior to the pretrial or settlement conference, or within 15 days
after receipt of a pretrial order, unless the judge allows a shorter time when
the moving party has shown that the party is a necessary party, that the
moving party was unable, through due diligence, to previously ascertain the
name of or necessity of joining the party, and that the joinder is necessary to
a full and final determination of the rights or liabilities of all persons. When
this request is served on the party to be joined, it shall be accompanied by
copies of all pleadings and the notice of the date, time and place set for a
settlement conference or pretrial conference.

C. Affidavit. When a party requests joinder less than ten days prior to the
pretrial or settlement conference date or more than 15 days after receipt of a
pretrial order, the request shall include an affidavit of the requesting party
stating the facts necessary to show cause why the lesser time should be al-
lowed.

D. Delay. In cases where the compensation judge has denied the joinder
because of the requesting party’s failure to meet the time requirements, the
case shall not be stricken, continued or otherwise delayed for the purposes of
joinder, unless the attorney for thé petitioner consents to it.

E. Contents of motion. All motions for joinder shall contain at least the
following:

1. The party to be joined and its insurer, if any;
2. The date and nature of the claimed personal injury or impairment;

3. The detailed circumstances, in affidavit form, showing that the party
to be joined is a necessary party;
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4. The supporting medical opinions relied upon, if applicable;

5. If the party to be joined is the special compensation fund, the de-
tailed circumstances, in affidavit form, showing the specific basis claimed for
joinder, including the date of registration of prior impairment or injury where
applicable.

F. Objection. A party contesting joinder under 9 MCAR § 2.303 may do
so by objection filed with the compensation judge within ten days of service,
requesting a hearing thereon; otherwise, an ex parte order may be issued
granting or denying this joinder.

9 MCAR § 2.304 Commencement of proceedings; petitions; responsibilities
of attorneys; notice to third parties.

A. Commencement of proceedings. Original proceedings for the adjudica-
tion of compensation rights and liabilities are commenced by the service of a
petition as provided by Minn. Stat. § 176.305.

B. Consolidation of claims. Claims by several employees arising out of the
same accident may be consolidated in one proceeding only by consent of all
parties or by order on appropriate motion.

C. Heading of petition. Unless otherwise provided by law, all requests for
action by a compensation judge after the filing of a petition shall contain the
caption, the employee’s social security number, and appropriate identifica-
tion number of the case and shall indicate the type of action requested.

D. Responsibilities of attorneys; notice to third parties. All attorneys
representing employees, employers, or any other parties to a workers’ com-
pensation proceeding shall inquire of their clients within five days of receipt
of a notice of a pretrial order or pretrial conference, as to whether any third
party, other than the workers' compensation insurer, has paid wage loss bene-
fits or treatment expense to the employee or in the employee’s behalf.

If inquiry discloses that any third party, such as an insurer or a welfare de-
partment, has made any such payments, the attorney discovering that fact
shall then have the duty to place the third party on written notice of its right
to petition for intervention and reimbursement. The written notice shall have
attached to it a copy of 9 MCAR § 2.310 and also a copy of all pleadings in
the case and a copy of all notices and all orders of the division and of the
office served in the case to date, and shall specifically advise that:

1. The petitioner has commenced a proceeding to recover workers’
compensation benefits, and that under Minn. Stat. § 176.361 and 9 MCAR §
2.310 the third party has the right to petition for intervention and reimburse-
ment of payments made for treatment and wage loss;

2. The name and address of all parties to the proceeding and the names
and addresses of their attorneys;
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3. The name of the third party’s insured, the nature of the payments
made, and any identifying claim and policy number;

4. Any failure of the third party to comply with any provisions of 9
MCAR § 2.310 shall result in a denial of the claim for reimbursement unless
the compensation judge determines that the error or omission is merely tech-
nical.

Failure of a petitioner’s attorney to comply in a timely manner with this rule
shall be taken into consideration as an additional significant factor in deter-
mining the attorney’s fee under Minn. Stat. § 176.081.

Failure of an attorney representing an employer and insurer to comply in a
timely manner with this rule shall be taken into consideration for purposes of
determining whether a penalty shall be assessed against the employer and in-
surer under Minn. Stat. § 176.225 for unreasonable or vexatious delay.

9 MCAR § 2.305 Settlement conferences.

A. Settlement alternatives not precluded. Nothing contained in these rules
shall preclude any party from requesting that a settlement conference be
scheduled at any time prior to a hearing by a compensation judge, nor shall
they prohibit the chief hearing examiner or compensation judge from setting
a settlement conference on his or her own motion once the matter has been
received from the commissioner.

B. Attendance. At any settlement conference conducted before a calendar
or compensation judge, all parties shall attend and shall, if they are a repre-
sentative of a party, be authorized to reach a full settlement on all or any
issues in the case.

C. Matters agreed upon. If following a settlement conference, a settle-
ment has not been reached but the parties have reached agreement on any
facts, legal or medical issues, or levels of benefits, the calendar or compensa-
tion judge presiding over the settlement conference shail, if he or she ap-
proves of those matters agreed upon, issue an order confirming and approving
those matters agreed upon. The order shall be binding on any compensation
judge who may subsequently be assigned to hear the case. Issues once agreed
upon and approved may be reopened by the compensation judge only upon
motion of any party on the basis of newly discovered evidence which was not

w azo g ’gxsco e earlier time.

9 MCAR 06 Nouce of intention to discontinue compensation payments.

A. Hearing. When objection to a notice of intention to discontinue
compensation paymentd\ has been filed or where it appears to the commis-
sioner that the right to cgmpensation may not have terminated and the mat-
ter has been referred to thy chief hearing examiner, it shall be set for hearing
on a priority basis not less dgan 30 nor more than 75 days from the date of
the receipt of the matter from\the commissioner.

Copyright © 1982 by the Revisor of Statutes, State of Minnesota. All Rights Reserved.



9 MCAR § 2.306 30

B. Objection as claim petition. objection filed more than 120 days
after service of a notice to discomtinue shall be treated as a claim petition for
purposes of scheduling a heagirfg and shall not be heard on a priority basis.

C. Petitions for ontinuance. When an employer or insurer petitions the
commissioner fozdn order allowing discontinuance of benefits but has chosen

9 MCAR § 2.307 Service.

A. Service by state. The chief hearing examiner, and calendar or compen-
sation judges shall serve all notices, findings, orders, decisions or awards upon
the parties or their attorneys or agents of record by first class mail at their
addresses of record or by personal service.

B. Service by parties. A party may accomplish service of any document
either by first class mail or by personal service. Service of any document re-
quired to be served by or on a party may be served by or on the party’s attor-
ney or authorized agent. Upon filing of the document served, it shall be
accompanied by an affidavit or proof of service which shall be in the form
acceptable to the district courts.

C. Service by mail. Service of all documents and pleadings may be made
by first class United States mail upon all parties to a proceeding whether resi-
dents. of the same city, town or otherwise. Computation of time in such in-
stances shall be in accordance with the provisions of Minn. Stat. § 645.15.

9 MCAR § 2.308 Hearings.

A. Definition of hearing. For the purposes of 9 MCAR §§ 2.301-2.326,
a hearing may be called a settlement conference, a pretrial conference, or a
regular hearing. Nothing contained herein is intended to change the statutory
requirement that hearings, as defined by statute, be conducted by compensa-
tion judges from the office of administrative hearings.

1. A settlement conference is a proceeding conducted by a compensa-
tion judge. It is for the primary purpose of providing assistance to the parties
in resolving disputes and securing a settlement of all issues and for the secon-
dary purpose of assisting the parties in narrowing the issues and of expediting
preparation and trial of the matter.

2. A pretrial conference may be required whether or not a settlement
conference has been held and may be conducted by telephone. The purposes
of a pretrial conference are to ascertain if there are genuine disputes requiring
resolution by a calendar or compensation judge, to provide assistance to the
parties in resolving disputes, to narrow the issues, and to expedite preparation
and trial if a regular hearing is necessary. A pretrial conference is conducted
by a calendar or compensation judge. It shall be conducted by telephone if
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the location set for the pretrial conference would require any party to travel
more than 50 miles to attend. Written notice of this hearing shall be given at
least 20 days prior to the date of the hearing.

3. A regular hearing is a hearing set for the purpose of receiving evi-
dence and is conducted by a compensation judge.

B. Notice of hearing. Notice of the time and place for hearing shall be pro-
vided to all parties to a case as required by 9 MCAR § 2.307 A., except that
oral or written notification of the date, time and place for a regular hearing
which is given to the parties by a :alendar or compensation judge at the time
of a settlement or pretrial conference shall be sufficient notice. Each attorney
receiving notice of the hearing date at a settlement or pretrial conference shall
be responsible for notifying each party the attorney represents of the hearing
date. When a written notice is required, it shall be given at least 30 days prior
to the date of hearing, except:

1. When notice is waived by all parties;
2. When a different time is expressly agreed to by all parties; or
3. When fhe notice is governed by contrary law or rule.

9 MCAR § 2.309 Continuances.

A. Continuances not favored. Requests for continuances are inconsistent
with the requirement that workers’ compensation proceedings be expeditious
and are, therefore, not favored and will be granted only upon a clear showing
of good cause. The parties are expected to submit for decision all matters in
controversy at a single hearing and to produce at the hearing all necessary evi-
dence, including witnesses, documents, medical reports, payroll statements
and all other matters considered essential in the proof of a party’s claim or
defense. )

B. Request. When a continuance is to be requested prior to the hearing
date, the party requesting the continuance shall have first contacted all other
parties to determine whether mutual agreement to the continuance can be
reached and, if the continuance be granted, the availability of all parties for
hearing at future specific dates. When all parties are in agreement with the
request for continuance and have agreed to a date for a future hearing, which
date has been approved by the compensation or calendar judge before whom
the matter is pending, and when the continuance request is made no less than
ten working days prior to the hearing date, the continuance shall be granted.

C. Motion. If all parties have not agreed to a continuance, requests for
continuances shall be made to the compensation or calendar judge before
whom the matter is pending. When made more than ten working days prior to
the hearing date, the request shall be in writing in the form of a motion for -
continuance and shall be served on all parties. If less than ten working days
remain prior to the hearing date, notice of the motion may be made orally. A
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hearing on the motion shall be conducted only if ordered by the compensa-
tion or calendar judge to whom the motion is made.

D. Good cause. Good cause shall not include:

1. When an insurer retains more than one counsel on its own payroll
who practice in the field of workers’ compensation law, unavailability of the
counsel assigned to the case because of engagement in another court or other-
wise unless all such counsel are committed elsewhere;

2. When a law firm consists of more than one member who practice in
the field of workers’ compensation law, unavailability of the counsel assigned
to the case because of engagement in another court or otherwise unless all
such counsel are committed elsewhere;

3. Unavailability of an individual law practitioner because of engage-

ment in another court, if he has failed to notify the judge in charge of the

" trial court calendar of that court that he has been assigned to a date and time
certain in a workers’ compensation case;

4. Unavailability of a medical or other witness if the witness’ deposi-
tion could have been taken between the time of receipt of the notice of the
hearing date and the date of the hearing.

9 MCAR § 2.310 Intervention.

A. Motion. Any person desiring to intervene in a workers’ compensation
case as a party shall submit a timely motion to intervene to the compensation
judge to whom the case has been assigned or to a calendar judge if the case
has not yet been assigned. The motion shall be served on all parties either per-
sonally or by first class mail. A motion to intervene shall be served and filed
within 30 days after a person has received notice that a claim petition has
been filed as provided in 9 MCAR § 2.304 D. In any other situation, timeli-
ness will be determined by the calendar or compensation judge in each case
based on circumstances at the time of filing. The motion shall show how the
moving party’s legal rights, duties or privileges may be determined or affected
by the case, shall set forth the grounds and purposes for which intervention is
sought and shall indicate the moving party’s statutory right to intervene if
one should exist. The motion shall be accompanied by the following, if appli-
cable:

1. An itemization of disability payments showing the period during
which the payments were or are being made, the weekly or monthly rate of
the payments and the amount of reimbursement claimed;

2. A summary of the medical or treatment payments, broken down by
medical or treatment creditor, showing the total bill submitted, the period
of treatment covered by that b1ll the amount of payment on that bill, and to
whom the payment was made;
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3. Copies of all medical or treatment bills on which some paymeht was
made;

4. Copies of the worksheets or other information setting forth how the
payments on medical or treatment bills were calculated;

5. A copy of the relevant policy or contract provisions upon which the
claim for reimbursement is based;

6. A proposed order allowing intervention with sufficient copies to
serve on all parties;

7. A proof of service;

8. At the option of the intervenor, a proposed stipulation which states
that all of the payments for which reimbursement is claimed are related to
the injury or condition in dispute in the case and that, if the petitioner is
successful in proving the compensability of the claim, it is agreed that the
sum be reimbursed to the intervenor.

B. Stipulation. When the person serving the motion for intervention has
included a.proposed stipulation, all parties shall either execute and return the
signed stipulation to the intervenor or serve upon the intervenor and all other
parties specific and detailed objections to any payments made by the inter-
venor which are not conceded to be correct and related to the injury or con-
dition the petitioner has asserted is compensable. If a party has not returned
the signed stipulation or filed objections within 30 days of service of the
motion, the intervenor’s right to reimbursement for the amount sought shall
be deemed to be established provided that the petitioner’s claim is deter-
mined to be compensable.

C. Attendance by intervenor. Unless a stipulation has been signed and filed
or the intervenor’s right to reimbursement has otherwise been established, the
intervenor shall attend all settlement or pretrial conferences and shall attend
the regular hearing if ordered to do so by the compensation judge.

D. Order. If an objection to intervention remains following settlement or
pretrial conferences, the calendar judge shall enter an order ruling on the
intervention which .order shall be binding on the compensation judge to
whom the case is assigned for a regular hearing,.

E. Presentation of evidence by intervenor. Unless a stipulation has been
signed and filed or the intervenor’s right to reimbursement has otherwise been
established, at the regular hearing on the claim petition where intervention
has been granted, the intervenor shall present evidence in support of his or
her claim unless otherwise ordered by the compensation judge.

F. Effects of noncompliance with rule. Failure to comply with any pro-
vision of this rule shall result in 2 denial of the claim for reimbursement
unless the compensation judge determines that the error or mistake is merely
technical.

Copyright © 1982 by the Revisor of Statutes, State of Minnesota. All Rights Reserved.



9MCAR § 2.310 34

G. Failure of attorney to respond. Failure by the petitioner’s attorney to
submit a timely response which also complies otherwise with this rule shall be
a significant additional factor to be taken into consideration under Minn.
Stat. § 176.081 in determining the amount of the attorney’s fees. Failure by
an attorney representing an employer or insurer to submit a timely response
which also complies otherwise with the requirements of this rule shall be
taken into consideration for purposes of determining whether a penalty shall
be assessed against the employer or insurer under Minn. Stat. § 176.225 for
unreasonable or vexatious delay.

9 MCAR § 2.311 Consolidation.

A. Authorization. Consolidation of two or more related cases may be
ordered for the purpose of receiving evidence. Consolidation may be ordered
upon motion by any party to the calendar or compensation judge or upon the
calendar or compensation judge’s own motion if the calendar or compensa-
tion judge determines: ’

1. That separate cases present substantially the same issues of fact and
law;

2. That a holding in one case would affect the rights of the parties in
the other case; and

3. That the consolidation would not substantially prejudice the rights
of any party.

Notwithstanding the requirements of this ru'le, the parties may stipulate and
agree to such consolidation. .

B. Receipt of evidence. Under consolidation, all documentary evidence
previously received in an individual case shall be reintroduced in the consoli-
dated proceedings under a master file if the compensation judge assigned to
try the case designates one file as a master file. When so adduced, the evi-
dence shall be deemed part of the record of each of the several consolidated
cases. Evidence received subsequent to the order of consolidation shall be
similarly received with like force and effect.

C. Notice of order. Following the granting of an order for consolidation,
the calendar or compensation judge shall forthwith serve on all parties and
the commissioner a copy of the order for consolidation. The order shall con-
tain, among other things:

1. A description of the cases for consolidation;

2. The reasons for consolidation;

3. Notification of a consolidated pretrial conference if one has been re-
quested.
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D. Objection to consolidation.

1. Motion for severance. Any party may object to consolidation by
filing with the appropriate judge, and serving upon all parties at least seven
days prior to the regular hearing in the case, a motion for severance from con-
solidation, setting forth the reasons for the motion.

. 2. Determination. If the judge finds that consolidation would prejudice
the rights of the party moving for severance, the judge shall order such sever-
ance or other relief as he or she deems necessary.

E. Service of pleadings and decisions. Separate pleadings shall be filed and
separate findings, orders, decisions and awards will be made and filed in each

case consolidat ?for?ym
':g isqualification. A compensation judge shall withdraw

from pArticipation in a case at any time if the judge deems himself or herself
d, prejudiced or biased for any reason. Proceedings to disqualify a
compensa\on judge shall be initiated by the service on all parties and the
filing of a Notion for disqualification supported by affidavit stating in detail
facts establidiing grounds for disqualification of the compensation judge to
whom a case & proceeding has been assigned. The motion for disqualification
shall be filed Xith the chief hearing examiner not more than ten days after
the moving party has received notice of the assignment of the judge to the
hearing or has owledge of the grounds for disqualification, whichever
occurs last. The mdtion shall be determined by the chief hearing examiner or
his designee. The fadt that a compensation judge has previously determined a
similar case contrary Yo the interests of the moving party in the pending case
shall not be grounds foy disqualification.

Unless required because {f the unavailability of a compensation judge to hear
the case, no continuance\shall be granted by reason of a disqualification
under this section. If a conXinuance is necessary, another regular hearing will
be scheduled as early as poss

Consolidated cases are to be coYsidered as one case within the meaning of this
section. This section is not applidable to settlement or pretrial conferences.

9 MCAR § 2.313 Pretrial procedures.

A. Requirement. All cases shall be subject to a settlement conference or a
pretrial conference at which all parties shall attend or be represented, unless a
calendar or compensation judge orders otherwise. A compensation judge shall
order that a pretrial or settlement conference be conducted if any party re-
quests that one be conducted. If parties are represented by attorneys, the at-
torneys shall bring with them their appointment calendars. If a party is not
represented by an attorney, the party shall appear personally and shall be
prepared to arrange agreeable dates for the regular hearing. Parties or their
attorneys attending a settlement or pretrial conference must have authority
to settle their respective claims,
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B. Settlement discussions. Prior to any settlement or pretrial conference,
the parties shall discuss the possibility of settlement if they deem that a rea-
sonable basis for settlement exists. Parties or attorneys appearing at settle-
ment or pretrial conferences shall be prepared to participate in settlement
discussions.

C. Conference procedures. At the settlement or pretrial conference:
1. All parties shall be prepared to state the issues;

2. All parties shall state the names, and addresses if known, of all wit-
nesses they intend to call;

3. All parties shall give notice of any amendments to pleadings that
may still be necessary;

4. All parties shall file copies of all medical reports not already on file.
Reports of medical examinations completed after any settlement or pretrial
conference shall be filed as soon as available prior to the regular hearing;

5. Each party shall state what exhibits, including photographs, motion
picture films, video tapes and documentary evidence, are intended to be used
at the hearing, and copies of these exhibits shall be made available to oppos-
ing counsel no later than ten days prior to the date of the regular hearing;
provided, however, that if any party requests showing of motion picture films
or video tapes prior to the regular hearing, it shall pay the expense for the
showing and may tax this expense in the same manner as other disburse-
ments;

6. If the petitioner plans to introduce hospital records into evidence,
the petitioner or his attorney shall bring to the settlement or pretrial con-
ference written authorizations for opposing counsel to examine those records
if the authorizations have not previously been provided;

7. If the petitioner is claiming medical or other treatment expenses, the
petitioner or the attorney shall state those expenses at the time of the settle-
ment or pretrial conference, and shall furnish opposing counsel with copies of
itemized bills for such expenses at least ten days prior to the settlement or
pretrial conference;

8. If the petitioner is claiming temporary total disability, the petitioner
or attorney shall state at the settlement or pretrial conference the dates of
time lost from work;

9. If the petitioner is claiming temporary partial disability, the petition-
er or attorney shall state the dates of the claim, the approximate amount of
the claim, and the names and addresses of the employers for whom the em-
ployee worked during the period of the claim; authorizations to permit op-
posing counsel to confirm wages earned in those employments shall have been
furnished at least ten days prior to the scheduled settlement or pretrial con-
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ference; and, an itemized breakdown of the claim for temporary partial dis-
ability shall be submitted to the compensation judge and opposing counsel at
least ten days prior to the time of the regular hearing;

10. The parties or their attorneys shall state whether payment for dis-
ability benefits, on medical or treatment expenses, or on funeral expenses
has been made by any party other than the workers’ compensation carrier. If
payment has been made, the name and address of the party making payment
shall be furnished to the calendar or compensation judge, together with any
identifying policy or claim numbers;

11. If a dispute exists on the wage rate at the time of the injury, the
attorney for the employer and insurer shall furnish to opposing counsel at
least ten days prior to the settlement or pretrial conference, copies of the
relevant wage records of the petitioner;

12. The attorney for the petitioner shall furnish to the calendar or com-
pensation judge a copy of his retainer agreement with the petitioner and shall
state the amount of retainer fee paid. He shall be prepared at the time of
hearing or settlement to show the reasonableness of any attorney’s fees or
costs, in accordance with Minn. Stat. § 176.081.

D. Pretrial statement. At the time a case is first set for a settlement or pre-
trial conference or prior to setting the date for a regular hearing, if the infor-
mation is not already on file, the calendar or compensation judge may order
the parties: to complete, serve on each other and file a pretrial statement
which shall contain any of the items in C. which the judge deems appropriate.
In making a determination on the requirement of the preparation of pretrial
statements, the judge shall take into consideration the number of parties
involved in the case, the nature and extent of the medical issues, and the
nature, extent and type of disability claimed. When a pretrial statement has
been ordered, the petitioner shall serve and file a statement within 20 days of
the date of the order. The responding parties shall serve and file their state-
ment within 30 days of the date of the order. Thereafter, a petitioner may
serve and file an amended pretrial statement based solely on information pre-
sented in the responding parties’ statements and not on new issues, which
amended statement shall be filed within 40 days of the date of the order.

E. Evidence not disclosed at conference. Evidence, or other matters listed
in C. which have not been disclosed at the settlement or pretrial conference
or in a pretrial statement shall not be allowed to be presented at the regular
hearing unless it can be shown to the compensation judge that the evidence or
other matters offered were discovered subsequent to the filing of a pretrial
statement or pretrial conference, whichever occurs last, were not discoverable
through the exercise of due diligence prior to that time, and that the other
parties have been advised of the evidence or other matters prior to the trial
and have had an opportunity for review.

F. Temporary orders. Any insurer or self-insurer voluntarily agreeing to

pay benefits pursuant to Minn. Stat. § 176.191, subd. 1, while the case is
pending before the office, shall file a formal petition for temporary order.
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1. The petition shall contain the following:

a. Name of the employer and its insurer (or self-insured) consenting
to payment of compensation benefits and medical expenses;

b. The dispute involved, including the name and address of other
employer and its workers’ compensation insurer, if known, that may be liable
for workers’ compensation benefits and the date of the alleged injury while
working for the employer; )

¢. The beginning date of the employee’s present disability, and the
compensation rate that the insurer or self-insurer will voluntarily pay;

2. The original petition for temporary order, with proof of service on
all necessary parties, shall be filed with the office;

3. The petition for temporary order shall be accompanied by a pre-
pared formal order that should be substantially in the following form:

The undersigned having examined the foregoing petition for temporary order
and the compensation files and records herein, and it appearing that a tem-
porary order for payment of compensation benefits should be issued pending
a final determination, as provided by Minn. Stat. § 176.191, subd. 1;

NOW, THEREFORE, IT IS HEREBY ORDERED, that (name of insurer or
self-insured) having consented to payment of compensation benefits pursuant
to Minn. Stat. § 176.191 shall pay to (name), petitioner, compensation at the
weekly rate of § (amount), during the period of petitioner’s disability, begin-
ning (date), and shall also pay reasonable medical expenses related to peti-
tioner’s said disability.

IT IS FURTHER ORDERED, that following a final determination of liability
and if it has been determined that some other employer or insurer is liable for
all or part of the.compensation paid pursuant to this temporary order, then
the division, the compensation judge, or Court of Appeals shall order the
parties held liable to reimburse (name of paying party) for all or part of the
compensation paid pursuant to this temporary order, for which the other
parties are held liable, including interest at the rate of five percent per annum.

The original and sufficient copies of the order to make service upon all neces-
sary parties, and any attorneys representing them, shall be filed.

G. Payment of benefits by special compensation fund. A petitioner seeking
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payment of benefits by the special compensation fund pursuant to Minn.
Stat. § 176.191, subd. 2, when the case is pending before the office, shall file
a formal petition for temporary order.

1. The petition shall contain the following:

‘a. A statement that written demand for payment pursuant to Minn,
Stat. § 176.191, subd. 1, has been made against all employers and insurers
party to the claim and that the payment demanded has been refused;

b. The names and addresses of all employers and insurers or self-
insurers who are parties to the claim;

c. A statement as to the dispute involved and the dates of all alleged
injuries while working for each employer;

d. The beginning date of the petitioner’s present disability, the com-
pensation rate applicable for each injury date, the proposed compensation
rate to be paid by the special compensation fund, and an itemization of all
medical expenses requested to be paid pursuant to the temporary order;

e. Copies of all medical reports supporting the claimed period of
disability and the causal relationship of that disability to the petitioner’s em-
ployment.

2. The original of the petition for temporary order, with proof of
service on all necessary pqrties, shall be filed with the office;

3. The petition for temporary order shall be accompanied by a pre-
pared formal order that should be substantially in the following form:

The undersigned having examined the foregoing petition for temporary order
and the compensation files and records herein, and it appearing that a tem-
porary order for payment of compensation benefits should be issued pending
a final determination, as provided by Minn, Stat. § 176.191, subd. 2;

NOW, THEREFORE, IT IS HEREBY ORDERED that the State Treasurer, as
custodian of the special compensation fund, shall, pursuant to Minn. Stat. §
176.191, subd. 2, pay to (name), petitioner, compensation at the weekly rate
of $ (amount), during the period of petitioner’s disability, beginning (date),
and shall also pay reasonable medical expenses related to the petitioner’s said
disability.

IT IS FURTHER ORDERED, that following a final determination of liability
and if it has been determined that one or more employers or insurers are
liable for all or part of the compensation paid pursuant to this temporary
order, then the division, the compensation judge or Court of Appeals shall
order the parties held liable to reimburse the State Treasurer, as custodian of
the special compensation fund, for all or part of the compensation paid pur-
suant to this temporary order, for which the other parties are held liable, in-
cluding interest at the rate of 12 percent per annum.
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Datedat . .............. , Minnesota
this......... dayof ...............
(COMPENSATION JUDGE)
BY « o

The original and sufficient copies of the order to make service upon all neces-
sary parties, and any attorneys representing them, shall be filed.

H. Necessary parties. For the purpose of this rule, the following shall be
deemed necessary parties:

1. The petitioner;

2. All insurers or self-insured named in the petition for temporary
order;

3. Any employer who is uninsured or whose insurer for the date of the
alleged injury in that employment is unknown;

4. The state treasurer, as custodian of the special compensation fund, if
the petition is made pursuant to Minn, Stat. § 176.191, subd. 2.

I. Answer. Within ten days after being served with a copy of the petition
for temporary order and order hereunder, employers or their insurers, other
than paying party, or the state treasurer, as custodian of the special compen-
sation fund, may file a verified answer to the petition in accordance with the
provisions of Minn. Stat. § 176.321.

J. Circumstances of nonapproval of temporary orders. Temporary orders,
as a general rule, shall not be approved if made contingent upon the waiver by
the petitioner of his rights to claim an additional award pursuant to Minn.
Stat. § 176.225, or to have fees for his attorney assessed against the employ-
er and insurer in addition to compensation pursuant to Minn. Stat. §§
176.191 or 176.081, subd. 8.

K. Effect of filing. The filing of a petition for temporary order shall not
cause the matter to be placed on the trial calendar, unless accompanied by a

petition for contribution or reimbursement. ?57__—
9 MCAR § 2.314 Discov 66(, MO 5é '

A. Demand. Each party 3all, within 30 days of a demand by another
party, disclose or furnish the foNowing:

1. The names and addresses &f all witnesses that a party intends to call
at the regular hearing. All witnesses\unknown at the time of the disclosure
shall be disclosed as soon as they becoxge known if a prior demand has been
made.
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2. Any relevant written or recorded statements made by wifnesses on
behalf of a party. The demanding party shall be permitted to inspect and re-
produce any such statements which reproduction shall be at tjf expense of
the party requesting reproduction. Any party unreasonably failing upon
demand to make the disclosure required by this rule, upof proper motion
made to the compensation judge at the time of trial, may Je foreclosed from
presenting any evidence at the hearing through witnesgés not disclosed or
through witnesses whose statements are not disclosed.

3. Medical privilege shall be deemed waived as/to the injuries or condi-
tions alleged in the petition by the filing of the petition alleging injury or
occupational disease. Medical authorizations shgfl be furnished, upon de-
mand, to adverse parties. Likewise, any and @l medical reports shall be
provided, upon demand, to all adverse parties. Jpon demand, the petitioner
shall disclose the names and addresses of al)/persons who have treated the
petitioner in the past for injuries or conditjons identical or similar to those
alleged in the petition, the dates of the treAtment, and shall provide medical
authorization for each.

B. Depositions. Pursuant to the proyfsions of Minn. Stat. § 176.411, subd.
2, depositions may be taken in the mghner which the law provides for deposi-
tions in civil actions in the district gburts for the state, except where a com-
pensation judge orders otherwise. When a party has objected to the taking of
a deposition, the party requesting/the deposition shall bring a motion before
the compensation or calendar judge, before whom the case is pending at the
time of the motion, who shalydetermine whether the deposition should go
forward. The motion shall stdte, with specificity, the facts or other reasons
supporting the need for the fleposition. The compensation or calendar judge
shall order the deposition fo proceed if the judge finds that the request for
the taking of the deposiffon has been shown to be needed for the proper
presentation of a party# case, is not for purposes of delay, that unusual or
extraordinary circumstdnces exist which compel extensive discovery, or that
the issues or amounts/in controversy are significant enough to warrant exten-
sive discovery.

Depositions for tfe purpose of preserving testimony or for presenting testi-
mony due to thf unavailability of the witness shall be allowed. Unless, for
good cause shofvn, the party taking the deposition has obtained the permis-

eAring, to take the deposition subsequent to the hearing, it shall
fficiently in advance of the hearing so that the deposition is filed

dephsition taken solely for purposes of discovery shall be sealed and filed as
in/the case of evidentiary depositions but shall not be reviewed or utilized in
#hy fashion by the compensation judge unless the deposition shall be formally
entered as evidence in the case.
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. Motions for additional discovery. Upon the motion of any party, the
compxnsation or calendar judge having jurisdiction at the time of the motion
may order discovery of any other relevant material or information, recogniz-
ing all pNyvileges recognized at law. The judge may order any means of dis-
covery avaNable pursuant to the rules of civil procedure for the district courts
of the state O{ Minnesota provided that the request for such discovery can be
shown to be ndeded for the proper presentation of a party’s case, is not for
and that the issues or amounts in controversy are signifi-
cant enough to warl\gnt extensive discovery.

D. Penalties. Upon Yhe failure of a party to reasonably comply with 9
MCAR §§ 2.301-2.326 Nlating to discovery or with an order of a compensa-
tion or calendar judge madg pursuant to this rule, upon a motion properly
made at the time of the hdaring, the compensation judge assigned to the
regular hearing may make a furNer order as follows:

1. An order that the subjecl\matter of the order for discovery or any
other relevant facts shall be taken a\established for the purposes of the case
in accordance with the claim of the parsy requesting the order; or

2. An order refusing to allow the paxty failing to comply to support or
oppose designated claims or defenses, or pNhibiting that party from intro-
ducing designated matters in evidence.

E. Proprietary information. When a party is ask&d to reveal material which
that party considers to be proprietary information O trade secrets, he or she
shall bring the matter to the attention of the approliate judge, who shall
make such protective orders as are reasonable and necedary or as otherwise
provided by law. '

9 MCAR § 2.315 Petitions for contribution or reimbursement.

A. Contents. Petitions for contribution or reimbursement in cases pending
before the office shall set forth in detail the allegations showing the basis of
the claim for contribution or reimbursement against the additional employer
or insurer named therein, or of the claim for reimbursement against the state
treasurer, custodian of the special compensation fund. The petition shall be
supported by medical evidence, and shall be signed and verified.

B. Filing. A petition for contribution or reimbursement under this rule
shall be filed no later than ten days prior to a pretrial conference or within
20 days of receipt of a pretrial order if a pretrial conference is not automati-
cally set, and copies of all pleadings, including any notice of pretrial con-
ference shall be served upon the additional employers or insurers by the party
bringing the petition.

C. Answer. Within 20 days after being served with a copy of a petition for
contribution or reimbursement under this rule, employers or their insurers,
other than the petitioning party, may file a verified answer to the petition in
accordance with the provisions of Minn. Stat. § 176.321 and, if not already
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set for a pretrial conference, the matter may be set for a pretrial conference
in accordance with these rules.

D. Notice to petitioner. The petitioner shall be notified of all of the pro-
ceedings and should be represented by an attorney of his or her choice. A
copy of all motions or answers shall be duly served upon the petitioner, the
petitioner’s attorney, or both in accordance with Minn. Stat. § 176.321.

9 MCAR § 2.316 Subpoenas. Subpoenas may be obtained without charge
from the office. The name and address and telephone number of the party or
attorney requesting service of the subpoena shall be included on the subpoena
before service is made. When service is made, service and witness fees shall be
tendered in accordance with Minn. Stat. § 357.22.

Upon motion promptly made, and in any event at or before the time speci-
fied in the subpoena for compliance with it, the calendar judge or compensa-
tion judge, if the case has been assigned for regular hearing, may quash or

i Modxyh sy %% if the judge finds that it is unreasonable or oppressive.

9 MCXR § 2.317 The hearing.

the hearing
Cases will be

d the name of the compensation judge assigned, if known.
t for one location only, which shall be that most convenient

ing as provided here

. B. Avajlability of rgedical witnesses. As soon as the parties are apprised
of the date scheduled %pr hearing, they shall immediately notify all medical
witnesses in writing and rrange for their presence or for the taking of their
deposition pursuant to 9 MCAR § 2.314 B. '

C. Medical reports. The Yroduction of medical evidence in the form of
written reports, by stipulatiyn of the parties is encouraged. These reports
should include:

1. The date of the examination;

. The history of the injury;

. The source of all facts set for

2

3. The patient’s complaints;
4 in the history and complaints;
5

. Findings on examination;
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6. Opinion as to the extent of disability and work limitations, if any;

7. The cause of the disability and, if applicable, whether the
injury was a substantial contributing factor toward the disability;

8. The medical treatment indicated;
or not permanent disability has resuited from the injury and ether or not
the condition has stabilized. If stabilized, a description of the disability with a
complete evaluation; and

10. The reason or reasons for the opinion or opinio

D. Rights of parties. All parties shall have the righ{/to present evidence, to

on his own motion for good
itnesses from the hearing room

affirmation. At the request of a party or
cause, the compensation judge may exclude

F. Rules of evidence.

1. Pursuant to Minn. Stat. § 176.411, subd. 1, the compensation judge

is bound neither by the common faw or statutory rules of evidence nor by
technical or formal rules of pleadigg or procedure.
" 2. Evidence must be offgred to be considered. All evidence to be con-
" sidered in the case, including/all records and documents in the possession of
any party, or a true and corpéct photocopy thereof, shall be offered and made
a part of the record in th¢’case. Any independent investigation by the com-
pensation judge pursuanyto the provisions of Minn. Stat. § 176.391, subd. 1,
shall be part of the recédrd provided all parties are aware of the investigation
and have had an opportunity to participate in it. No other factual informa-
tion or evidence sha}f be considered in the determination of the case.

3. Documeatary evidence. Documentary evidence in the form of copies
of excerpts may be received or incorporated by reference upon agreement of
the parties or if ordered by the compensation judge.

ice of facts. The compensation judge may take notice of judicial-
le facts but shall do so on the record and with the opportunity for
any party'to contest the facts so noticed.

. Examination of adverse party. A party may call an adverse party or
his naging agent or employees or an officer, director, managing agent or an
empfoyee of the state or any political subdivision thereof or of a public or
priyate corporation or of a partnership or association or body politic which is
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an adverse party, and interrogate them by leading questions and contradict
ary] impeach them on material matters in all respects as if they had been

s, motions and orders, including the judgment roll
and the entire record frog any previous hearing which is relevant to the issues
under consideration;

b. Evidence received or considered unless, through agreement of the
parties or by order of the cokipensation judge, custody of an exhibit is given
to one of the parties;

c. Those parts of the official file on the matter at the division which
the compensation judge incorporatgs;

d. Offers of proof, objectiofs-and rulings thereon;
e. The compensation judge’s der; -

f. All memoranda or data subiyitted by any party in connection
with the case;

g. A transcript of the hearing, if one\was prepared; and

h. The audio-magnetic recording tapey, if that device was used to
record the hearing.

3. The transcript.

a. The chief hearing examiner shall direct that the verbatim record
of -a hearing shall be transcribed if requested by any pedson. If a transcription
is made, except as provided in c., the chief hearing exanner shall require the
requesting person and other persons who request copies §f the transcript to
pay a reasonable charge for them if transcribed by the ofNce. If transcribed
by someone other than the office, the person requesting thk transcription or
a copy shall be liable to the person preparing the transcript fo the charge.

b. Charges for transcripts prepared by the office shal\be set by the
chief hearing examiner, with the approval of the Department of Xinance, and
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all moneys received for transcripts prepared by the office shall be payable to
the State Treasurer, Office of Administrative Hearings Account.

c. Pursuant to the provisions of Minn. Stat. § 176.421, subd. 4,
clause (3), a party may petition the chief hearing examiner for ar/order
directing that a transcript be prepared, for purposes of appeal to the Zourt of
Appeals, at no cost to the appellant A petition filed under this provfsion shall
include the following:

1) Caption of the case;
(2) Case identification numbers;

(3) Name, address and telephone number of the attorney repre-
senting the appellant;

(4) A sworn affidavit from the appellany'which shall include:

(a) Appellant’s monthly personil income from all sources
including income from trusts, bonds, and savingy'certificates;

(b) A list, at market value,
tificates or other certificates of indebted
appellant’s spouse if residing in the same

f all stocks, bonds, savings cer-
ss held by the appellant and the
usehold;

(c) If residing in the
income from all sources for appellant’

me household, the monthly personal
spouse;

(d) A statement of the monthly expenses for the appellant’s
household;

(e) If the appellant owns any rental property, a statement
showing the appellant’s equif# in the property and the monthly income and
expense for the property;

(f) If the appellant owns outright or is purchasing the prop-
erty in which he or she/resides, a statement showing the market value of the
property, the appellapt’s equity in the property, and the present monthly
payments, if any.’

H. Continuancey during the hearing. If it appears in the interests of justice
that further testighony should be received, the compensation judge, with the
consent of all pArties, may continue the hearing to a future date and oral
notice on the fecord shall be sufficient if given at the time of the original
hearing. Othefwise, the notice of the date for the continued hearing shall be
in writing and served on all parties. .

I. Heaying procedure.

Compensation judge conduct. The compensation judge shall not
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communicate, directly or indirectly, in connection with any issue of fact or
law with any party concerning any pending case, except.upon notice and
rtunity for all parties to participate. After the time the first witness is
unless all parties agree, all of the proceedings shall be on the record,
any and all motions, objections, offers of proof, rulings of the

shall not or a court reporter to refrain from recording anything said during
the course of ¢ hearing absent the consent of all parties present nor shall a
ge turn off an audio magnetic recording device being used
to record the prodgedings, other than for reasonable breaks, absent the con-
sent of all parties prgsent.

2. Unless the coxipensation judge determines that the substantial rights
of the parties will be ascertained better in some other manner, the hearing
shall be conducted substahtially in the following manner:

a. After opéning thNe hearing, the compensation judge shall, unless
all parties are represented by Xounsel, state the procedural rules for the hear-
ing; '

b. Any stipulations, setflement agreements or consent orders en-
tered into by any of the parties prigr to the hearing shall be entered into the
record;

c. If the compensation judge rgguests opening statements, the party
with the burden of proof shall proceed fi¥st. All other parties shall make such
statements in a sequence determined by the\compensation judge;

d. After any'opening statements, thé\party with the burden of proof
shall begin the presentation of evidence. That Rarty shall be followed by the
other parties in a sequence determined by the coxypensation judge;

e. Cross-examination of witnesses shall bé\conducted in a sequence
determined by the compensation judge;

f. When all parties and witnesses have been hgard, if the compensa-
tion judge believes that legal issues remain unresolved,\ppportunity may be
afforded to present final argument, in a sequence determiked by the compen-
sation judge. Final argument may, in the discretion of Ythe compensation
judge, be in the form of written memoranda or oral argumegqt, or both. Oral
final argument shall not be recorded, unless requested by a paxty or upon the
order of the compensation judge. Written memoranda shall, whip allowed, be
submitted simultaneously or sequentially and within such time pXriods as the
compensation judge shall prescribe. Final arguments shall be limided to legal -

. issues only; :

g. After final argument, if any, the hearing shall be closed
tinued if ordered by the compensation judge. If continued, it shall be
continued to a certain time and day, whiz_:h shall be announced at the ti
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the hearing and made a part of the record, or continued to a da 210 be deter-
mined later, which must be upon not less than 15 days writj€n notice to the
parties;

h. The record of the case shall be closed wpon receipt of the final
written memorandum, transcript, if any, or laté-filed exhibits which the
parties and the compensation judge have agregd should be received into the
record, whichever occurs last.

J. Disruption of hearing.

1. Cameras. No televisions newsreel, motion picture, still or other
camera, and no mechanical rg€ording devices, other than those provided by
the office of administrative”hearings, shall be operated in the hearing room
during the course of theearing unless permission is obtained from the com-
pensation judge and then subject to such conditions as the compensation
judge may impose tp“avoid disruption of the hearing.

2. Other £onduct. Pursuant to and in accordance with the provisions of
Minn. Stat. §°624.72, no person shall interfere with the free, proper and law-
ful access or egress from the hearing room. No person shall interfere with
the conglict of, disrupt or threaten interference with or disruption of the
hearing’ In the event of interference or disruption or threat thereof, the com-
pensation judge shall read this rule to those persons causing the interference

or disruption and thereafter proceed ? th%% appropriate.

9 MOAR § 2.318 The compensation judge’s decision.
A. Basid{or the decision.

1. The rexprd. No factual information or evidence which is not a part
of the record shalNpe considered by the compensation judge in the determina-
tion of the case.

2. Administrative Rotice. The compensation judge may take administra-
tive notice of general, tecknical or scientific facts within the judge’s special-
ized knowledge in confornmNnce with the requirements of Minn. Stat. §
15.0419, subd. 4 provided thigt notice of the taking of such administrative
notice is given and opportunity \jas been provided to all parties to rebut the
facts sought to be noticed.

B. Compensation judge decisions.

1. Following the close of the record, the compensation judge shall pre-
pare his or her decision and, upon completidy, it shall be served on all parties.

2. The compensation judge’s decision sh] contain the following in the
sequence as listed:

a. The date and location of the hearind and the compensation
judge’s name;
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b. Appearances by parties, if pro se, or their attg, ejls, giving the

full name and mailing address, including zip code, of each;
c. The date on which the record of the hearin§ closed;

d. A notice of the right of partiesto a
be perfected;

cal and how the appeal can

e. Findings of fact, conclusiong/4nd a determination on each issue
raised. In cases involving a multiplicity 6t issues, the compensation judge may
organize the decision by major subigfues if the judge determines that organ-
izing the decision in that manner will aid the reader in understanding the con-
tents of it.

C. Readability. CompepSation judge decisions shall be clear and concise
and shall be written i prose style which can be read and understood by
persons of average injélligence. English rather than Latin terms shall be used
unless it is necessary’to utilize the Latin terminology.

D. Propose
cision with

decision filed by party. Any party may file a proposed de-
e compensation judge before the record is closed. Any proposed
decision sgbmitted shall conform to the provisions of these rules, shall be
served all other parties and shall be in a form which would allow the com-
pensaglon judge to sign and issue the decision if it is acceptable. It shall also
incldde a brief memorandum setting forth the issues and explaining the
dgtision on each issue.

9 MCAR § 2.319 Rehearing. When a compensation judge has issued his or her
findings, conclusions and decision, the judge’s jurisdiction over the case shall
end, except for taxation of disbursements or awarding of attorney’s fees,
unless the matter is referred to the compensation judge by the Court of Ap-
peals and the chief hearing examiner for supplemental findings, taking of
additional testimony, rehearing, or other action; provided that compensation
judges may correct clerical or mathematical errors in decisions at any time

prior to appeal @J’é?5f

0 Settlements.

MCAK§ 2.

A. Stipulations. Rtipulations for settlement are allowed pursuant to Minn.
Stat. §§ 176.081, shbd. 7a and 176.521 and shall conform to those sections
and to the requiremend of this rule.

B. Filing. All stipulatizns for settlement shall be filed within 30 days of
the date the settlement was\gegotiated.

C. Approval. Stipulations {Qr settlement reached and agreed upon subse-
quent to the referral of the cas) to the chief hearing examiner shall be filed
with and, except in cases where al] parties are represented by attorneys or for
those filed pursuant to Minn. Stat\§ 176.081, subd. 7a, subject to approval
by the compensation judge assigned ¥ hear the case or a calendar judge if the
matter has not yet been assigned.
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costs. It shall be filed with the chief hearing examiner who shall ipfmediately
send the settlement and the file to the commissioner for entry ¢f the agreed

176.521, the award required by 9 MCAR § 2.320 G. shall fe immediately
signed by the compensation judge, served on all parties, afd filed with the
commissioner. ’

D. Contents. Stipulations for settlement shall contaif the following infor-
mation:

1. A brief statement of all of the admitted magerial facts;

2. A detailed statement of the matters in djSpute, setting forth the con-
tentions of the parties, supported by all medicg] reports or other documents
in the possession of each party pertaining to egCh issue;

3. The weekly wage and compensatiofi rate of the petitioner;

4. An itemization of the sums, if ghy, previously paid by the employer
and insurer;

5. A statement that all medicgl or treatment expenses have been paid
by the employer and insurer, or af itemization of the expenses which have
not been paid by the employer #nd insurer, indicating which payments, if
any, have been made by the emyployee. The stipulation shall specifically state
whether any third party has pafd any of the expenses and, if payments have
been made, shall include the siame and address of the third party together
with any identifying claim or/policy number;

6. The number of peeks and rate of compensation and, in cases of
permanent partial disabiljfy, the percentage loss or loss of use upon which the
compromise agreement j§ based;

7. Where appligable, the amount payable by the employer and insurer
to the workers’ compensation division for the benefit of the special compen-
sation fund;

8. Where applicable, a statement that the employee has been fully ad-
vised of the ppovisions of Minn. Stat. §§ 176.132 and 176.645, and the
effect of the sgttlement upon any future claims for supplementary benefits or
adjustment of benefits;

9. Where applicable, a statement that the petitioner is claiming or waiv-
ing his or/her right to make application for an award of attorney’s fees against
the empfoyer or insurer pursuant to Minn. Stat. §§ 176.081, subd. 7 or 8,
176.138 or 176.191.

Attorney’s fees detailed. Stipulations for settlement of cases in which
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the petXioner have engaged the services of an attorney shall be accompanied
ent of the amount of attorney’s fees requested and an itemization
incurred, specifying who will be responsible for payment of each
11 provide sufficient information to show the reasonableness of
the requested\fees and costs in accordance with Minn. Stat. § 176.081. If no
fees are requesded, the stipulation shall so state.

F. Medical repNrts. Stipulations for settlement shall be accompanied by
copies of all medic)] reports in the possession of the parties which have not
previously been filed)

G. Award. The partigs involved in the settlement shall submit an award on
stipulation prepared foN signature by the applicable judge and sufficient
copies thereof for all partiks to be served if the settlement is approved.

H. Copy to client. The Ntorney representing the petitioner shall furnish
a copy of the stipulation folsettlement to his or her client at the time the
client signs the stipulation.

I. Signatures. Stipulations fok settlement shall be signed by all parties as
required by Minn. Stat. § 176.521)

J. Payment. The employer and iNsurer shall make payments pursuant to
an award on stipulation within 14 da¥s from the date the award on stipula-
tion is filed with the commissioner.

9 MCAR § 2.321 Attorney fees.

A. Notice of representation. Whenever an employer or insurer receives
notice that an attorney is representing a petitioner, 25 percent of the com-
pensation, not including medical expense, shall be withheld pending an order
determining the reasonable value of any claim for legal services or disburse-
ments pursuant to Minn. Stat. § 176.081. Written notice that the compensa-
tion is being withheld shall immediately be mailed to the petitioner, the attor-
ney and the division at its Saint Paul office.

B. Filing of certain documents as application. In applicable cases, the filing
of a claim petition or an objection to discontinuance of compensation shall
constitute an application for the award of attorney fees against the employer
and insurer pursuant to Minn. Stat. § 176.081, subd. 7.

C. Application. Application for determination and approval of any claim
for legal services or disbursements may be filed by the employer or insurer,
the petitioner or the attorney. Unless ordered otherwise by a compensation
judge, an application for attorney fees shall be by written petition. Any appli-
cation shall disclose the amount of compensation withheld, the total fees or
disbursements previously paid to said attorney or his associates and, if filed
by the attorney for the petitioner, the amount of any retainer fee paid. Appli-
cations filed by attorneys shall contain sufficient information to show the
reasonableness of the requested fees in accordance with Minn. Stat. §
176.081, subd. 5.
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A separate application is not necessary if filed as part of a stipulation for set-
tlement.

D. Filing. Applications under this rule shall be filed with the compensation
judge assigned to hear the case or a calendar judge if no assignment has been
made.

E. Settlements. In cases where an offer of settlement has been made, in
writing, pursuant to the provisions of Minn. Stat. § 176.081, subd. 7a, and
the offer has not been accepted, upon receipt of the compensation judge’s
decision, the following procedure shall be followed:

1. The party seeking to impose the sanctions imposed by Minn. Stat. §
176.081, subd. 7a, shall file proof of the offer with the chief hearing exam-
iner within ten calendar days of the date of the compensation judge’s de-
cision. The filing shall include an order prepared for signature by the chief
hearing examiner which would amend the compensation judge’s decision.

2. When filing the material requested above, copies shall be served on
all other parties at the same time.

3. Any party objecting to the entry of the order shall, within five
calendar days of receipt of the proposed order, serve and file an objection,
which may be in the form of a letter, stating in detail the reasons why the
order should not be signed. A response to the objection, if any, must be filed
within five calendar days of the objection.

: 4. If no objection is received, the chief hearing examiner shall sign,
serve and file the order within ten calendar days of its filing. If objection has
been received, it shall be determined by the chief hearing examiner within ten
calendar days after the filing of the objection. Parties shall not have the right
to a hearing on the objection. The chief hearing examiner’s determination
shall be in writing and is appealable to the Workers’ Compensation Court of
Appeals.

9 MCAR § 2.322 Taxation of costs and disbursements.

A. Informal request. Prior to submitting a formal request for payment or
reimbursement of costs and disbursements, an informal request should be
made by the taxing party. If agreement cannot be reached on all items, the
taxing party may then proceed as delineated herein, including in the formal
request an indication of those costs agreed upon.

B. Service of formal request. Service of the request for taxation of costs
and disbursements shall be made upon the other parties, or their attorneys,
by the taxing party.

C. Service of objection. An opposing party has five working days from the

date of service upon him in which to serve and file a formal objection to taxa-
tion or allowance, with admission or proof of service upon the other parties.
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D. Hearing. If requested, a time for hearing before the compensation judge
who heard the case shall be fixed. A notice thereof shall be given to the
parties by the compensation judge.

9 MCAR § 2.323 Second injury law. If a dispute arises following the notice
of intention to claim reimbursement under Minn. Stat. § 176.131, subd. 6,
and the commissioner refers the matter to the chief hearing examiner it shall
be assigned to a compensation judge for hearing which hearing shall be con-
ducted as provided by Minn. Stat, § 176.411, with right of appeal.

9 MCAR § 2.324 Other hearings. Pursuant to the provisions of Minn. Stat. §
15.052, subd. 3, all hearings not discussed herein but required to be con-
ducted by a compensation judge of the office of administrative hearings shall
be conducted in substantial compliance with these rules provided, however,
that in any dispute wherein an immediate hearing is necessary in order to
carry out the purpose and intent of the Minnesota workers’ compensation
law, the notice of hearing shall be given not less than five working days prior
to the hearing date. The chief hearing examiner shall provide expedited
assignment of compensation judges to these hearings and shall assign compen-
sation judges to the hearings in a manner which will allow the compensation
judge’s decision to be issued immediately upon conclusion of the hearing or
as soon thereafter as may be reasonable and practical.

9 MCAR § 2.325 Permanent partial disability panel.

A. Notification to administrator. Upon receipt of a file from the commis-
sioner, if the chief hearing examiner, or a calendar or compensation judge if
the case has been assigned to them, determines from a review of the file that
permanent partial disability is a significant issue to be determined in the case,
the chief hearing examiner shall immediately notify the administrator of the
workers’ compensation court of appeals if the petitioner resides in a county
selected by the court of appeals pursuant to the provisions of Minn. Stat. §
176.152, subd. 7.

B. Questions to pane]. When the administrator of the workers’ compensa-
tion court of appeals notifies the chief hearing examiner of the names and
addresses of the members of the permanent partial disability panel, the com-
pensation judge, or the chief hearing examiner in cases in which a compensa-
tion judge has not yet been assigned, shall submit written questions to the
panel. A copy of the questions shall be served on all parties at the same time.

C. Hearing. When the chief hearing examiner or compensation judge re-
ceives the report of the panel, the case shall be set for a regular hearing as
soon as practicable.

D. Disputes relating to payment of panel members. Disputes relating to the
payment of the fees of panel members arising pursuant to the provisions of
Minn. Stat. § 176.152, subd. 6, shall be brought to the attention of the com-
pensation judge assigned to hear the case no later than 20 days prior to the
date of the hearing. The parties disputing the fee shall notify the compensa-
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tion judge, in writing, of the intent to dispute the fee, stating therein the
specific facts relied upon in disputing the fee. A copy of this notification shall
be served on all other parties and the members of the panel at the same time
as it is filed with the compensation judge. At the hearing, the dispute shall be
determined as other issues in the case.

9 MCAR § 2.326 Exhibits: removal and return.

A. Requests for removal. All requests for permission to remove any exhibit
or document from the official file must be made to the compensation judge
to whom the file has been assigned or to the supervisor of the docket section
of the office.

B. Return without consent or notice. Upon the expiration of the time in
which to appeal, all exhibits or other documentary evidence may be returned
to their source of origin without the consent of the parties or notice thereto.
A copy of the letter of transmittal of the exhibits or documents shall remain
in the file as part of the record of the case.

C. Request for return. Upon expiration of the time in which to appeal,
exhibits or other documentary evidence shall be returned to their source
upon the request of the party producing the exhibit or evidence at the hear-
ing or the party which introduced the evidence into the record. A request for
return of exhibits or documents shall be made in writing to the compensation
judge, shall contain the title and appropriate identification number of the
case in which they were entered into evidence, and shall identify the exhibits
or documents requested. A telephone number of the person making the re-
quest shall be included with the request.
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PROCEDURES FOR HEARINGS RELATING TO
POWER PLANT SITING OR HIGH VOLTAGE
TRANSMISSION LINE ROUTING

§ 2.401 Scope and purpose. The procedures contained herein shall govern the
conduct of all hearings conducted for the Environmental Quality Board in-
volving the siting of large electric power generating plants, the routing of high
voltage transmission lines and to .the route exemption process contained in
Minn, Stat. § 116C.57, subd. 5, provided, however, that the procedures for
hearing concerning the revocation or suspension of a site certificate or con--
struction permit shall be those contained in Minn. Rule HE Chapter Two, as
are the hearings conducted pursuant to Minn. Stat. § 116C.57, subd. 3, re-
lating to the determination of emergencies (see 9 MCAR § 2.416).

§ 2.402 Definitions.
A. Board. Board means the Environmental Quality Board.

B. Intervenor. Intervenor means any person granted permission to inter-
vene in any proceeding pursuant to these rules.

~ C. Party. Party means the applicant, persons proposing routes or sites
which the Board orders to be considered pursuant to Minn, Stat. ch. 116C
and rules adopted thereunder, and persons granted permission to intervene
pursuant to 9 MCAR § 2.408. State agencies or participating department
staff, citizen committees appointed by the Board, shall intervene if they are
to formally advocate one route or site in preference to another. Notice is
given that, pursuant to Minn. Stat. § 15.0421, only parties who could be ad-
versely affected by the Report of the Hearing Examiner can be legally assured
of the opportunity to present argument to the Board prior to its decision.

D. Person. Person means an individual, partnership, joint venture, private
or public corporation, association or society, firm, public service company,
cooperative, political subdivision, municipal corporation, governmental unit
or agency, public utility district, or any other entity, public or private, how-
ever organized.

E. Proceeding/proceedings. As used herein, these terms mean all events
including prehearings, hearings, orders and reports issued necessary to the
completion of this hearing process on any application by a utility for the
siting of a power plant, the routing of a transmission line, or exemptions.

F. Service; serve. Unless otherwise provided by law, service or serve means
service by First Class United States mail, postage prepaid, and addressed to
the person to be served at his last known address. An affidavit of service shall
be made by the person making such service. Service by mail is complete upon
the placing of the item to be served in the mail. Service may also be made
personally.
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§ 2.403 Hearing examiners.

A. Request for assignment. When the Board desires to order a hearing
under this Chapter, it shall first file with the Chief Hearing Examiner a re-
quest for assignment of a Hearing Examiner, together with a draft of the
notice of hearing proposed to be published and served.

B. Assignment. Within ten days of receipt of a request pursuant to 9
MCAR § 2.403 A, the Chief Hearing Examiner shall assign a Hearing Ex-
aminer to hear the case, and the Hearing Examiner shall advise the Board as
to the location at which and time during which a hearing should be held so as
to allow for participation by all affected persons.

C. Duties. Consistent with law, the Hearing Examiner shall perform the
following duties:

1. Grant or deny motions for discovery or for the taking of deposi-
tions.

2. Receive and act upon requests for subpoenas.

3. Hear and rule on motions.

4. Preside at the hearing.

5. Administer oaths and affirmations.

6. Grant or deny continuances.

7. Examine witnesses where he deems it necessary.

8. Prepare finds of fact, conclusions and recommendations.

9. Make preliminary, interlocutory or other orders as he deems appro-
priate.

10. Do all things necessary and proper to the performance of the fore-
going,

§ 2.404 Commencement.

A. Notice of hearing. Proceedings under this chapter are commenced by
the Board issuing a Notice of Hearing pursuant to the requirements of Minn.
Stat. ch. 116C. The Notice of Hearing shall contain, but not be limited to, the
following:

1. The date, time and place for each hearing.

2. Name and address and telephone number of the Hearing Examiner.
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3. A citation to the Board’s statutory authority to hold the hearing and
to take the action proposed. :

4. A description of the proposed project together with a citation to the
relevant statutes or rules.

5. Notification that all persons may be represented by legal counsel,
but that such representation is not required.

6. A citation to these rules and to any applicable procedural rules of
the Board and where they may be obtained.

7. The name, address, phone number and function of the Public Ad-
visor designated by the Board pursuant to Minn. Stat. § 116C.59, subd. 3.

8. The name, address and telephone number of the appropriate mem-
ber of the Power Plant Siting Staff who will be representing the Board and
the name, address and telephone number of the member of the Attorney
General’s staff who may be contacted for advice on matters dealing with
Board procedures.

9. A statement advising all persons of the right to intervene, the pro-
cedures which must be complied with, and a summary description of the
rights and responsibilities intervening parties have as opposed to other persons
wishing to participate.

10. The date, time and place of any prehearing conference.

11. The place where all interested persons may review all materials in-
cluding all prefiled testimony, and the date when such will be available.

12. A listing of the existing parties giving the name and address of the
person designated to receive all notices.

13. A statement of the commencement times and places of the public
hearings where cross-examination by parties will occur, where questioning
by interested persons will occur, and where direct testimony or comments
from the public will occur,

14. A statement indicating that hearings may be recessed and reset by
the Hearing Examiner pursuant to 9 MCAR § 2.413.

15. A listing of witnesses exempted from appearing throughout the hear-
ing process pursuant to 9 MCAR § 2.413 B., and a listing of the dates and
places such witnesses will be in attendance.

B. Subsequent notices. The Hearing Examiner may order subsequent no-
tices to be issued by the Board as he deems appropriate containing correc-
tions of earlier notices and additional information available after issuance of
easlier notices. Such subsequent notices shall be disseminated in the same
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manner as the original notice, unless the Hearing Examiner, for good cause
shown, orders some other method of dissemination.

C. Defects in the notices shall not invalidate the proceedings, provided a
bona fide attempt to comply with this rule has been made.

§ 2.405 Right to counsel. All persons may be represented by legal counsel, or
by a person of their choice, or they may represent themselves.

§ 2.406 Time.

A. Computation of time. In computing any period of time prescribed by
these rules or the procedural rules of the Board, the day of the last act, event,
or default from which the designated period of time begins to run shall not
be included. The last calendar day of the period so computed shall be in-
cluded, unless it is a Saturday, Sunday or legal holiday, in which event the
next working day shall be deemed the last day of the period.

B. Additional time after service by mail. Whenever a person has the right
or is required to do some act or take some action within a prescribed period
after the service of a notice or other paper upon him, or whenever such serv-
ice is required to be made within a prescribed period before a specified event,
and the notice or paper is served by mail, three days shall be added to the pre-
scribed period.

§ 2.407 Public participation. At all hearings conducted pursuant to this chap-
ter, all persons will be allowed and encouraged to participate without the
necessity of intervening as parties. Such participation shall include, but not be
limited to:

A. Offering direct testimony with or without benefit of oath or affirma-
tion and without the necessity of prefiling as required by 9 MCAR § 2.413 L.

B. Offering direct testimony or other material in written form at or fol-
lowing the hearing. However, testimony which is offered without benefit of
oath or affirmation, or written testimony which is not subject to cross-exami-
nation, shall be given such weight as the Hearing Examiner deems appropri-

ate.

C. Questioning all persons testifying. Any person who wishes to cross-
examine a witness but who does not want to ask questions orally, may submit
questions in writing to the Hearing Examiner, who will then ask the questions
of the witness. Questions may be submitted before or during the hearings.

§ 2.408 Intervention.
A. Petition. Any person desiring to intervene in the hearings as a party
shall submit a timely petition to intervene to the Hearing Examiner and shall

serve the petition upon all existing parties. Timeliness will be determined by
the Hearing Examiner in each case based on circumstances at the time of
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filing. The petition shall show how the petitioner’s legal rights, duties or privi-
leges may be determined or affected by the proceedings, how his rights,
duties and privileges are not otherwise represented, and shall set forth the
grounds and purposes for which intervention is sought and shall indicate peti-
tioner’s statutory or legal right to intervene, if one should exist. The Hearing
Examiner, with the consent of all parties, may waive the requirement that the
petition be in writing.

B. Objection. Any party may object to the petition for intervention by
filing a Notice of Objection with the Hearing Examiner within seven days of
service of the petition. The Notice shall state the party’s reasons for objecting
and shall be served upon all parties and the person petitioning to intervene.

C. Order. The Hearing Examiner shall allow intervention upon a proper
showing pursuant to 9 MCAR § 2.408 A. unless the Hearing Examiner finds
that the petitioner’s interest is adequately represented by one or more parties
participating in the case. In the event the Hearing Examiner finds that one or

_more petitions are similar, he may order the petitions to be consolidated as
one, allowing all such petitioners intervention but only as one party.

D. Responsibilities of intervenors. Once a petition to intervene has been
granted, an intervenor shall have all of the rights and responsibilities of a
party.

§ 2.409 Disqualification. The Hearing Examiner shall withdraw from partici-
pating in the proceedings at any time if he deems himself disqualified for any
reason. Upon the filing in good faith by a person of an affidavit of prejudice,
the Chief Hearing Examiner shall determine the matter as a part of the record
provided the affidavit shall be filed no later than five days prior to the date
set for the first hearing date.

§ 2.410 Prehearing conference.

A. Purpose. The purpose of the prehearing conference is to simplify the
issues to be determined, to obtain stipulations to foundation for testimony or
exhibits, to discuss schedules for hearings and other procedural events, and to
resolve other matters that may be necessary or appropriate. Potential inter-
venors, and other interested persons, may attend the prehearing conference.

B. Procedure. Upon the request of any party or upon his own motion, the
Hearing Examiner may, in his discretion, hold a prehearing conference which
shall be held at a time, date and place to be determined by the Hearing Ex-
aminer to best maximize the ability of all interested persons to attend. Notice
of any prehearing conference shall be-given in the Notice of Hearing, if pos-
sible. Otherwise, notice shall be given pursuant to 9 MCAR § 2.404 B. The
Hearing Examiner may require the parties to file a prehearing statement prior
to the prehearing conference which shall contain such items as the Hearing
Examiner deems necessary to promote a useful prehearing conference. A pre-
hearing conference shall be an informal proceeding conducted expeditiously
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by the Hearing Examiner. Agreements on the simplification of issues, amend-
ments, stipulations, or other matters may be entered on the record or may be
made the subject of an order by the Hearing Examiner.

§ 2.411 Depositions to preserve testimony. Upon the request of any person,
the Hearing Examiner may order that the testimony of any witness be taken
by deposition to preserve his testimony in the manner prescribed by law for
depositions in civil actions. The request shall indicate the relevance of the
testimony and shall make a showing that the witness will be unable or cannot
be compelled to attend the hearing or show other good cause.

§ 2.412 Subpoenas. Requests for subpoenas for the attendance of witnesses
or the production of documents shall be made in writing to the Hearing Ex-
aminer and shall contain a brief statement demonstrating the potential rele-
vance of the testimony or evidence sought and shall identify any documents
sought with specificity. The Hearing Examiner will grant the request for sub-
poenas only upon a finding of such relevance.

A. Service of subpoenas.

1. A subpoena shall be served in the manner provided by the Rules of
Civil Procedure for the District Courts of the State of Minnesota unless other-
wise provided by law, ‘

2. The cost of service, fees, and expenses of any witness subpoenaed
shall be paid by the person at whose request the witness appears.

3. The person serving the subpoena shall make proof of service by filing
~ the subpoena with the Hearing Examiner, together with his affidavit of serv-
ice.

B. Motion to qﬁash. Upon motion made promptly, and in any event at or
before the time specified in the subpoena for compliance therewith, the Hear-

ing Examiner may quash or modify the subpoena if he finds that it is unrea-
sonable or oppressive.

§ 2.413 Hearings.
A. Hearing procedures.

1. Conduct of the proceedings. The proceedings shall be conducted
substantially in the following manner:

a. After opening the hearing, the Hearing Examiner shall indicate
the procedural rules for the hearing including, but not limited to, the follow-
ing:

(1) All persons may present evidence and argument with respect
to the issues and cross-examine witnesses. .
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(2) All persons may be represented by legal counsel, but such
representation is not required.

(3) The rules of evidence as set forth in 9 MCAR § 2.413 E.

b. Cross-examination shall be conducted in a sequence determined
by the Hearing Examiner.

c. The record of the hearing shall be closed at a date to be set by the
Hearing Examiner. Such date will correspond to a specific number of calendar
days beyond the close of the last hearing date, computed pursuant to 9
MCAR § 2.406 A. Written comment will be accepted if postmarked no later
than the date set by the Hearing Examiner. However, the record shall remain
open beyond that date for the sole purpose of receiving the final Environ-
mental Impact Statement.

2. Sequence of the proceedings.

a. All hearings shall recess at 11:00 p.m. unless the Hearing Examin-
er determines that the public interest will best be served in any given hearing
by continuing the hearing beyond 11:00 p.m. The Hearing Examiner may, in
his discretion, order a time and place for a continuance of that hearing.

b. The hearing may be scheduled in two stages. The first stage shall
be for the purpose of introducing into evidence all of the prefiled direct testi-
mony of the parties, and the cross-examination of each witness by all other
parties. The subsequent stage shall be for the purpose of allowing all other in-
terested persons to present their direct testimony and to question witnesses
that offered testimony- during the first stage of the hearing process.

c. Nothing contained herein shall be interpreted so as to prevent the
public from being present during the first stage of the proceedings or to ques-
tion witnesses at an appropriate time during the first stage of the proceedings,
should time allow. The Hearing Examiner may give priority to those members
of the public desiring to ask questions which would enable them to better
prepare for cross-examination during subsequent stages. It is the intended
purpose of the two-stage process to establish specific hearing dates for the
primary purpose of public participation in order to avoid inconveniencing the
general public by requiring them to wait until late at each hearing before hav-
ing opportunity to offer direct testimony and ask questions. However, at the
discretion of the Hearing Examiner, the applicant and other parties may pre-
sent a brief summary of the prefiled direct testimony at the beginning of each
session.

d. Nothing contained herein shall be interpreted so as to prevent the
Hearing Examiner from establishing additional hearing dates on Motion or at
his discretion.

3. Representation of state agencies. Any state agency which partici-
pates in the proceedings as a party may only participate through its desig-
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nated representative or counsel. Exceptions to this rule may be allowed at the
discretion of the Hearing Ex_aminer for good cause shown.

B. Availability of witnesses. All witnesses who offer prefiled direct testi-
mony in compliance with 9 MCAR § 2.413 L, shall be available for question-
ing by interested persons at each hearing date and place. In the event a wit-
ness cannot be available throughout the hearing process, the party on whose
behalf the witness testified shall request an exemption from this rule of the
Hearing Examiner prior to the publication of the Notice of Hearing. The
request shall state the reasons why the witness cannot be present at each hear-
ing, and the date, or dates, on which the witness can be available. For good
cause shown, the Hearing Examiner shall grant the exemption and shall im-
mediately notify the Board. The Board shall then include in the Notice of
Hearing a statement indicating the name of the witness, the nature of his
testimony, and the dates and places where the witness will be available for
questioning by all parties and persons. The party requesting the exemption
shall do so in writing and shall serve a copy of the request on all other parties.
Any party may object to the exemption by filing his written objection with
the Hearing Examiner and serving a copy on all parties within five working
days of the date of the request. In the event an objection is made, the Hearing
Examiner shall immediately notify all parties of the date, time and place
where he will hear arguments on the request, subsequent to which he shall .
issue an order granting or denying the request for exemption. The Hearing
Examiner may also grant exemptions, at any time, upon a showing of need
due to unforeseeable circumstances. The same notice and objection procedure
may be followed if circumstances permit, or the Hearing Examiner may
utilize any other procedure if he deems it more appropriate. A subsequent
Notice of Hearing shall issue reflecting any such exemption granted by the
Hearing Examiner.

In the event a witness has prefiled testimony and fails to present himself for
questioning, such prefiled testimony shall be given such weight as the Hearing
Examiner deems appropriate.

C. Rights of persons. All persons shall have the right to present evidence,
rebuttal testimony and argument with respect to the issues and to cross-ex-
amine witnesses.

D. Witnesses. Any person may be a witness or present witnesses on his be-
half at the hearings. Direct testimony shall be admitted as allowed by 9
MCAR § 2.407.

E. Rules of evidence.

1. General rules. The Hearing Examiner may admit all evidence which
possesses probative value, including hearsay, if it is the type of evidence on
which prudent persons are accustomed to rely in the conduct of their serious
affairs. The Hearing Examiner shall give effect to the rules of privilege recog-
nized by law. Evidence which is incompetent, irrelevant, immaterial or un-
duly repetitious may be excluded.
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2. Evidence must be offered to be considered. All evidence to be con-
sidered in the case, including all records and documents (except tax returns
and tax reports) in the possession of the Board or a true and accurate photo-
copy thereof, shall be offered and made a part of the record in the case. No
other factual information or evidence (except tax returns and tax reports)
shall be considered in the determination of the case.

3. Documentary evidence. Documentary evidence in the form of copies
or excerpts may be received or incorporated by reference in the discretion of
the Hearing Examiner.

4. Notice of facts. The Hearing Examiner may take notice of judicially
cognizable facts but shall do so on the record and with the opportunity for
any person to rebut.

5. The burden of proof. Any route or site proposer must prove the
facts at issue by a preponderance of the evidence, unless the substantive law
provides a different burden.

6. Weight of testimony, Oral testimony received without benefit of
oath or affirmation and written submissions that are not subject to cross-
examination shall be given such weight as the Hearing Examiner deems appro-
priate.

F. The record.

1. Preparation of record. Pursuant to Minn. Stat. § 15.0418, the Of-
fice of Hearing Examiners, upon certification of the official record of the case
by the Board to it, shall prepare and maintain the official record in each pro-
ceeding.

2. Contents of the record. The record in a hearing shall contain:

a. All pleadings, motions and orders;
b. Evidence received or considered;

c. Offers of proof, objections and rulings thereon;

d. The Hearing Examiner’s findings of fact, conclusions and recom-
mendations;

e. All memoranda or data submitted by any person and considered
by the Hearing Examiner in connection with the case.

f. The transcript of each hearing, if any.
3. The transcript.

a. Reporter. Unless the Chief Hearing Examiner determines that the
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use of a court reporter is more appropriate, an audio-magnetic recording de-
vice shall be used to keep a record at any hearing which takes place under this
chapter.

b. Transcription. The verbatim record shall be transcribed if re-
quested by a person or in the discretion of the Chief Hearing Examiner. If a
transcription is made, the Chief Hearing Examiner may require the requesting
person and other persons who request copies of the transcript from him to
pay a reasonable charge therefor. The charge shall be set by the Chief Hearing
Examiner, and all monies received for transcripts shiall be payable to the State
Treasurer and shall be deposites in the State Office of Hearing Examiners ac-
count in the State Treasury.

4, Environmental documents. Any draft Environmental Impact State-
ment (in the case of routes) or any draft Environmental Report (in the case
of sites) required to be prepared by rules of the Board shall be entered into
the record at a point during the hearing process which will allow all persons
an opportunity to review and comment on the material. In addition, all com-
ments and responses to comments which the Board desires to consider shall
be entered into the record promptly after they are received.

G. Continuances. During a hearing, if it appears in the interest of justice
that further testimony should be received, the Hearing Examiner, in his dis-
cretion, may continue the hearing to a future date and such oral notice on the
record may be sufficient.

H. Motions. No motions shall be made directly to or be decided by the
Board subsequent to the appointment of a2 Hearing Examiner and prior to the
completion and filing of the Hearing Examiner’s report unless the motion is
certified to the Board by the Hearing Examiner. Uncertified motions shall be
made to the Hearing Examiner and considered by the Board in its considera-
tion of the record as a whole subsequent to the filing of the Hearing Examin-

er’s report.

I. Prefiled testimony. All direct testimony to be offered by any party pro-
posing a route or site shall be prepared in advance in question and answer
form and shall be filed 14 days prior to the first hearing date in the following
manner:

1. The original and one copy with the Hearing Examiner;
2. One copy with the Board;
3. One copy with each party; and

4. One copy at a place in each county where a hearing is to be held pur-
suant to statute at a location designated by the Board for public review.

Said testimony will be part of the record in each proceeding as if read, but all
of the witnesses shall be available for cross-examination and questioning at
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each and every hearing subject to the provisions of 9 MCAR § 2.413 B. Ob-
jections to such direct testimony may be made by any person, any time dur-
ing the hearings conducted pursuant to this chapter. Five copies of the pre-
filed testimony of each witness shall be made available for the review by the
public at each hearing.

At the hearing, the party presenting the testimony may, if it deems appropri-
ate, briefly summarize the prefiled testimony prior to start of cross-examina-
tion.

Nothing contained herein shall be deemed to foreclose any party from pre-
senting rebuttal testimony or from presenting testimony in response to rea-
sonably unforeseen areas, both without the necessity of prefiling.

J. Disruption of hearing.

1. Cameras. Television, newsreel, motion picture, still or other cameras
shall be operated in a manner as not to disrupt the hearing. The Hearing Ex-
aminer may limit operation if disruption occurs.

2. Other conduct. Pursuant to and in accordance with the provisions of
Minn, Stat. § 624.72, no person shall interfere with the free, proper and law-
ful access to or egress from the hearing room. No person shall interfere with
the conduct of, disrupt or threaten interference with or disruption of the
hearing. In the event of such interference or disruption or threat thereof, the
Hearing Examiner shall read this rule to those persons causing such inter-
ference or disruption and thereafter proceed as he deems appropriate.

§ 2.414 The decision.
A. Basis for determination.

1. The record. No factual information or evidence, except tax returns
and tax reports, which is not a part of the record shall be considered by the
Hearing Examiner or the Board in the determination of a hearing.

2. Administrative notice. The Hearing Examiner or the Board may take
administrative notice of general, technical or scientific facts within their
specialized knowledge in conformance with the requirements of Minn. Stat.
§ 15.0419, subd, 4.

B. Hearing Examiner’s report. Following the close of the record and the
completion of the transcript, the Hearing Examiner shall make his report pur-
suant to Minn. Stat. § 15.052, subd. 3, and, upon completion, a copy of said
report shall be served upon all parties by First Class mail. A copy of the re-
port shall also be filed at places designated for public review pursuant to 9
MCAR § 2.413 1 4. '

C. Board decision. Following receipt of the Hearing Examiner’s report, the
Board shall proceed to make its final decision in accordance with Minn. Stat.
ch. 15 and ch. 116C.
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§ 2.415 Rehearing. A rehearing pursuant to Board order shall be commenced
in the same manner as set forth for commencement of proceeding in 9 MCAR
§ 2.404. The rehearing shall be conducted in the same manner prescribed for
a hearing. i

§ 2.416 Emergency procedures. Any hearings held pursuant to section
116C.57, subd. 3, to determine if an emergency exists shall be governed by
the contested case procedures contained in Chapter Two of the Rules of the
Office of Hearing Examiners. If the Board finds that an emergency does exist,
then any hearings on the designation of a site or route shall be governed by
the rules contained.in this chapter (Chapter 4), provided, however, that the
Hearing Examiner, in his discretion, may modify any time limits contained
herein if he finds that such modification is needed to expedite the hearings.

§ 2.417 Severability. If any provision of these rules is held invalid, such in-
validity shall not affect any other provisions of the rules which can be given
effect without the invalid provision, and to this end, the provisions of these
rules are declared to be severable.
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o
E;b Chapter Five: Rules Governing Hearings Based on
Ss : the Revenue Recapture Act
9 MCAR S 2.501 Scope and waiver of these rules.

A. Scope. These rules govern hearings between state
agencies and taxpayers based on the Revenue Recapture Act, (Laws
of Minnesota 1980, chapter 607, article XII, to be codified as
Minnesota Statutes, sections 270A.01 to 270A.12 (1980)). 1In
addition, these rules may be used for any other hearings
conducted by the State Office of Administrative Hearings if all
parties to a particular hearing agree to use them. In the event
that these rules are used for a proceeding other than one
arising under the Revenue Recapture Act, the parties shall agree

\ upon appropriate substitutions for terms in the rules which are
| peculiar to the Revenue Recapture Act (example: claimant agency,
debtor, etc.).

B. Waiver and modification. Upon request of all parties,
the hearing examiner shall waive or modify any of these rules
provided that such waiver or modification does not conflict with
any provision of Minnesota Statutes, sections 15.0418 to
15.0426, section 15.052, or sections 270A.01 to 270A.12.

/ 9 MCAR S 2.502 Definitions.

\\/ A. Agency, claimant agency: Agency or claimant agency means
the state or public agency asserting a claim to a tax refund.

B. Debtor: Debtor means a natural person whose tax refund
is the subject of a claim by the claimant agency.

C. Party: Party means the claimant agency, the debtor, and
any other persons granted permission to intervene pursuant to 9
MCAR S 2.506 of these rules.

D. Service, serve: Service or serve may be accomplished by
either:

1. Delivering a document to an individual in person or by
leaving a document at his/her home with some person of suitable
age and discretion who resides in the same house. If a person
is confined to a federal or state institution, a copy of the
document must also be served upon the chief executive officer of
the institution; or,

2. Mailing the document to the person by first class
United States mail. Postage shall be prepaid. Mail to a person
other than a state agency shall be addressed to the last known
address of the person. Agencies of the state of Minnesota may
also deposit the document with the Central Mailing Section,
Publications Division, Department of Administration, addressed
as above. .
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(;ég 9 MCAR S 2.503 Initiating a hearing.

A. Request for assignment. Any agency desiring to order a
hearing shall first contact the Chief Hearing Examiner or his
designee and request the assignment of an examiner. The request
shall include a proposed date, time and place for the hearing.
If requested by the Chief Hearing Examiner or his designee, the
agency shall file a copy of the Notice of Hearing proposed to be
issued.

B. Assignment. Within ten days of the receipt of a request,
the Chief Hearing Examiner or his designee shall assign an
examiner to hear the case. Unless the Chief Hearing Examiner or
his designee have already agreed with the agency, the examiner
shall advise the agency as to the location, date and time for
the hearing. In offering such advice, the examiner shall
consider the location of known parties, witnesses and other
participants so as to maximize convenience and minimize cost.
After reaching agreement with the Chief Hearing Examiner or his
designee or upon receiving advice from the examiner, the agency
shall issue the Notice of Hearing.

9 MCAR S 2.504 The notice of hearing.

A. The Notice of Hearing®™shall be served at least 20 days
before the hearing.

B. Content of notice. The Notice of Hearing shall be served
upon all parties. The notice shall be worded in clear,
nontechnical language and shall contain, at a minimum, the
following:

1. The time, date and place for the heariné.

2. The name, address and telephone number of the hearing
examiner.

3. A statement of the allegations or issues to be
determined at the hearing, together with a citation to any
relevant statutes and rules. If the debt arises from more than
one event or transaction, each event or transaction shall be
noted. .

4. A citation to the statutory authority to hold the
hearing and to take the action proposed.

5. A citation to these rules, and notification of how
copies may be obtained.

6. A brief description of the procedure to be followed at
the hearing.

7. The name, address and telephone number of the agency
representative to be contacted to discuss informal disposition
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of the dispute, along with an explanation of the types of
informal disposition which the agency might consider.

8. Notification that a party need not be represented by
an attorney but may choose to be represented by an attorney or
any other person of their choice.

9. A statement advising the parties to bring to the
hearing all documents, records, and witnesses they need to
present their position. In addition, a statement that subpoenas
may be available to compel the attendance of witnesses or the
production of documents and a reference to the rule relating to
subpoenas, 9 MCAR S 2.509.

10. A statement advising parties that failure to appear
at the hearing will result in the allegations of the notice
being taken as true, and a statement which explains the possible
results if the allegations are taken as true.

9 MCAR S 2.505 Default.

A. A default occurs when a party fails to appear at a
hearing.

B. 1If the claimant agency appears at a hearing but the
debtor does not, the allegations in the notice of hearing shall
be taken as true and deemed proved without further evidence. If
the debtor appears at a hearing, but the claimant agency fails
to appear, the examiner shall recommend that the hearing be
dismissed with prejudice. If neither the claimant party nor the
debtor appear at a hearing, the examiner shall recommend that
the case be dismissed with prejudice.

9 MCAR S 2.50qgl;§gitional parties -- intervention.

A. Petition. Any person not named in the notice of hearing
who desires to participate as a party shall submit a written
petition to intervene to the examiner and shall serve a copy of
the petition upon all existing parties and the agency. The
petition shall show (1) how the petitioner's legal rights,
duties, or privileges may be determined or affected by the
proceeding, (2) shall set forth the grounds and purposes for
which intervention is sought, and (3) shall indicate
petitioner's statutory right to intervene if one should exist.

B. Objection. Any party may object to the petition for
intervention by filing a written notice of objection with the
examiner within seven days of service of the petition if there
is sufficient time before the hearing. The notice shall state
the party's reasons for objection and a copy shall be served
upon all parties, the person petitioning to intervene and the
agency. If there is insufficient time before the hearing for
such written objection, the objection may be made orally at the
hearing.
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C. Order. The examiner shall allow intervention upon a
proper showing pursuant to paragraph A. above unless the
examiner finds that the petitioner's interest is adequately
represented by one or more other parties participating in the
case.

9 MCAR S 2.507 Prehearing procedures.

A. . Prehearing conference. Upon the reguest of any party or
upon his/her own motion, the examiner shall hold a prehearing
conference prior to the hearing, if the amount in controversy in
any case exceeds $1,000.

1. Purpose. The purpose of the prehearing conference is
to simplify the issues to be determined at the hearing; to
consider amendment of the agency's notice if necessary; to
obtain agreements in regard to uncontested facts or
admissibility of testimony or exhibits; to determine the
identity and number of proposed witnesses for each party; to
consider such other matters that may be necessary or advisable;
and, if possible, to reach a settlement without the necessity
for further hearing.

2. Procedure. A prehearing conference shall be an
informal proceeding conducted expeditiously by the examiner.
Agreements on the simplificafion of issues, uncontested facts,
admissibility of evidence, or other matters shall be either
entered on the record at the hearing or be made the subject of a
written order by the examiner.

B. Prehearing motions. If a party desires the examiner to
issue an order before the hearing or during a continuance in the
hearing, (other than a request for a continuance or a subpoena),
he/she shall make a reguest to the examiner in writing. The
request shall state, in detail, the need for the order and what
is being requested. A copy of the request shall be served upon
all known parties. If a party is opposed to the granting of a
motion, he should notify the examiner as soon as possible.
Orders on motions may be either oral or written but the examiner
shall notify all parties of record of the order.

9 MCAR S 2.508 Prehearing discovery. A party may demand that
any other party disclose the names and addresses of all
witnesses that the other party intends to have testify at the
hearing. The demand shall be in writing and shall be directed
to the party or his/her attorney. Responses to the demand shall
be served within ten days of receipt of the demand. Any
witnesses unknown at the time of the disclosure shall be
disclosed as soon as they become known. Any party unreasonably
failing, upon demand, to make such disclosure shall be
foreclosed from presenting any evidence at the hearing through
an undisclosed witness.

Copyright © 1982 by the Revisor of Statutes, State of Minnesota. All Rights Reserved.



%
Pl

-~ o
_ e e i s
<<

71 9 MCAR § 2.510.

70

/

v

9 MCAR S 2.509 Subpoenas.

A. Requests. A party desiring to compel the attendance of a
witness or the production of documents shall file with the
examiner a written request for a subpoena. The request shall
indicate:

1. The name and address of the person upon whom the
subpoena will be served;

2. A brief statement of the potential relevance of the
testimony or documents sought;

3. 1If the subpoena request is for the production of
documents, the documents sought should be identified with
specificity.

B. Service of Subpoenas. Subpoenas shall be served
personally in the manner provided in 9 MCAR S 2.502 D.1. They
shall not be served by mail. The witness fees applicable in the
district courts pursuant to Minnesota Statutes, section 357.22
shall apply and shall be paid to the potential witness at the
time of service. Such fees are $10 per day for each day of
attendance plus 12 cents per mile for travel going to and
returning from the place of attendance, to be estimated from the
witness' residence. -

C. Objection to a subpoena. Any person served with a
subpoena who has an objection to it may file an objection with
the examiner. The objection shall be filed promptly, and in any
event at or before the time specified in the subpoena for
compliance. The examiner shall cancel or modify the subpoena if
he/she finds that it is unreasonable or oppressive, taking into
account (1) the issues or amounts in controversy, (2) the costs
or other burdens of compliance when compared with the value of
the testimony or evidence sought for the presentation of a
party's case, and (3) whether or not there are alternative
methods of obtaining the desired testimony or evidence.
Modification may include requiring the party requesting the
subpoena to pay reasonable costs of producing documents, books,
papers or other tangible things.

9 MCAR $§ 2.510 Changes in date, time or place.

A. Requests. Any party who desires to change the date, time
or place from that announced in the notice of hearing shall
contact the other known parties, or their representatives, and
seek agreement regarding a new time, date or place. If the
parties can agree, and if the examiner's schedule allows, the
examiner shall approve the change.

B. Notice. If time permits, the agency shall send a written

notice to all parties and the examiner setting forth the new
time, date or place.
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C. Continuances during a hearing. If it appears in the
interest of justice that further evidence should be received,
the examiner shall continue the hearing to a future date. Oral
notice on the record shall be sufficient notice of the
additional date.

fb 9 MCAR S 2.511 Conduct of the hearing.

The hearing shall be conducted substantially in the following
manner:

A. The examiner shall open the hearing by reading the title
of the case, stating the amount claimed by the claimant agency
and briefly stating the facts as alleged in the notice of
hearing which give rise to the claim.

B. Any stipulations, settlement agreements or consent orders
entered into by any of the parties prior to the hearing shall be
entered into the record.

C. The claimant agency shall have the burden of proof and
shall begin the presentation of evidence. It shall be followed
by the other parties in a sequence determined by the examiner.

D.  Testimony may be given in narrative fashion by witnesses
rather than by question and dhswer format.

E. Cross-examination of witnesses shall be conducted in a
sequence and in a manner determined by the examiner to expedite
the hearing while ensuring a fair hearing. At the request of
the party whose witness is being cross-examined, the examiner
shall make such rulings as are necessary to prevent
argumentative, repetitive or irrelevant questioning and to
expedite the cross-examination to the extent consistent with the
disclosure of all relevant testimony and information.

e

F. Any party may be a witness or may present other persons
\ as witnesses at the hearing. All oral testimony at the hearing
{ shall be under oath or affirmation.
i

. G. A party may question an adverse party or any witness
*iidentified with an adverse party, by leading gquestions and
.Jcontradict and impeach him/her on material matters.

v

¥ H. When all parties and witnesses have been heard, the
fhearing shall be closed unless a continuance has been ordered
under 9 McaR s 2.510. -

! 9 ,MCAR S 2.512 Rights and obligations of parties.
,l
\\{ A. Be prepared. A party shall have all evidence to be
presented, both oral and written, available on the date set for

hearing. Regquests for subpoenas, depositions, or continuances
shall be made within a reasonable time after their need becomes
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evident to the requesting party.

B. Respond to orders from the examiner. If the examiner
orders that parties do an act, or not do an act, the parties
shall comply with the order. If a party objects to an order,
such objection shall be stated in advance of the order as part
of the record.

C. Right to receive copies. The examiner shall send copies
of all orders or decisions to all parties simultaneously. Any
party sending a letter, exhibit, brief, memorandum, or other
document to the examiner shall simultaneously send a copy to all
other parties, provided, however, that this requirement shall
not apply to requests for subpoenas. :

D. Right to counsel and communication with represented
party. A party need not be represented by an attorney. He/she
may represent himself/herself, or may be represented by an
attorney or any other person of his/her choice. 1If a party has
notified other parties that he/she will be represented by an
attorney, all communications shall be directed to that attorney.

90

9 MCAR S 2.513 Rights and obligations of non-parties.

A. Testify and offer evidence. Any person may offer
testimony or other evidence melevant to the case. Any non-party
offering testimony or other evidence may be questioned by
parties to the proceeding.

B. Question witnesses. Generally, non-parties shall not be
allowed to question witnesses, provided, however, that the
examiner may allow such questioning if he/she deems it necessary
for the development of a full and complete record.

9 MCAR S 2.514 Rights and obligations of the examiner.

A. Impartiality. An examiner assigned to a case shall be
free of any personal, political or economic association that
would impair his/her ability to function in a fair and objective
manner. Should an examiner believe that he/she cannot comply
with this rule, he/she shall withdraw from the case.

B. Communication with parties or others. The examiner shall
not communicate, directly or indirectly, with any person or
party concerning any issue of fact or law relevant to a pending
case except upon notice to all parties and opportunity for them
to participate. When these rules authorize communications
contrary to this prohibition, such communications shall be
limited to only those matters permitted by these rules.

C. Duties. Consistent with law and these rules, the
examiner shall perform the following duties:

1. Receive, and recommend action to the Chief Hearing
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Examiner upon receipt of, requests for subpoenas.
2. Hear and rule on motions.
3. Preside at the hearing.
4. Administer oaths and affirmations.
5. Grant or deny continuances.

6. Examine witnesses where deemed necessary to make a
complete record.

7. Prepare findings of fact, conclusions and
recommendations.

8. Make preliminary, interlocutory or other orders as
deemed necessary to assure a fair hearing.

9. Recommend a summary disposition of the case or any
part thereof where there is no genuine issue as to any material
fact or recommend dismissal where the case or any part thereof
has become moot or for other reasons.

10. Do all things necessary and proper to the performance
of the foregoing. '

0 --
(,) 6 9 MCAR S 2.515 Rules of evidence.

(5) A. General rules. The examiner shall admit all evidence
which logically tends to prove or disprove an important fact,
including hearsay, if it is the type of evidence on which
reasonable prudent persons are accustomed to rely in the conduct
of their serious affairs. The examiner shall give effect to the
rules of privilege recognized by law. Evidence which is
incompetent, irrelevant, immaterial, or unduly repetitious shall
be excluded.

B. Evidence must be offered to be considered. All evidence
to be considered in the case, including all records and
documents in the possession of the claimant agency or a true and
accurate photocopy thereof, shall be offered and made a part of
the record in the case. No other factual information or
evidence shall be considered in the determination of the case.

q‘7 <——C. Documentary evidence. Documentary evidence may be

introduced in the form of copies or excerpts or may be

incorporated by reference into the record. Copies of a document
shall be received to the same extent as the original document
unless (1) a genuine question is raised as to the accuracy or
authenticity of the copy or (2) in the circumstances, it would
be unfair to admit the copy in lieu of the original.

D. Notice of facts. The examiner may take notice of
judicially cognizable facts but shall do so on the record and
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with the opportunity for any party to contest the facts so
noticed.

P

9 MCAR S 2.516 Burden and standard of proof. The claimant
agency shall have the burden of proving the amount and existence
of the debt and its right to collect the debt by a preponderance
of the evidence. If the debtor asserts any affirmative

defenses, the debtor shall have the burden of proving the
existence of any such defense by a preponderance of the evidence.

9 MCAR S 2.517 Timing of the decision. Following the close of
the record, the examiner shall make his/her report pursuant to
Minnesota Statutes, section 15.052, subdivision 3, and, upon
completion, a copy of said report shall be served upon all
parties.

9 MCAR S 2.518 The record.

A. The examiner shall maintain the official record in each
case until the issuance of the report, at which time the record
(except for the audio-magnetic recordings thereof) shall be sent
to the agency.

B. What the record shallscontain. The record shall contain:

1. The notice of hearing and all motions and orders which
have been reduced to writing;

2. Evidence received or considered;
3. An audio-magnetic recording of the hearing;
4. The examiner's report;

5. All memoranda or data submitted by any party in
connection with the case;

6. The transcript of the hearing, if one was prepared.

C. The record of the contested case proceeding shall be
closed upon the completion of the testimony, receipt of the
final written memorandum or transcript, if any, or late-filed
exhibits which the parties and the examiner have agreed should
be received into the record, whichever occurs latest.

D. The transcript. The audio-magnetic recording of the
hearing shall be transcribed if requested by a party or if
ordered by the Chief Hearing Examiner. If a transcription is
made, the Chief Hearing Examiner shall require the regquesting
person and other persons who request copies of the transcript
from him to pay a reasonable charge therefor. The charge shall
be set by the Chief Hearing Examiner and all monies received for
transcripts shall be payable to the State Treasurer and shall be
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deposited in the State Office of Administrative Hearings'
Account in the State Treasury.

-0
0096 9 MCAR S 2.519 Disruption of the hearing.

A. Cameras. Television, newsreel, motion picture, still or
other cameras may be operated in the hearing room during the
course of the hearing unless the examiner determines that such
operation is disrupting the hearing.

B. Recordings. The official audio-magnetic recording of the
hearing shall be made by the examiner. Any party may also
record all or part of the proceedings. Non-parties may record
all or part of the proceedings unless the examiner determines
that such recording is disrupting the hearing. In the event of
failure of recording equipment, the examiner may direct any
person or party to provide the examiner with the original or a

copy of any recording of the proceeding upon payment of the cost
of the recording medium.

C. Other conduct. Pursuant to and in accordance with the
provisions of Minnesota Statutes, section 624.72, no person
shall interfere with the free, proper and lawful access to or
egress from the hearing room. No person shall interfere with
the conduct of, disrupt or threaten interference with or
disruption of the hearing. [In the event of such interference or
disruption or threat thereof, the examiner shall read this rule
to those persons causing such interference or disruption and
thereafter proceed as is deemed appropriate.

e
o

9 MCAR S 2.520 Rehearing. Any agency notice of and order for
rehearing shall be served on all parties in the same manner
prescribed for the notice of and order for hearing, provided
that the examiner shall permit service of the notice and order
for rehearing less than 20 days prior to rehearing if the
parties agree to such earlier service. The rehearing shall be
conducted in the same manner prescribed for a hearing.

Y
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9 MCAR S 2.521 Severability. If any provision of these rules is
held invalid, such invalidity shall not affect any other

!/ provisions of the rules which can be given effect without the

‘\' invalid provision, and to this end, the provisions of these
rules are declared to be severable.
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