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CERTIFICATES OF COMPLIANCE FOR PUBLIC STATE CONTRACTS

5000.3400 DEFINITIONS.

Subpart 1. Scope. For the purposes of parts 5000.3400 to 5000.3600 the
following terms have the meanings girven them.

Subp. 2. Affirmative action policy. “Affirmative action policy” means a
managerial objective to eliminate all barriers to employment opportunity that are
not based on specific job requirements. It refers also to the i1dentification of
barriers in the use of action-oriented programs to advance employment opportu-
nities for women, minorities, and qualified disabled individuals.
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. :Subp. 3. Affirmative action program. “Affirmative action program” means a
coherent set of goal-oriented management policies and procedures which imple-
ment a contractor’s affirmative action policy including the ‘contractor’s self-
examination of its workforce and entire employment practices and policies,
availability and utilization analyses, and the establishment of goals and timeta:
bles for the correction of any underutilization of women, mlnormes and quallﬁed
disabled persons identified in the self-analysis. .. . C

Subp. 4. Availability. “Avallablhty” means the percéntage of minorities and
women among those persons who may reasonably bé considered eligible current-
ly or may reasonably.be considered eligible durrng the term of the aﬁirmatwe
action program. : " < :

Subp. 5. Civilian labor force. “C1v111an labor force means persons 16 years
old and older who are either:

‘ _A. at work durmg the reference week; or
'B. w1th a job but not ‘at work, during the reference week.’

1 “At work” ‘means that the person works as a paid, employee, or in h1s or her.
own business or, profess1on .or on his.or her own farm, or who works 15 or more
hours as an unpaid worker on a family farm or in a family business, durmg the
reference week. "

“With a job but not at work” means any person who does not-work during
*, the reference week but who has a job or business from which he or she was
temporarily ‘absent'due to 1llness bad weather 1ndustr1al d1spute vacatlon or
personal reasons.

, Members of the armed forces are not 1ncluded in the cwlhan labor force

Subp. 6. Commissioner. “Commussioner” means the” commuissioner of the
Minnesota Department of Human Rights.

Subp. 7. Constructmn work. “Construction work” means the constructlon
rehabllltatlon alteration, conversion, extension, demohtlon or repair of build:
ings, h1ghways or other, changes or 1mprovements to real property, mcludmg
facilities prov;dlng ut111ty services. The term also includes’ the supérvision,
inspection, and other on-site functiohs ircidental to the actual construction.

Subp. 8. Contract. “Contract” means any agreement or modification of an
agreement between a contracting agency and a-business,or firm for the furnishing
of supplies or services or for the use of real or personal property, including lease
arrangements. The term “services,” as used in this definition includes, but is not
limited to the following services: ut111ty, constructlon transportatlon research
msurance and fund depository. - Ly

'Subp. 9. Contractor.: “Contractor”. means a ﬁrm or busmess which has
employed more than 20 full-time employees 1n Minnesota at any time during the
previous 12 months, and Wthh executes, holds, or submits a bid or proposal for
a state contract for’ goods or services in excess of $50,000. S

Subp. 10. Covered state contract. “Covered state . contract means a state
contract for goods or services in, excess of $50,000. - | ,

Subp. 11. Department. “Department” means the Mlnnesota Department of
Human Rights. .

Subp. 12. Deficiency. “Deﬁmency means an underutlhzatlon of women‘
minorities, and qualified disabled employees’or a failure to.take corrective action
to e11m1nate barners to equal employment opportumty 1dent1ﬁed in the contrac-'
tor’s self-analysis.

Subp. 13. Disabled individual. “Disabled 1nd1v1dual” means$ a person. who
has a physical or mental' impairment which substantially limits one or more,
major life activity; 1t does not include an alcoholic or. drug abuser whose current
use of alcohol or drugs renders.that individual a hazard to the 1nd1v1dual or.
" others. .

[

N
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Subp. 14. Geod faith effort: “Good farth effort” means a reasonable effort
undertaken by a contractor to accomplish the goals and 1mplement the correc-
tions 1dentified in the self-analysis

Subp 15. Immediate labor area. “Immediate labor area” means that geo-
graphic area from which employees and applicants may reasonably commute to
the contractor’s establishment. The immediate labor area may include one or
more contiguous cities, counties, or Standard Metropolitan Statistical Areas or
parts thereof, in whach the establishment 1s located.

Subp. 16. Life activity. “Life activity” includes communication, ambulation,
self-care, socialization, education, vocational training, employment, transporta-
tion, or adapting to housing. For the purpose of this item, primary attention 1s
given to those life activities that affect employability.

Subp. 17. Minorities and women with requisite skills. “Minorities and women
with requisite skills” means minorities and women who have demonstrated that
they possess the skills for the job 1n question. For example, through performance
on another job, those who have completed tramming or educational programs
designed to provide'skills for the job m question, and those who could reasonably
be expected-to acquire the skills within a relatively short time after placement

Subp. 18. Minority. “Minority” includes:

A. Blacks, persons having origins of any of the Black African racial
groups not of Hlspamc origin,

B. Hispanic, persons of Mexican, Puerto Rican, Cuban, Central Amerl-
can, South American, or other Spanish culture or origin, regardless of race;

C. Asian and Pacific Islander, persons having origins in any of the
oniginal peoples of the Far East, Southeast Asia, the Indlan subcontinent, or the
Pacific Islands; and

D. Amenican Indian or Alaskan Native, persons having or1g1ns 1n any
of the original peoples of North America and mamtammg 1dentifiable tribal
affilhiations through membership and participation or community identification.

Subp. 19. Modification. “Modification” means an alteration in the terms and
conditions of a contract, including supplemental agreements amendments, and
extensions.

Subp. 20. Promotable or transferable. “Promotable or transferable means,
within the context of developing data for availability, those employees who are
currently employed 1n a job group or groups which serve or could serve as a
source from whach selections are or could be made for another job group.

Subp. 21. Qualified disabled individual. “Qualified disabled individual” means
a disabled individual who is capable of performing a partlcular Job, with reason-
able accommodation to his or her disability.

Subp. 22. Relevant recruitment area. “Relevant recruitment area” means the
geographic area from which the contractor may reasonably recruit its employees
It 1s at least the area from which the contractor recruits, and may 1nclude
geographic areas not contiguous with the immediate labor area.

Subp. 23. Substantially limited. “Substantially limited” means the degree
that an impairment affects employability. A disabled individual who 1s likely to
experience great difficulty in securing, retaining, or advancing in employment
shall be considered substantially limited.

Subp. 24. Utilization analysis. “Utilization analysis” means a comparison of
the availability of minorities and women in the immediate labor area to their
presence in a contractor’s workforce.

Subp. 25. Werkforce analysis. “Workforce analysis” means a listing of job
titles as they appear 1in applicable collective bargaining agreements or payroll
records, not job group, ranked from the lowest paid to the highest paid within
each department or other similar organizational unit including departmental or
unit supervision

Copyright © 1986 Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA RULES 1986

101 DISCRIMINATION COMPLAINTS; CERTIFICATES 5000.3420

Statutory Authority: MS s 363.074° - .o . 0 L& aivoe
_ History: 9SR 2748 .. -’ LT e T e !

5000.3410 GENERAL PROVISIONS. - . ... ' = .« <
Subpart' 1." Purpese. The purpose of parts-5000.3400 to'5000. 3600 is: to
increase employment opportunities for women, minorities, and disabled individ-
uals by requiring contractors to adopt and 1mplement aﬂirmatlve actlon pro-
 grams approved by-the commissioner. . - 2 i

Subp. 2. Persons regulated. Parts 5000 3400 to 5000. 3600 apply to contractors
A. who are'doing busmess or desire to do business with’ the state; '

B. who employ more than 20 full-time employees 12 months before or
any time durmg, performance on a state contract; and

C. whose contract amount exceeds $50, OOO or is reasonably expected to
exceed $50,000 in any one year. C

Statutory Authority: MS s 363.074 ;. Ty .
History: 9 SR 2748 Ce T oL SN

5000.3420 CRITERIA FOR APPROVAL AND IMPLEMENTATION OF .
AFFIRMATIVE ACTION PLANS FOR CONTRACTORS.

) Subpart 1. .General requrrements. Under the aﬁirmatwe action obhgatlon
imposed by the Human Rights.Act, Minnesota Statutes, sectlon 363.073, con-
tractors shall take affirmative action to employ and advance in- employment
qualified minority, female, and disabled 1nd1v1dua1s atall levels of employment,
mcludmg the executive level. Affirmative action must apply to all employment
practrces including the following: . C .

A. hiring, upgrading, demotion, or transfer BN ,‘ S oo
B. recruitment or recruitment advertlsmg, " mo
C. layoff or termination; . : P (R B

4

D.: rates of pay or other forms of compensatlon and .
E. selection for tralmng, including apprentlceshlp M s

~ Subp. 2. Proper corisideration of quallﬁcatlons. Contractors shall rev1ew thelr
personnel processes to determine whether their present procedures as§ure care-
ful, thorough, and systematic consideration of th€ job qualifications of, known
m1nor1ty, female, and disabled applicants and*employees for jOb vacancies ﬁlled
either by hiring or promotion, and for all training opportumtles ‘offered or
available. To the extent that it is necessary to modify their personnel procedures '
- contractors shall include the development of new procedures -for this purpose in
_ their affirmative action plan required under this part. These" procedures must be
designed to facilitate a review ofthe 1mp1ementatron of this requlrement by the
contractor or the department.. v SIS A
Subp. 3. Affirmative action plan. Before submlttmg a-bid"or proposal for'a
covered state contract, a contractor shall prepare and maintain at each establish-
ment an affirmative action plan which sets forth the contractor’s policies;. prac-
tices, and procedures in accordance with this part.-This plan may be integrated
into or kept separate from other affirmative action plans of the contractor. :

Subp. 4. Plan review. The affirmative action plan ‘must be rev1ewed and
updated annually. If there are any significant changes in procedures, rights, or
benefits as a result of the annual updating, those changes must be communicated
to employees and applicants for employment, and submitted to the department s
compliance division.

Subp. 5. Identify plan coverage. The contractor shall 1nv1te all apphcants and
employees who believe themselves covered by Minnesota Statutes, section 363.073
and who wish to benefit under the affirmative action plan to 1dent1fy themselves
to the contractor. The invitation must state that the information is voluntarily

1
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provided, that it will be kept confidential, that refusal to.provide 1t: w111 not
. subject the applicant or employee to any adverse treatment, and that it will be
" used only in accordance with the Human Rights Act and rules adopted under the
act. If a disabled applicant or employee 1dentifies himself or herself, the contrac-
tor shall also seek his or her advice regarding proper placement and approprrate
accommodation. t

- An employee shall not be precluded from informing a contractor at any
future time of his or her desire to benefit under the program.

.A contractor shall not be relieved of 1ts obligation to take aﬂirmatrve action
with respect to those applicants or employees whose minority, female, or disabled
status is known to the contractor provided that the contractor 1s not obhgated to
search the medical files of any applicant or employee to determine the existence
ofa d1sab111ty

A contractor shall'not be relieved from 11ab111ty for discritination under the
Human Rights Act.

Subp. 6. Notice. The contractor shall agree to post a notice 1n a conspicuous
place which is available to employees and applicants for employment. The notice
must be in a_form prescribed by the commuissioner. The notice must state the
contractor’s obligation under the law to take affirmative action to employ and
advance in employment qualified mnority, female, and disabled employees and,
applicants for employment, and the rights of apphcants and employees. .

Subp. 7. Employee access:to plan. The complete affirmative action plan must
be available: for mspection-to an employee or applicant for employmeént upon
request. The location and hours durlng wh1ch the program may be obtamed must
be-posted at each’ facility.

Subp 8. Equal opportumty policy statement. The contractor shall prepare and
include in its affirmative action plan an equal employment opportunity policy
statement.

The equal employment opportunity pohcy statement must indicate that the
contractor is committed to -the principles of equal employment opportunity,
assign overall responsibility to an executive of the contractor, and provide for a
reportmg and monitoring procedure The pohcy statement must indicate that 1t
is the policy of the contractor t0:

A. recru1t h1re train, and promote, persons m all Job t1tles w1thout
regard to race, color creed rehgron sex, national orgin, marital status, status
with regard to pubhc ass1stance d1sab111ty, or age except where such status is a
bona ﬁdc occupational qualrﬁcatron

B. make employment decisions in a manner which w111 further the
principles of equal employment opportunity; - .

C. ensure that promotion: -decisions are 1n accord with prrncrples of
equal employment opportunity by imposing only va11d requrrements for promo-
tional opportunities; and . - . ‘
G D. ensure that all personnel actions :such as compensatlon beneﬁts
transfers, layoffs, return from layoff, company-sponsored training, education,
turtion- assistance, and social and recreation programs will be admlnrstered
without regard to race, color, creed, religion, sex, national origin, mantal status,
status with regard to publrc assistance, drsabrhty, or age.

This, statement must be s1gned by the chalrperson of" the board or the chief
executive officer. . - -
' Statutory Authority: MS 5 363.074 '

History: 9 SR 2748

- - - PO A i
I I .
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NONCONSTRUCTION CONTRACTOR’S AFFIRMATIVE ACTION
PLANS

5000.3430 ASSIGNMENT OF RESPONSIBILITY FOR PROGRAM TO
EXECUTIVE OR TOP-MANAGEMENT OFFICIAL.

Subpart 1. Director. An executive of the contractor shall be appointed as
director or manager of the company equal opportunity program. Depending
upon the si1ze and geographical alignment of the company, this may be huis or her
sole responsibility. The director shall be given the necessary top management
support and staffing to execute the assignment. The identity of the director or
manager must appear on all internal and external communications on the compa-
ny’s equal opportunity programs. The minimum respons1b111tles of the director
shall be the following:

A. developing policy statements, affirmative action programs and inter-
nal and external communication techmques

B. assisting 1n the 1dentification of problem areas,
C. assisting line management in arniving at solutions to problems,
D. designing and implementing audit and reporting systems that will:
(1) measure effectiveness of the contractor’s programs;
(2) indicate need for remedial action; and
(3) determine the degree to which the contractor’s goals and objec-
tives have been attained;
E. serving as liaison between the contractor and enforcement agencies,
F serving as liaison between the contractor and minority organizations,
women’s organizations, and community action groups concerned with employ-
ment opportunities of minorities and women; and
G. keeping management informed of the latest developments in the
entire equal opportunity area.

Additional responsibility in furtherance of the purposes of parts 5000.3400
to 5000.3600, beyond those enumerated herein shall be at the option of the
contractor, but encouraged by the department.

Subp. 2. Director responsibilities. The minimum line respons1b111t1es of the
director or manager shall be:

A. assistance 1n the identification of problem areas and estabhshment
of local and umt goals and objectives;

B. active involvement with local minority organizations, women’s orga-
nizations, community action groups, and community service programs;

C. periodic audit of training programs, hiring, and promotion patterns
to remove mmpediments to the attainment of goals and objectives;

D. regular discussions with local managers, supervisors, and employees
to be certain the contractor’s policies are being followed,

E. review of the qualifications of all employees to ensure that minorities
and women are given full opportunities for transfers and promotions;

F. career counseling for all employees;

G. periodic audits to ensure that each location is in compliance 1n areas
such as:

(1) Posters must be properly displayed.

(2) All facilities, including company housing, which the contractor
maintains for the use and benefit of its employees, shall be desegregated, both in
policy and use. If the contractor provides facilities such as dormitories, locker
rooms, and rest rooms, they must be comparable for both sexes.

(3) Minority and female employees shall be afforded a full opportu-
nity and encouraged to participate m all company sponsored educational, train-
1ng, recreational, and social activities.
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H supervisors shall be made to understand that their work performance
1s being evaluated on the basis of their equal employment opportunity efforts and
results as well as other criteria; and

I. it shall be the responsibility of supervisors to take actions to prevent
harassment of employees placed through affirmative action efforts.

Additional responsibility in furtherance of the purposes of parts 5000.3400
to 5000.3600, beyond those enumerated herein shall be at the option of the
contractor, but encouraged by the department.

Statutory Authority: MS s 363 074
History: 9 SR 2748

5000.3440 PROCEDURES FOR DISSEMINATING POLICY
INTERNALLY AND EXTERNALLY.

Subpart 1. Internal. The contractor shall disseminate 1ts policy internally as
follows:

A. Include 1t m contractor’s policy manual.

B. Publicize 1t 1n company newspaper, magazine, annual report, and
other media.

C. Conduct special meetings with executive, management, and supervi-
sory personnel to explain intent of policy and individual responsibility for
effective implementation, making clear the chief executive officer’s attitude

D Schedule special meetings with all other employees to discuss policy
and explain individual employee responsibilities.

E. Discuss the policy thoroughly in both employee orientation and
management training programs.

F. Meet with union officials to inform them of policy, and request their
cooperation.

G. Include nondiscrimination clauses 1n all union agreements, and
review all contractual provisions to ensure they are nondiscriminatory.

H. Publish articles covering equal employment opportunity programs,
progress reports, and promotions of minority and female employees in company
publications.

1. Post the policy on company bulletin boards.

J. When employees are featured in product or consumer advertising,
employee handbooks, or similar publications both minority and nonminority
men and women shall be pictured.

K. Communicate to employees the existence of the contractor’s affirma-
tive action program and make available the elements of its program as will enable
employees to know of and avail themselves of its benefits.

Subp. 2 External. The contractor shall disseminate 1ts policy externally as
follows:

A. Inform all recruiting sources verbally and in writing of company
policy, stipulating that these sources actively recruit and refer minorities and
women for all positions listed.

B. Incorporate the equal opportunity clause in all purchase orders,
leases, and contracts

C. Notify minority and women’s organizations, community agencies,
community leaders, secondary schools, and colleges, of company policy, prefera-
bly in writing.

D. Communicate to prospective employees the existence of the contrac-
tor’s affirmative action program and make available the elements of 1ts program
as wtliu enable prospective employees to know of and avail themselves of its
benefits. -
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E. When employees are pictured in consumer or help wanted advertis-
ing, both minonities and nonminority men and women shall be pictured.

F. Send written notification of company policy to all subcontractors,
vendors, and suppliers requesting cooperative action on their part.

Statutory Authority: MS s 363 074
History: 9 SR 2748

5000.3450 WORKFORCE ANALYSIS, INCLUDING AVAILABILITY AND
UTILIZATION ANALYSES.

Subpart 1. Workforce analysis. The affirmative action plan must include a
workforce analysis including a listing of each job title as it appears 1n applicable
collective bargaining agreements or payroll records (not job group) ranked from
the lowest paid to the highest paid within each department or other sumalar
organizational unit including departmental or unit supervision If there are
separate work units or lines of progression within a department, a separate list
must be provided for each work unit, or line, including unit supervisors. For lines
of progression there must be indicated the order of jobs in the line through which
an employee could move to the top of the line. Where there are no formal
progression lines or usual promotional sequences, job titles shall be listed by
department, job famly, or discipline, in order of wage rate or salary range. For
each job title, the total number of incumbents, the total number of male and
female incumbents, and the total number of male and female incumbents 1n each
of the following groups must be given: Blacks, Spanish-surnamed Americans,
American Indians, and Orientals. The wage rate or salary range for each job title
must be given. All job titles, including managerial job titles, must be listed.

Subp. 2. Underutilization. An analysis of all major job groups at the facility,
with explanation if minorities or women are currently being underutilized in any
one or more job groups. “Job groups” means one or a group of jobs having similar
content, wage rates, and opportunities. “Underutilization” means having fewer
minorities or women 1n a particular yob group than would reasonably be expected
by their availability. In making the utilization analysis, the contractor shall
conduct such analysis separately for minorities and women.

Subp. 3. Minority analysis. In determuning whether minorities are underu-
tilized 1n any job group, the contractor shall consider at least all of the following
factors: -

A. the munority population of the labor area surrounding the facility;

B. the size of the minority unemployment force in the labor area
surrounding the facility,

C. the percentage of the minority work force as compared with the total
work force in the immediate labor area;

D. the general availability of minorities having requisite skills 1n the
immediate labor area;

E. the availability of minorities having requisite skills 1n an area 1n,
which the contractor can reasonably recruit;

F. the availability of promotable and transferable minorities within the
contractor’s organization;

G. the existence of training 1nstitutions capable of training persons in
the requisite skulls, and

: H. the degree of tramming which the contractor 1s reasonably able to
undertake as a means of making all job classes available to minorities.

Subp. 4. Women analysis. In determining whether women are underutilized
in any job group, the contractor shall consider at least all of the following factors:

A. the s1ze of the female unemployment force m the labor area surround-
1ng the facility; . :
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B. the percentage of the female workforce as compared with the total
workforce 1n the immediate labor area,

C. the general availability of women having requusite skills in the imme-
diate labor area,

D. the availability of women having requisite skills in an area m which
the contractor can reasonably recruit;

E. the availability of women seekmg employment m the labor or recruit-
ment area of the contractor;

F. the availability of promotable and transferable female employees
within the contractor’s organization;

G. the existence of training institutions capable of training persons in
the requisite skills; and

H. the degree of training which the contractor 1s reasonably able to
undertake as a means of making all job classes available to women.

Statutory Authority: MS s 363 074
History: 9 SR 2748

5000.3460 GOALS AND OBJECTIVES ESTABLISHED BY
ORGANIZATIONAL UNITS AND JOB GROUPS INCLUDING
TIMETABLES FOR COMPLETION.

Subpart 1. Factors. The goals and timetables developed by the contractor
must be attainable in terms of the contractor’s analysis of its deficiencies and 1ts
entire afirmative action program. In establishing the size of its goals and the
length of 1ts timetables, the contractor shall consider the results which could
reasonably be expected from its putting forth every good faith effort to make its
overall affirmative action program work. In determuning levels of goals, the
contractor shall consider at least the factors listed 1n part 5000.3450.

Subp. 2. Personnel relations. The contractor shall involve personnel relations
staff, department and division heads, and local and unit managers 1n the goalset-
ting process.

Subp. 3. Goals. Goals must be significant, measurable, and attainable. Goals
must be specific for planned results, with timetables for completion. Goals must
not be rigid and inflexible quotas which must be met, but must be targets
reasonably attainable by means of applying every good faith effort to make all
aspects of the entire affirmative action program work.

Subp. 4. Expansion; contraction. In establishing timetables to meet goals and
commitments, the contractor shall consider the anticipated expansion, contrac-
tion, and turnover of and in the workforce.

Subp. 5. Deficiencies. Goals, timetables, and affirmative action commait-
ments must be designed to correct any identifiable deficiencies.

Subp. 6. Relevant percentages. Where deficiencies exist and where numbers
of percentages are relevant in developing corrective action, the contractor shall
establish and set forth specific goals and timetables separately for minorities and
women.

Subp. 7. Written program. Goals and timetables, with supporting data and
the analysis, must be a part of the contractor’s written affirmative action program
and be maintained at each establishment of the contractor.

Subp. 8. Factor analysis. Where the contractor has not established a goal, its
written affirmative action program must specifically analyze each of the factors
listed in part 5000.3450 and must detail 1ts reason for a lack of a goal.

Subp. 9. Separate goals; timetables. In the event 1t comes to the attention of
the department that there is a substantial disparity in the utilization of a particu-
lar minority group or men or women of a particular minority group, the depart-
ment may require separate goals and timetables for that minority group and may
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further require, where appropriate, goals and timetables by sex for each group for
the job classifications and orgamizational units specified by the department.

Subp. 10 Support data. Support data for the required analysis and program
must be compiled and maintained as part of the contractor’s affirmative action
program. This data must include progression line charts, seniority rosters, appli-
cant flow data, and applicant rejection ratios indicating minority and sex status.

Subp 11. Copies. Copies of affirmative action plans or programs and copies
of support data must be made available to the department upon request for the
purposes as may be appropriate to the fulfillment of the department’s responsibil-
1ties under the act.

Statutory Authority: MS s 363 074
History: 9 SR 2748

5000.3470 IDENTIFICATION OF PROBLEM AREAS OR DEFICIENCIES
BY ORGANIZATIONAL UNITS AND JOB GROUPS.

Subpart 1. Analysis. Paying particular attention to trainees and those catego-
ries listed 1n part 5000.3450, subpart 2, an in-depth analysis of the following shall
be made:

A. composition of the work force by minority group status and sex,
B. composition of applicant flow by minority group status and sex,

C. the total selection process 1ncluding position descriptions, position
titles, worker specifications, application forms, interview procedures, test admin-
1stration, test validity, referral procedures, final selection process, and similar
factors,

D. transfer and promotion practices,

E. facilities, company sponsored recreation and social events, and spe-
cial programs such as educational assistance,

F. seniorty practices and seniority provisions of union contracts,
G. apprenticeship programs;

H. all company training programs, formal and informal;

1. work force attitude; and

J. technical phases of compliance, such as poster and notification to
labor unions, retention of applications, or notification to subcontractors.

Subp. 2. Problem areas. If any of the following items are found in the
analysis, corrective action shall be taken:

A. an “underutilization” of minorities or women 1n specific job groups;

B. lateral or vertical movement of minority or female employees occur-
ring at a lesser rate (compared to work force mix) than that of nonminority or
male employees;

C. the selection process which eliminates a significantly higher percent-
age of minorities or women than nonmmorities or men,

D. application or employment forms not 1n compliance with local, state,
or federal law,

E. position descriptions maccurate in relation to actual functions and
duties;

F. formal or scored selection procedures that are not validated,

G. referral ratio of minorities or women to the hiring supervisor or
manager which indicates a significantly higher percentage rejected as compared
to nonminority and male applicants;

H. minorities or women excluded from or not participating m company
sponsored activities or programs,

1. de facto segregation exists at some facilities;

Copyright © 1986 Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA RULES 1986

5000.3470 DISCRIMINATION COMPLAINTS; CERTIFICATES 108

J semority provisions that contribute to overt or inadvertent discrimi-
nation, that 1s, a disparity by minority group status or sex exists between length
of service and types of jobs held;

K. nonsupport of company policy by managers, supervisors, or employ-
ees;

L. minorities or women underutilized or significantly underrepresented
1n training or career improvement programs;

M. no formal technmiques established for evaluating the effectiveness of
equal employment opportunity programs,

N. lack of access to suitable housing inhibits recruitment efforts and
employment of qualified minorities;

O. lack of suitable transportation, public or private, to the workplace
inhibits minority employment;

P. purchase orders do not contain equal employment opportunity clause;
and

Q. posters not on display.
Statutory Authority: MS s 363.074
History: 9 SR 2748

5000.3480 MEASURES TO FACILITATE IMPLEMENTATION OF
EQUAL EMPLOYMENT OPPORTUNITY POLICY AND AFFIRMATIVE
ACTION PROGRAMS.

Subpart 1. Consistent positions. The contractor shall conduct detailed analy-
ses of position descriptions to ensure that they accurately reflect position func-
tions, and are consistent for the same position from one location to another.

Subp. 2. Worker specifications. The contractor shall validate worker
specifications by division, department, location, or other organizational unit and
by job title using job performance criteria. Special attention must be given to
academic, experience, and skill requirements to ensure that the requirements in
themselves do not constitute 1nadvertent discrimination. Specifications must be
consistent for the same job title 1n all locations and shall be free from bias as
regards to race, color, creed, religion, sex, national origin, marital status, status
regarding public assistance, age, and disability except where such status 1s a bona
fide occupational qualification. Where requirements screen out a disproportion-
ate number of minorities or women, the requirements must be professionally
validated to job performance.

Subp. 3. Position descriptions. Approved position descriptions and worker
specifications, when used by the contractor, must be made available to all
members of management mvolved 1n the recruiting, screening, selection, and
promotion process. Copies must also be distributed to all recruiting sources.

Subp. 4. Selection process evaluation. The contractor shall evaluate the total
selection process to ensure freedom from bias and, thus, aid the attainment of
goals and objectives.

All personnel involved in the recruiting, screening, selection, promotion,
disciplinary, and related processes must be carefully selected and trained to
ensure elimination of bias m all personnel action.

Selection techniques other than tests may also be improperly used so as to
have the effect of discriminating against minority groups and women. Such
techmques include, but are not limited to, unscored interviews, unscored or
casual application forms, arrest records, credit checks, considerations of marital
status or dependency or minor children. Where data ‘exists suggesting that there
1s unfair discrimination or exclusion of minorities or women, the contractor shall
analyze 1ts unscored procedures and eliminate them 1f they are not objectively
vahd.
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Subp 5. Recruitment techniques. Suggested techniques to improve recruit-
ment and increase the flow of minority or female applicants are as follows:

A. Certain organizations such as the Urban League, Job Corps, Equal
Opportunity Programs, Inc., concentrated employment programs, Neighborhood
Youth Corps, secondary schools, colleges, and city colleges with high minority
enrollment, the state employment services, specialized employment agencies are
normally prepared to refer minority applicants. Organizations prepared to refer
women with specific skills are: National Organization for Women, welfare rights
organizations, Women’s Equity Action League, Talent Bank for Business and
Professional Women (including 26 women’s organizations), Professional Women’s
Caucus, Intercollegiate Association of University Women, black women’s sorori-
ties and service groups such as Delta Sigma Theta, Alpha Kappa Alpha, and Zeta
Phi Beta; National Council of Negro Women, American Association of Universi-
ty Women, YWCA, and sectarian groups such as Jewish women’s groups, Catho-
hc women’s groups, Protestant women’s groups, and women’s colleges. In addition,
community leaders as individuals shall be added to recruiting sources.

B. Formal briefing sessions shall be held, preferably on company prem-
1ses, with representatives from these recruiting sources. Plant tours, presentations
by minority and female employees, clear and concise explanations of current and
future job openings, position descriptions, worker specifications, explanations of
the company’s selection process, and recruiting literature shall be an integral part
of the briefings. Formal arrangements shall be made for referral of applicants,
follow-up with sources, and feedback on disposition of applicants.

C. Minority and female employees, using procedures similar to item B,
shall be actively encouraged to refer applicants.

D. A special effort shall be made to include minorities and women on
the personnel relations staff.

E. Minority and female employees shall be made available for partlclpa-
tion in career days, youth motivation programs, and related activities in their
communities.

F. Active participation in “job fairs” is desirable. Company representa-
tives participating shall be given authority to make on-the-spot commitments.

G. Active recruiting programs shall be carried out at secondary schools,
junior colleges, and colleges with predominant minority or female enrollments.

H. Recrurting efforts at all schools shall be undertaken whenever possi-
ble. Some possible programs are:

(1) technical and nontechnical co-op programs at predomlnantly
black and women’s colleges;

(2) “after school” or work-study jobs for minority youths, male and
female; )

(3) summerjobs for underprivileged youth, male and female,

(4) summer work-study programs for male and female faculty mem-
bers of the predominantly minority schools and colleges; and

(5) motivation, training, and employment programs for the hard-
core unemployed, male and female

1 When recruiting brochures plctorlally present work s1tuat10ns the
munority and female members of the workforce must be included, espemally
when brochures are used 1n school and career programs.

J. Help wanted advertising shall be expanded to include the minority
news media and women’s interest media on a regular basis.

Subp. 6 Promotion. The contractor shall ensure that minority and female
employees are given equal opportunity for promotion Suggestions for achieving
this result include: '

A. Post or otherwise announce promotional opportunities.
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B. Make an inventory of current minority and female employees to
determine academuc, skill, and experience level of individual employees.

C. Initiate necessary remedial, job training, and workstudy programs.

D. Develop and implement formal employee evaluation programs.

E. Make certain “worker specifications” have been validated on job
performance related criteria. Neither minority nor female employees shall be
required to possess higher qualifications than those of the lowest qualified incum-
bent.

F. When apparently qualified minority or female employees are passed
over for upgrading, require supervisory personnel to submit written justification.
. G. Establish formal career counseling programs to include attitude

development, education aid, job rotation, buddy system, and simllar programs.

, H. Review seniority practices and seniority clauses in union contracts

to ensure the practices or clauses are nondiscriminatory and do not have a
discriminatory effect.

I. Make certain facilities and company-sponsored social and recreation
activities are desegregated. Actively encourage all employees to participate.

J. Encourage child care, housing, and transportation programs appropri-
ately designed to improve the employment opportunities for minorities and
women.

Statutory Authority: MS s 363.074
History: 9 SR 2748

5000.3490 INTERNAL AUDIT AND REPORTING SYSTEMS.

The contractor shall monitor records of referrals, placements, transfers,
promotions and terminations at all levels to ensure that its equal employment
opportunity and affirmative action policies are carried out.

The contractor shall require formal reports from the unit managers on a
scheduled basis regarding the degree to which corporate or unit goals are attained
and timetables are met.

The contractor shall review report results with all levels of management.

The contractor shall advise top management of program effectiveness and
submit recommendations to improve unsatisfactory performance.

Statutory Authority: MS s 363.074
History: 9 SR 2748

5000.3500 NONCONSTRUCTION CONTRACTOR’S DISABLED
INDIVIDUALS PLAN.

Nonconstruction contractors shall also have affirmative action plans for
disabled individuals in accordance with parts 5000.3550 to 5000.3559. '

Statutory Authority: MS s 363 074
History: 9 SR 2748
CONSTRUCTION CONTRACTOR’S AFFIRMATIVE ACTION PLANS

5000.3520 COMMISSIONER SETS GOALS AND TIMETABLES.

The commissioner, from time to time, shall issue goals and timetables for
munority and female utilization which must be based on appropriate workforce,
demographic, or other relevant data and which shall cover construction projects,
or construction contracts performed 1n specific geographical areas. The goals
must be applicable to each construction trade 1n an area covered by the contrac-
tor’s entire workforce which 1s working m the area covered by the goals and
timetables. Goals must be published as notices in the State Register, and must
be inserted by contracting state agencies and applicants, as applicable, m the
notice required by part 5000.3530.
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Statutory Authority: MS s 363 074
History: 9 SR 2748

5000.3530 NOTICE OF REQUIREMENTS FOR AFFIRMATIVE ACTION
TO ENSURE EQUAL EMPLOYMENT OPPORTUNITY.

Contracting state agencies shall include the following notice in all solicita-
tions for offers and bids on all-state and state-assisted construction contracts m
excess of $50,000 to be performed 1n geographical areas designed by the commus-
sioner.

The notice requirements shall take the following form:

“NOTICE OF REQUIREMENTS FOR AFFIRMATIVE ACTION TO
ENSURE EQUAL EMPLOYMENT OPPORTUNITY

1. The offeror’s or bidder’s attention 1s called to the “equal opportunity
clause” set forth heremn

2. The goals and timetables for minority and female participation, expressed
in percentage terms for the contractor’s aggregate workforce 1n each trade on all
construction work 1n the covered area are as follows:

Goals for minority Goals for female
Timetables participation in participation in
' each trade each trade
Insert the Insert the Insert the
timetables as goals as goals as
determined under determined under determined under
part 5000.3520. part 5000.3520. part 5000.3520.

These goals are applicable to all the contractor’s construction work (whether
or not it 1s state or state-assisted) performed 1n the covered area.

The contractor’s compliance with Minnesota Statutes, section 363.073 and
part 5000.3520 shall be based on 1ts implementation of the equal opportunity
clause, specific affirmative action obligations required by the specifications 1n
part 5000 3540, and its efforts to meet the goals established for the geographical
area where the contract resulting from this solicitation is to be performed. The
hours of minority and female employment and training must be substantially
uniform throughout the length of the contract, and in each trade, and the
contractor shall make a good faith effort to employ minorities and women evenly
on each of its projects. The transfer of minority or female employees or trainees
from contractor to contractor or from project to project for the sole purpose of
meeting the contractor’s goals shall be a violation of the contract, Minnesota
Statutes, section 363.073 and part 5000.3520. Compliance with the goals will be
measured against the total work hours performed.

3. The contractor shall provide written notification to the Compliance Divi-
sion of the Minnesota Department of Human Rights within ten working days of
award of any construction subcontract at any tier for construction work under
* the contract resulting from the solicitation. The notification must list the name,
address, and telephone number of the subcontractor; employer 1dent1ﬁcat10n
number, estimated dollar amount of the subcontract estimated starting and
completlon dates of the subcontract, and the geographlcal area 1n which the
contract 1s to be performed.

4. As used 1n this notice, and 1n the contract resulting from this solicitation,
the “covered area” is the geographical area where the contract 1s to be performed.
The contracting state agency shall insert the description of the geographical areas
where the contract 1s to be performed describing the state, county, city, town, or
municipality of the geographic area in the notice, and in the contract resulting
from this solicitation.”
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Statutory Authority: MS s 363.074
History: 9 SR 2748

5000.3535 STANDARD STATE EQUAL EMPLOYMENT OPPORTUNITY
CONSTRUCTION CONTRACT SPECIFICATIONS.

Each contracting state agency and each contractor shall include the following
equal opportunity clause in each of its covered state and state-assisted construc-
tion contracts (and modifications, renewals, or extensions if not included in the
original contract);

“STANDARD STATE EQUAL EMPLOYMENT OPPORTUNITY
CONSTRUCTION CONTRACT SPECIFICATIONS

1. The contractor shall implement the specific affirmative action standards
provided in paragraphs 4(a) to (o) of these specifications. The goals set forth in
the solicitation from which this contract resulted are expressed as percentages of
the total hours of employment and training of minority and female utilization
the contractor shall reasonably be able to achieve 1n each construction trade 1n
which 1t has employees m the covered area. The contractor shall make substan-
tially uniform progress toward its goals 1n each craft during the period specified.

2. Neither the provisions of any collective bargaining agreement, nor the
failure by a union with whom the contractor has a collective bargaining agree-
ment, to refer either minorities or women shall excuse the contractor’s obliga-
tions under these specifications, Minnesota Statutes, section 363.073 of the
Mmnesota Human Rights Act, or the rules adopted under the act.

3 In order for the nonworking training hours of apprentices and trainees to
be counted in meeting the goals, such apprentices and trainees shall be employed
by the contractor during the training period, and the contractor must have made
a commitment to employ the apprentices and trainees at the completion of their
training, subject to the availability of employment opportunities. Trainees shall
be trained according to training programs approved by the Minnesota Depart-
ment of Human Rights, the Minnesota Department of Labor and Industry, or the
United States Department of Labor.

4. The contractor shall take specific affirmative action to ensure equal
employment opportunity. The evaluation of the contractor’s compliance with
these specifications must be based upon its effort to achieve maximum results
from 1its actions. The contractor shall document these efforts fully, and shall
implement affirmative action steps at least as extensive as the following:

(a) Make a good faith effort to maintain a working environment free of
harassment, intimidation, and coercion at all sites, and 1n all facilities at which
the contractor’s employees are assigned to work. The contractor shall specifically
ensure that all foremen, superintendents, and other on-site supervisory personnel
are aware of and carry out the contractor’s obligation to maintain such a working
environment, with specific attention to minority or female individuals working
at such sites or in such facilities.

(b) Establish and maintain a current list of minority and female recruitment
sources, provide written notification to minority and female recruitment sources
and to community orgamizations when the contractor or 1ts unions have employ-
ment opportunities available, and maintain a record of the organizations’ responses.

(c) Maintain a current file of the names, addresses, and telephone numbers
of each minority and female off-the-street applicant and minonty or female
referral from a union, a recruitment source, or community organization and of
what action was taken with respect to each individual. If the individual was sent
to the union hiring hall for referral and was not referred back to the contractor
by the union or, if referred, not employed by the contractor, this shall be
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documented in the'file with the reason therefore, along with whatever add1tronal
actrons the contractor may have taken. ‘

(d) Provide immediate written notification to the commuissioner of the
Minnesota Departiment of Human Rights when the union or unions with which
the contractor has a collective bargaining agreement has not referred to the
contractor a minority person or woman sent by the-contractor, or when the
contractor has other information that the union reférral process has impeded the
contractor’s efforts to meet its obligations.

(e) Develop on-the-job training opportunities and/or participate in training
programs for the areas which expressly include minorities and women, including
upgrading programs and apprenticeship and trainee programs relevant to the
contractor’s employment needs, especially those programs funded or approved
by the state of Minnesota. The contractor shall provide notrce of these programs
to the sources compiled under (b). :

: () Disseminate the contractor’s equal employment opportunity pohcy by
providing notice of the policy to unions and training programs and requesting
their cooperation in assisting the contractor in meeting its equal employment
opportunity obligations; by including 1t in any policy' manual and collective
bargaining agreement; by publicizing it in the company newspaper, annual
report, etc.; by specific review of the policy with all management personnel and
* with all minority and female employees at least once a year; and by posting the
company equal employment opportunity policy on bulletin boards accessible to
all employees at each location where construction work 1s performed.

. (g) Review, at least annually, the company’s equal employment opportunity
policy and ‘affirmative action obligations under these specifications with all
employees having any responsibility for hiring, assignment, layoff, termination,
or other employment decisions including specific review' of these items’ with
on-site supervisory personnel such as superintendents, general foremen, etc.,
_prior to the first day of construction work at any job site. A written record shall
"be made and maintained identifying the time and place of these meetings,
persons attending, subject matter discussed, and drsposmon of the subject mat-
ter. o

(h) Disseminate the contractor’s equal employment opportumty pohcy exter-
nally by including it 1n any advertising in the news media, specifically including
minority and female news media, and providing written notification to and
discussing the contractor’s equal employment opportunity policy with other
contractors and subcontractors with whom: the contractor does or anticipates
doing business.

(1) Direct 1ts recruitment efforts, both oral and written, to minority, female,
and community organizations, to schools with minority and female students, and
to minority and female recruitment and training organizations serving the con-
tractor’s recruitment area and employment needs. Not later than one month prior
to the date for the acceptance of applications for apprenticeship or other training
by any recruitment source the contractor shall send written notification to organi-
‘zations such as the above, describing the openings, screenrng procedures, and
tests to be used in the selectron process. .

() Encourage present minority and female employees to recrult other m1nor-
ity persons and women and, where reasonable, provide after school, summer and
vacation employment to minority and female youth both on the site and in other
.areas of a contractor’s work force.

(k) Conduct, at least annually, an inventory and evaluatlon at least of all
minority and female personnel for promotional opportunities and, encourage
these employees to seek or to prepare for, through appropriate training, such
opportumtles

. (1) Ensure that sen10r1ty practlces, job class1ﬁcatlons work assignments, and

Copyright © 1986 Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA RULES 1986

5000.3535 DISCRIMINATION COMPLAINTS; CERTIFICATES 114

other personnel practices do not have a discriminatory effect by continually
monitoring all personnel and employment related activities to ensure that the
equal employment opportumty policy and the contractor’s obhgatlons under
these specifications are being carried out.

(m) Ensure that all facilities and company activities are nonsegregated except
that separate or single-user toilet and necessary changing facilities shall be
provided to assure privacy between the sexes.

(n) Document and maintain a record of all solicitations of offers for subcon-
tracts from minority and female construction contractors and suppliers, includ-
ng circulation of solicitations to minority and female contractor associations and
other business associations.

(o) Conduct a review, at least annually, of all supervisors’ adherence to and
performance under the contractor’s equal employment opportunity policies and
affirmative action obligations.

5. Contractors are encouraged to participate in voluntary associations which
assist 1n fulfilling one or more of their affirmative action obligations (4(a) to (0)).
The efforts of a contractor association, joint contractor-union, contrac-
tor-community, or other stmilar group of which the contractor 1s a member and
participant, may be asserted as fulfilling any one or more of 1ts obligations under
4(a) to (o) of these specifications provided that the contractor actively partici-
pates 1n the group, makes every effort to assure that the group has a positive
impact on the employment of minorities and women 1n the industry, ensures that
the concrete benefits of the program are reflected 1n the contractor’s minority and
female workforce participation, makes a good faith effort to meet 1ts individual
goals and timetables, and can provide access to documentation which demon-
strates the effectiveness of actions taken on behalf of the contractor. The obliga-
tion to comply, however, 1s the contractor’s and failure of such a group to fulfill
an obligation shall not be defense for the contractor’s noncompliance.

6 A single goal for minorities and a separate single goal for women have been
established. The contractor, however, 1s required to provide equal employment
opportunity and to take affirmative action for all minority groups, both male and
female, and all women, both minority and nonminority. Consequently, the
contractor may be 1n violation of part 5000.3520 1f a particular group 1s employed
1n a substantially disparate manner (for example, even though the contractor has
achieved 1ts goals for women generally, the contractor may be 1n violation of part
5000.3520 1f a specific minority group 1s underutilized).

7. The contractor shall not use the goals and timetables or afhrmative action
standards to discriminate against any person because of race, color, creed,
religion, sex, national origin, marital status, status with regard to public assist-
ance, disability, or age.

8. The contractor shall not enter 1into any subcontract with any person or firm
debarred from government contracts under the federal Executive Order 11246
or a local human rights ordinance, or whose certificate of compliance has been
suspended or revoked pursuant to 'Minnesota Statutes, section 363.073

9. The contractor shall carry out such sanctions for violation of these
specifications and of the equal opportunty clause, including suspension, termi-
nation, and cancellation of existing contracts as may be imposed or ordered
pursuant to Minnesota Statutes, section 363.073, and 1ts implementing rules.
Any contractor who fails to carry out such sanctions shall be in violation of these
specifications and Minnesota Statutes, section 363.073.

10 The contractor, 1n fulfilling 1ts obligations under these specifications,
shall implement specific affirmative action steps, at least as extensive as those
standards prescribed 1n paragraph 4, so as to achieve maximum results from 1ts
efforts to ensure equal employment opportunity If the contractor fails to comply.
with the requirements of Minnesota Statutes, section 363.073, 1ts implementing
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rules, or these specifications, the commissioner shall proceed in accordance with
part 5000.3570.

11. The contractor shall desrgnate a responsible official to monitorall employ-
ment related activity to ensure that the company equal employment opportunity
policy is being carried out, to submut reports relating to the provisions hereof as

may be required by the Minnesota Department of Human Rrghts and to'keep -

records. Records shall at least include for each employee-the name, address, .
telephone numbers, construction trade, umion affiliation if any, employee'
identification number when assigned, soc1a1 security number, race, sex, status
(for example, mechanic, apprentice trainee, helper, or laborer), dates of changes
in status, hours worked per week 1n the 1ndrcated trade, rate of pay, and locations
at which the work was performed. Records shall be maintained in an easily
understandable and retrievable form; however, to the degree-that existing records

- satisfy this requirement, contractors shall not be required to malntarn separate
records.

12. Nothing provided 1n this part shall be construed as a limitation upon the
application of other state or federal laws which establish different standards of
compliance or.upon the appllcatlon of requ1rements for the hrnng of local or
other area residents.” : C

Statutory Authority: ‘MS s 363. 074

Hlstory 9 SR 2748
5000.3540 CONSTRUCTION CONTRACTOR DISABLED INDIVIDUALS
PLAN.

Construction contractors shall also have affirmative action plans for disabled
individuals in accordance with parts 5000. 3550 to 5000 3559.

Statutory Authorlty MS s 363.074
Hlstory 9 SR 2748

ALL CONTRACTORS; AFFIRMATIVE ACTION PLANS FOR DISABLED
INDIVIDUALS

5000. 3550 DISABLED INDIVIDUALS AFFIRMATIVE ACTION CLAUSE

Each state agency and each contractor shall include the following affirmative
action clause in each of 1ts covered state contracts and modifications, rencwals,
or extensions thereof 1f not included in the original contract. -

“AFFIRMATIVE ACTION FOR DISABLED WORKERS

3

(a) The contractor shall not discriminate against any employee or applicant
for employment because of physical or mental disabulity in regard to any position
for which the employee or applicant for employment is qualified. The contractor
agrees to take affirmative action to employ, advance in employment, and other-
wise treat qualified disabled individuals without discrimination based upon their
physical or mental disability in all employment practices such as the following:
employment upgrading, demotion or transfer, recrurtment, advertising, layoff or
termination, rates of pay or other forms of compensation, and. selectlon for
training, 1nclud1ng apprentrceshlp

- (b) The contractor agrees to comply with the rules and relevant orders of the -
Minnesota Department .of Human Rughts 1ssued pursuant to the Mlnnesota
Human Rights Act. -

“(c) In the event of the contractor’s noncomphance w1th the requlrements of
this clause, actions for noncompliance may be taken in accordance with Minne-
sota Statutes section 363.073 and the rules and relevant orders of the Minnesota
" Department of Human. Rights 1ssued pursuant to the Minnesota Human Rrghts
Act. . -
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(d) The contractor agrees.to post in conspicuous places, available to employ-
ees and applicants for employment, notices 1n a form to be prescr1bed by the
commussioner of the Minnesota Department of Human Rights. Such notices shall
state the contractor’s 'obligation under the law to take affirmative action to
employ and advance 1n employment qualified disabled employees and applicants

. for employment, and the rights of applicants and employees.

(e) The contractor shall notify each labor union or representative of workers

- with which it has a collective bargaining agreement or other contract understand-

ing,-that the contractor is bound by the terms. of Minnesota Statutes, section

.363.073 of the Minnesota Human Rights Act and is commutted to take affirma-

tive action to employ and advance 1n employment physically and mentally

-disabled individuals.” ,

Statutory- Authority: MS s 363 074
History: 9 SR 2748

5000.3552 PHYSICAL AND MENTAL QUALIFICATIONS.

Subpart 1. Schedule for review. The contractor shall provide in 1ts affirmative
action program, and shall adhere to, a schedule for the review of all physical or
mental job qualification requirements to ensure that, to the extent qualification
requirements tend to screen out qualified disabled individuals, they are job
related and are consistent with business necessrty and the safe performance of the
job.

Subp. 2. Relating qualification requirements to job. Whenever a contractor
applies physical or mental job qualification requirements in the selection of
applicants or employees for employment or other change in employment status
such as promotion, demotion, or training, to the extent that quahﬁcatron require-
ments tend to screen out qualified disabled individuals, the requirements shall
be related to the specific job or jobs for which the 1nd1v1dual 1s being considered
and shall be consistent with business necessity and the safe performance of the

" job. The contractor shall have the burden to demonstrate that 1t has comphed

with the requirements of this paragraph.

Subp. 3. Pre-employment medical exam. Nothing in this part shall prohibit
a contractor from requiring a comprehensive medical examination prior to
employment provided that the results of such an examination-shall be used only
m.accordance with the requirements of parts 5000.3550 to 5000.3559. Whenever
a contractor 1nquires 1nto an applicant’s or employee’s physical or mental condi-
tion or conducts a medical examination prior to employment or change in
employment status, information obtained 1n response to such inquiries or exami-

nation shall be kept confidential except that:

A. supervisors and managers may be informed regarding restrictions on
the work or duties of disabled individuals and regarding accommodations,
\ B. first aid and safety personnel may be informed, where and to the
extent appropriate, if the condition might require emergency treatment; and
C. officials, employees, representatives, or agents of the department or
local-human rights agencies investigating compliance with the act or local human
rights ordinances shall be informed if they request such information.
Subp. 4. Accommodation to physical and mental limitations of employees. A

.contractor shall make a reasonable accommodation to the physical and mental

Iimitations of an employee or applicant unless the contractor can demonstrate
that such an accommodation would impose an undue hardship on the conduct
of the contractor’s business. In determining the extent of a contractor’s accom-
modatlon obligations, the following factors among others may be considered: (1)
busrness necessity and (2) financial cost and expenses.

Subp. 5. Compensation. In offering employment or promotions to disabled
individuals, the contractor shall not reduce the amount of compensation offered
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because of any disability income, pension, or other benefit the applicant or
employee receives from another source.

Subp. 6. Outreach, positive recruitment, and external dissemination of policy.
Contractors shall review their employment practices to determine whether their
personnel programs provide the required affirmative action for employment and
advancement of qualified disabled individuals. Based upon the findings of such
reviews, contractors shall undertake appropriate outreach and positive recruit-
ment activities, such as those listed below. It 1s not contemplated that contractors
will necessarily undertake all the listed activities or that their activities will be
Iimated to those listed. The scope of a contractor’s efforts shall depend upon all
the circumstances, including the contractor’s size and resources and the extent
to which existing employment practices are adequate.

A. Develop internal communication of its obligation to engage 1n affirma-
tive action efforts to employ qualified disabled individuals 1n such a manner as
to foster understanding, acceptance, and support among the contractor’s execu-
tive, management, supervisory, and all other employees and to encourage such
persons to take the necessary action to aid the contractor in meeting this obliga-
tion.

B. Develop reasonable internal procedures to ensure that its obligation
to engage 1 affirmative action to employ and promote qualified dlsabled individ-
uals is being fully implemented.

C. Periodically inform all employees and prospective employees of 1ts
commitment to engage 1n affirmative action to increase employment opportuni-
ties for qualified disabled individuals.

D. Enlist the assistance and support of recruiting sources (including
state employment security agencies, state vocational rehabilitation agencies or
facilities, sheltered workshops, college placement officers, state education agen-
cies, labor organizations and organizations of or for disabled individuals) for the
contractor’s commitment to provide meaningful employment opportunities to
qualified disabled individuals. (A list of numerous national organizations serving
the disabled, many of which have state or local affiliates, 1s found 1n the “Directo-
ry of Organizations Interested in the Handicapped” published by the Committee
for the Handicapped People-to-People Program, Washington, D.C.)

E. Engage 1n recruitment activities at educational institutions which
participate 1n training of the disabled, such as schools for the blind, deaf, or
retarded.

F. Establish meaningful contracts with appropnate social service agen-
cies, organizations of and for disabled individuals, vocational rehabilitation
agencies or facilities, for such purposes as advice, technical assistance, and
referral to potential employees. Technical assistance from the resources described
1 this paragraph may consist of advice on proper placement, recruitment,
training, and accommodations contractors may undertake, but no such resource
providing technical assistance shall have the authority to approve or disapprove
the acceptability of affirmative action programs.

G. Review employment records to determine the availability of promot-
able and transferable qualified known disabled individuals presently employed,
and to determune whether their present and potential skalls are being fully utihzed
or developed.

H. Include disabled workers when employees are pictured in consumer,
promotional, or help wanted advertising.

I. Send wrntten notification of company policy to all subcontractors,
vendors and suppliers, requesting that they act 1n a manner consistent with the
contractor’s policy on affirmative action.

J. Take positive steps to attract qualified disabled persons not currently
m the work force who have requisite skills and can be recruited through affirma-
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tive action measures These persons may be located through the local chapters
of organizations of and for disabled individuals described in part 5000.3552,
subpart 6.

Subp. 7. Internal dissemination of policy. A strong outreach program shall be
neffective without adequate internal support from supervisory and management
personnel and other employees, who may have had limited contact with disabled
persons 1n the past. In order to assure greater employee cooperation and partici-
pation in the contractor’s efforts, the contractor shall adopt, implement, and
disseminate this policy internally as follows:

A. Include 1t 1 the contractor’s policy manual.

B. Publicize 1t 1n the company newspaper, magazine, annual report, and
other media.

C. Conduct special meetings with executive, management, and supervi-
sory personnel to explain the intent of the policy and individual responsibility
for effective implementation, making clear the chief executive officer’s attitude.

D. Schedule meetings with all employees to discuss policy and explain
individual employee responsibilities.

E. Discuss the policy thoroughly 1n both employee orientation and
management traming programs.

F. Meet with union officials to inform them of the contractor’s policy,
and request their cooperation.

G. Include nondiscrimination clauses 1n all union agreements, and
review all contractual provisions to ensure they are nondiscriminatory.

H. Include articles on accomplishments of disabled workers in company
publications.

I. Post the policy on company bulletin boards, including a statement
that employees and applicants are protected from coercion, intimidation, inter-
ference, or discrimination for filing a complaint or assisting 1n an mnvestigation
under the Minnesota Human Rights Act

J. When employees are featured in employee handbooks or similar
publications for employees, include disabled employees.

Subp. 8. Responsibility for implementation. An executive of the contractor
shall be designated as director or manager of company affirmative action activi-
ties under these regulations. His or her identity shall appear on all internal and
external communications regarding the company’s affirmative action programs.
This executive shall be given necessary top management support and staff to
manage the implementation of this program, including the following activities:

A. Develop policy statements, affirmative action programs, and internal
and external communication techniques. The latter techniques shall include
regular discussions with local managers, supervisors, and employees to be certain
the contractor’s policies are being followed. In addition, supervisors shall be
advised that:

(1) their work performance 1s being evaluated on the basis of their
affirmative action efforts and results, as' well as other criteria; and

(2) the contractor 1s obligated to prevent harassment of employees
placed through affirmative action efforts.

B. Identify problem areas in conjunction with line management and
known disabled employees, 1n the implementation of the affirmative action plan,
and develop solutions. This 1s particularly important for the accommodations
requirements.

C. Design and implement audit and reporting systems that will.
(1) measure effectiveness of the contractor’s plan,
(2) indicate need for remedial action;
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(3) determine the degree to which the contractor’s objectives have
been attained; ‘

(4) determuine whether known disabled employees have had the
opportunity to participate in all company sponsored educational, training, recre-
ational, and social activities; and

(5) ensure that each location is in compliance with the Mlnnesota
Human Rights Act and parts 5000.3550 to 5000.3559.

D. Serve as liaison between the contractor and the Minnesota Depart-
ment of Human Rights.

E. Serve as liaison between the contractor and organizations of and for
disabled persons, and arrange for the active involvement by company representa-
tives 1n the community service programs of local orgamizations of and for the
disabled.

F. Keep management informed of the latest developments in the entire
affirmative action area.

G. Arrange for career counseling for known disabled employees.

Subp. 9. Development and execution of affirmative action programs. The
affirmative action programs shall be developed and executed as follows:

A. Job qualification requirements reviewed under part 5000.3552, sub-
parts 1 and 2 shall be made available to all members of management involved
1 the recruitment, screening, selection, and promotion process.

B. The contractor shall evaluate the total selection process including
training and promotion to ensure freedom from stereotyping disabled persons in
a manner which limits their access to all jobs for which they are quahfied.

C. All personnel involved in the recruitment, screening, selection, pro-
motion, disciplinary, and related processes shall be carefully selected and trained
to ensure that the commutments in its affirmative action program are 1mple-
mented.

D. Formal briefing sessions shall be held, preferably on company prem-
ises, with representatives from recruiting sources. Plant tours, clear and concise
explanations of current and future job openings, position descriptions, worker
specifications, explanations of the company’s selection process, and recruiting
Iiterature shall be an integral part of the briefings. Formal arrangements shall be
made for referral of applicants, follow up with sources and feedback on disposi-
tion of applicants.

E. A special effort shall be made to include qualified disabled persons
on the personnel relations staff.

F. Disabled employees shall be made available for participation m
career days, youth motivation programs, and related activities in their comimuni-
ties.

G. Recruiting efforts at all schools shall include special efforts to reach
disabled students.

H. An effort shall be made to participate in work study programs with
rehabilitation facilities and schools which specialize 1n trammg or educating
disabled individuals.

1. The contractor shall use all available resources to continue or establish
on-the-job training programs.

Subp. 10. Sheltered workshops. Contracts with sheltered workshops do not
constitute affirmative action in lieu of employment and advancement of qualified
disabled individuals m the contractor’s own workforce. Contracts with sheltered
workshops may be included within an affirmative action program 1if the sheltered
workshop trains employees for the contractor and the contractor is obligated to
hire trainees at full compensation when such trainees become qualified as “qualified
disabled individual” as defined in part 5000.3400, subpart 21.
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Statutory Authority: MS' s 363 074
History: 9 SR 2748

5000.3555 DETERMINATION OF DISABILITY.

Subpart 1. Requiring medical determination of disability. Any contractor
requiring a determination of an applicant’s or employee’s disability may require
the applicant or employee to provide medical documentation of the impairment
or, 1n the alternative, may require the applicant or employee to undergo a medical
examination at the contractor’s expense.

Subp. 2. Application of determination. Any determination of disability required
pursuant to subpart 1 must meet the requirements of part 5000.3552, subpart 3,
and must be for the purpose of affirmative action and proper job placement.
Information obtained therefrom shall not be used to exclude or otherwise limit
the employment opportunities of qualified disabled individuals.

Subp. 3. Medical documentation. All medical documentation required under
this part shall be based upon the Guides to the Evaluation of Permanent Impair-
ment (1984) published by the American Medical Association, provided that the
guides shall be used only to determine the existence of impairment without
regard to the degree of impairment. The guides are incorporated by reference.
The guides are available for inspection at Ford Law Library, 117 University
Avenue, Saint Paul, Minnesota 55155. They are not subject to frequent change.

Statutory Authority: MS s 363 074
History: 9 SR 2748

5000.3557 LISTING OF EMPLOYMENT OPENINGS.

Contractors shall request the Minnesota Department of Economic Security
to refer qualified disabled individuals for consideration under their afirmative
action_programs.

Statutory Authority: MS s 363.074
History: 9 SR 2748

5000.3559 AVAILABILITY AND UTILIZATION ANALYSIS,

* . The requirements 1n parts 5000.3450 and 5000.3460 regarding the perform-
ance of availability and-utilization analyses and the establishment of goals and
timetables do not apply to disabled applicants and employees.

Statutory Authority: MS s 363.074
History: 9 SR 2748

5000.3560 PROCEDURES FOR ISSUING CERTIFICATES OF
COMPLIANCE.

Subpart 1. Information required. All businesses or firms desiring a certificate
of compliance shall submit to the department one of the following:

A. an affirmative action plan 1in compliance with parts 5000.3400 to
5000.3600; or

B. letters or documentation establishing their comphance with federal
or local agency rules together with an affirmative action program for disabled
individuals. . )

Subp. 2 Certificates issued. Except as provided in subpart 3, certificates of
compliance shall be issued within 30 days after the department has received the
information required 1n subpart 1

Subp. 3. Insufficient information. A business or firm whose submission does
not meet the requirements of subpart 1 shall be notified within 15 days that its
submussion must be revised. The notification shall state specifically how the
submussion fails to meet the requirements of subpart 1. Certificates of compliance
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shall be 1ssued 15 days after the department has received a revised submission
which complies with subpart 1.

Subp. 4. Duration of certificates. Certificates of compliance are effective for
two years and shall expire after the second year has elapsed.

Statutory Authority: MS s 363 074

History: 9 SR 2748

5000.3570 DETERMINATION OF COMPLIANCE STATUS.

Subpart 1. General criteria for review. A contractor’s compliance status shall
not be based solely upon whether or not 1t reaches 1ts goals or meets its timetables.
A contractor’s comphance status shall be determined by reviewing its compliance
with Minnesota Statutes, section 363.073 and parts 5000.3400 to 5000.3600, the
contents of 1ts affirmative action plan, the extent of 1ts adherence to the plan or
the equal opportunity clauses contained m 1ts state contracts, and 1ts employment
practices and their effects. In determining a contractor’s status, the department
shall also consider the extent to which a contractor has made good faith efforts
to implement its affirmative action plan or the equal opportunity clauses con-
tamned m its state contracts.

Subp. 2. Determination of good faith efforts. A contractor’s good faith efforts
shall be determined by whether it takes prompt corrective action when 1t becomes
aware that any of the following conditions exist with regard to 1ts workforce:

A. underutilization of women or minorities in any job group;

B. mmnority or female employees move laterally, vertically, at a lesser
rate than nonminority or male employees;

C. a selection process eliminates minorities or women at higher rate than
nonminority or male employees;

D. preemployment inquiries and application forms do not satisfy state
law requirements;

E. descriptions of jobs do not accurately reflect functions involved;

F. selection procedures are not valid predictors of job performance;

G. dlsproportlonately high rejection of women or minorities by hiring
SUpervisors;

H. women, minorities, and disabled individuals who are not participat-
1ng 1n company-sponsored activities;

L. segregation still exists at some facilities;

J. disparities by minority group status or sex in terms of length of service
and type of job held;

K. managers, superv1sors, or employees lack interest in company equal
employment opportunity policies;

L. underrepresentation of women or minorities in training or career
1mprovement programs; ’

M. techniques for evaluating effectiveness of its equal employment
opportunity programs have not been established; and

N. madequate display of equal employment opportunity posters.

Subp 3. Additional factors regarding good faith efforts. Good faith efforts
shall also be determined by:

A. whether a contractor submlts timely compliance review reports as
required by part 5000.3580;

B whether a contractor permits an on-site compliance rev1ew to be
conducted;

C. whether a contractor makes available records or other information
as required by parts 5000.3400 to 5000.3600; or
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D. whether a contractor implements conciliation agreements.
Subp. 4. Analysis of good faith efforts. Good faith efforts shall be analyzed
by: .
A. the results of an investigation of a charge of discrimination;
B. the results of an analysis of the contractor’s affirmative action plan;

C. the results of an on-site review of the contractor’s compliance with
1ts affirmative action plan or equal opportunity clause; or

D. the results of an assessment of the contractor’s compliance with
Minnesota Statutes, section 363.073 and parts 5000.3400 to 5000.3600.

Subp. 5. Notification of deficiencies. If the department determines that a
contractor has failed to adhere to its affirmative action plan or the equal opportu-
nity clauses contained in 1ts 'state contracts, that the contractor has failed to
exercise good faith efforts-to implement the plan or the equal opportunity clauses,
or has failed to comply with Minnesota Statutes, section 363.073 and parts
5000.3400 to 5000.3600, it shall notify the contractor by first-class mail 1dentify-
ing the nature of the deficiency and stating specifically the corrective measures
necessary for eliminating the deficiency. The contractor shall have 15 days to
reply to the notice of deficiency.

Where deficiencies are found to exist, the department shall attempt to secure
compliance through conciliation and persuasion unless it determines that such
efforts would be unsuccessful or unproductive. Before the contractor can be
found to be 1n comphance, the contractor shall make a specific commitment in
writing to correct the deficiencies set forth in the notice. The commitment must
include the precise action to be taken and dates for completion. The time period
allotted must be no longer than the minimum period necessary to effect such
changes. Upon approval of the commitment by the commissioner, the contractor
may be considered in compliance, on condition that the commitment is faithfully
kept. The contractor shall be notified that making such a commitment does not
preclude future determinations of noncompliance based on a finding that the
commitment 1s not sufficient to achieve compliance.

Subp. 6. Notification of sanctions and hearing. Where a contractor fails to
respond to a notice of deficiency withm 15 days or the department determines
that attempts to correct the deficiencies through conciliation and persuasion have
been or would be unsuccessful or unproductive, the department may impose one
or more of the sanctions set forth in Minnesota Statutes, section 363.073,
subdivision 2. The department shall serve the contractor with notice of the
sanctions by mailing a copy thereof to the contractor by first-class mail. The
sanctions shall become effective 20 days after the notice is served.

A contractor may obtain a hearing regarding the department’s determination
of deficiencies or any sanctions which it has imposed by filing a written request
for a hearing with the department within 20 days after service of the notice of
sanction. The hearing shall be a contested case proceeding pursuant to the
Admunistrative Procedure Act, Minnesota Statutes, sections 14.57 to 14.70.

A. If a timely request for a hearing is filed, the commuissioner shall issue
and serve upon the contractor by certified mail a notice and order directing the
contractor to appear at the hearing, at a time and place specified in the notice,
and show cause why the sanctions determined by the department shall not be
imposed. ’

B. The filing of a timely request for a hearing shall stay the enforcement
of the sanctions in question until a final decision is issued or the request for a
hearing 1s withdrawn or dismissed with prejudice. The failure of a contractor to
appear at the hearing may be grounds for dismissal with prejudice.

C. The administrative law judge shall make and file with the commis-
stoner a report stating the findings of fact, conclusions, and recommendations.
The commussioner shall serve each party with a copy of the report by mail.
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Within 20 days after service of the report, any party including the department,
may file with the commussioner and serve exceptions to the report and reasons
1n support of their exceptions.

D. Exceptions with respect to statements of fact or matters of law must
be specific and must be stated and numbered separately. When exception is taken
to a statement of fact, a corrected statement must be incorporated. If exception
is taken to conclusions in the report, the points relied -upon to support the
exception must be stated and numbered separately. A reply to exceptions is not
required, but may be filed by any party including the department within ten days

after service of the exceptions to which reply 1s made along with proof of service
thereof on all parties of record.

E. Exceptions and replies shall contain written arguments 1n support of
the position taken by the party filing such exceptions or reply. An opportunity
for oral argument before the commissioner or his or her designee shall be
permitted if requested by a party at the time’that they file their exceptions or
reply, unless the commissioner 1n the exercise of his or her discretion, determines
that oral argument 1s unnecessary because the facts and legal arguments could be
adequately presented by the briefs and records and the decisional process would
not be significantly aided by oral argument. Oral arguments shall be limited to
a discussion of legal questions and a restatement of facts in evidence No new
evidence shall be received at oral arguments.

F. Withm 20 days from the date of the mailing by the commissioner of
his or her final decision or order, any party including the department, may
petition for a rehearing, or for an amendment or vacation of the findings of fact,
decision or order, or for reconsideration or reargument. If the petition is for a
rehearing, vacation, reconsideration, or reargument, the grounds relied upon
shall be specifically set forth and the claimed errors clearly stated. If the petition

1s for an amendment of the findings of fact, decision, or order, it shall contain
the desired proposed amendments, and-the reasons for 1t shall be clearly stated.
The petition shall be served upon all parties to the proceeding. An adverse party
shall have ten days from the date of the service of the petition to answer and no
reply will be permitted. The commissioner may grant or deny the petition
without a hearing, or 1n his or her discretion set a hearing thereon. Pending the
decision of the commissioner on the petition, the commissioner may vacate and
set aside the decision or order. No petition will extend the time- of appeal from
the decision or order.

G. A second petition for rehearing, amendment, -or vacation of any
finding of fact, decision, or order, reconsideration or reargument by the same
party or parties and upon the same grounds as a former petition which has been
considered and denied, will not be entertained.

Within ten days after the date that sanct1ons become, effectlve the depart-
ment shall notify the state agency or state agencies which hold contracts with the
affected contractor about the sanctions and make recommendations regarding
whether such contracts shall' be terminated pursuant to Minnesota Statutes,
section 363.073, subdivision 3.

Subp. 7. Recertification. A contractor whose certificate of compliance has
been suspended or revoked or who has"beén declared ineligible for further
certificates of compliance pursuant to Minnesota Statutes, section 363.073, sub-
division 2, may request remstatement in a letter to the commissioner. The
commissmner may grant the request if, based upon the contractor’s showing, the
department’s file regarding the contractor’s past performance, a compliance
review, the recommendations of the department or a conciliation agreement the
commuissioner determines that the contractor has established and will carry out
employment policies and practices that are i1n compliance with Minnesota Stat-
utes, section 363.073 and with parts 5000.3400 to 5000.3600.

Subp. 8 Evidence of discrimination. If a compliance review indicates a
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violation of Minnesota Statutes, section 363.03, the commissioner may proceed
to file a charge and process the matter under anesota Statutes, section 363.06
or this part.

Statutory Authority: MS s 363. 074 .
. History: 9 SR 2748 - ‘

5000.3580 SUBMISSION OF COMPLIANCE REPORTS

Subpart 1. Construction contractors; monthly reports. Each construction
contractor shall submit a ' monthly utilization report. The report must state for
each state project during the month in question:

A. total hours of employment on the project;
_. B. total hours of employment of women;
C. total hours of employment of m1nont1es
D, total hours of training; -
, . E. ‘total hours of training provided to women; and
' F. total hours of training provided to minorities.

Subp. 2: Construction contractors; semiannual reports. Construction contrac-
tors shall also submit semiannual compliance reports of their affirmative action
programs for nonconstruction personnel. These compliance reports must contain
the same information, and be submitted at the same time as the reports required
for nonconstruction contractors in part 5000.3580, subpart 3. -

Subp. 3. Nencenstruction contractors; semiannual reports. Nonconstruction
contractors-shall submit semiannual compliance reports. The report must include
the followmg data, by job, group, race, sex, and disability:

A. total number of employment applicants;
B. total’ number of applicants interviewed;
C. total number.of applicants tested; -
D! total number of applicants hired;
E. total number of employees promoted;
: F. total number of employees demoted;
.G. total number of employees transferred;
H total number of employees laid off;
L. total number of employees recalled from layoff;
-J. total number of employees terminated;
q - K total number of employees rece1vmg company sponsored training;
and. °
L. total number of people employed by company.

Subp. 4. Minimizing duplication of reports. The department shall attempt to
the fullest extent possible to minimize the burden of "duplication of reports and
efforts of federal and local contract comphanoe agencies by:

A. utilizing forms and standards similar to those used by federal equal
employment opportumty programs;

B. accepting forms and reports prepared for federal or local agencies
where the information contained therein is sufficient for parts 5000 3400 to

_5000. 3600 .and

T C. minimizing duplication of programs and procedures.
- Statutory Authority: MS s 363.074 -
History: 9 SR 2748

5000.3590 PROCEDURES FOR COMPLIANCE REVIEW

Subpart 1. Procedures for contractor evaluatlon A contractor evaluation shall
proceed as follows: t .
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A. a desk audit of the contractor’s affirmative action plan with special
attention directed to the included workforce analysis;

B. an on-site review of those matters which still are not fully-or satisfac-
torily addressed 1n the affirmative action plan and workforce analysis, and

C. where necessary, an off-site analysis of information supphed by the
contractor during or pursuant to the on-site review. Contractors may reach
agreement with the department on nationwide Aﬁirmatlve ACthIl Plan formats
or on frequency of updating statistics.

© Subp 2.Desk audit. The department shall routmely request from contractors
affirmative action programs and supporting documentation, including the work-
force analysis and support data for audit. As used throughout this part, the term
“Affirmative Action Plan and supporting documentation” means the required
contents of affirmative action plans, and methods of implementing those require-
ments set forth 1n part 5000.3420. “Workforce analysis” 1s defined as a listing of
each job title as it appears 1n applicable collective bargaining agreements or
payroll records (not job groups) ranked from the lowest paid to the highest paid
within each department or other similar orgamizational unit including depart-
mental or unit supervision. If there are separate work units or lines of progression
withm a department a separate list must be provided for each such work unit or
line, including unit supervisors. For lines of progression there must be indicated
the order of jobs 1n the line through which an employee could move to the top
of the line. Where there are .no formal progression lines or usual promotional
sequences, job titles shall be listed by department, job family, or discipline, 1n
order of wage rates or salary ranges. For each job title, the total number of
incumbents, the total number of male and female mcumbents 1 each of the
following groups must be given: Blacks, Spanish-surnamed Americans, American
Indians, and Orientals. The wage rate or salary range for each job title must be
given. All job titles, including all managerial job titles, must be listed.

Subp. 3. Exceptions to desk audit requirements. For preaward reviews, the
desk audit need not be carried out or an abbreviated desk audit may be per-
formed and an immediate on-site review performed. Special reports that meet the
criteria m subpart 4, item C may be requested from contractors as required, for
submuission to the department for complaint investigations and follow-up reviews
performed within one year of a full compliance review. The commuissioner shall
approve other special compliance reviews that effectuate the purposes of, and are
consistent with the other compliance reviews described 1n part 5000.3590 when
exigent circumstances require an immediate on-site review.

Subp. 4. On-site review. On-site reviews must be conducted as follows:

A. Each contractor shall permit access dunng normal business hours to
its premuses for the purpose of conducting on-site compliance reviews and
ispecting and copying books, records, accounts, and other materials as may be
relevant to compliance with Minnesota Statutes section 363.073 and parts
5000.3400 to 5000.3600. Information obtained in th1s manner must be used only
in connection with the administration or enforcement of the Mlnnesota Human
Rights Act and 1n the furtherance of the act’s objectives.

B. If upon examination of an affirmative action plan and included
workforce analysis for desk audit, the department finds that the material submit-
ted does not demonstrate a reasonable effort by the contractor to meet all the
requirements which are applicable under parts 5000.3420 to 5000.3600 the
on-site review need not be carried out and the enforcement procedures specified
m Minnesota Statutes, section 363.073 and part 5000.3570 shall be applicable.
Otherwise, following a desk audit of the affirmative action plan and supporting
documentation, the department shall schedule an on-site review of the establish-
ment, provided that an on-site review need not be carried out when the depart-
ment can determine that the contractor’s affirmative action plan 1s acceptable.
This determination must be based on the current desk audit and an on-site review
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conducted within the preceding 24 months and also must include an affirmative
determination that the circumstances of the prev10us on-site review have not
substantially changed.

C. The department shall request contractors who are scheduled for
on-site reviews to have the information necessary to perform the review available
on-site. Specifically, this includes:

(1) information necessary to conduct an in-depth analysis of appar-
ent deficiencies in the contractors’ utilization of women or minorities;

(2) information required for a complete and thorough understand-
ing of data contained in or offered as support for the affirmative action plan; and

(3) information concerning matters relevant to a determination of
compliance with the requirements of Minnesota Statutes, section 363.073 and
parts 5000.3400 to 5000. 3600 but not adequately addressed in the affirmative
action plan.

D. The contractor shall be requested to furnish only the specific 1tems
of information which the compliance officer determines are:

€8] necessary for conducting the review and completing the stan-
dard compliance review report, and

(2) not'contained in or able to be derivéd from the material submit-
ted by the contractor.

'E. In order to pursue certain issues uncovered in the compliance review,
1t may be necessary for the compliance officer to request certain additional
information on-site even though such data have not been previously identified.
The additional information must also meet the criteria in this part.

F. Where necessary, the compliance officer may take information made
available during the on-site review off-site for further analysis. An'off-site analysis
shall be conducted where issues.have arisen concerning deficiencies or an appar-
ent violation which is only capable of being more thoroughly analyzed off-site
before a determination of compliance is made." -

Subp. 5. Review of contractor data. If the contractor 1s concerned with the
confidentiality of information such as lists of employees, employee names, rea-
sons for termination, and pay data then alphabetic or numeric coding or the use
of an 1ndex of pay and pay ranges is acceptable for desk audit purposes.

The contractor shall provide full access to all relevant data on-site as required
by subpart 4, item A.

The contractor shall provide all data-determined by the compliance officer
to be necessary for off-site analysis pursuant to subpart 4, item F. The data may
only be coded 1f the contractor makes the code available to the compliance officer.
If the contractor believes that particular information which is to be taken off-site
is,not relevant to compliance; the contractor may request a ruling by the supervi-
sor of the department’s compliance division who shall 1ssue a ruling within ten
days. The contractor may appeal that ruling to the commussioner within ten days.
The commuissioner or his or her designee shall issue a final ruling within ten days.
The information 1n question may be withheld pending a ruling by the supervisor
or if appealed, a final ruling by the commissioner. Data determined to be relevant
to the investigation must be submitted to the compliance officer within five days
of the ruling by the supervisor, or if appealed, within five days of the final ruling
of the commussioner.

Subp. 6. Employee interviews. The compliance officer shall contact, where
appropriate, a reasonable number of employees for interviews as part of the
on-site review of the contractor’s employment practices. The number, scope, and
manner of conducting the interviews must be discussed in advance with the
contractor.

Statutory Authority: MS s 363 074
History: 9 SR 2748
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"MINNESOTA RULES 1986
127 DISCRIMINATION COMPLAINTS; CERTIFICATES 5000.3600

5000. 3600 DUTIES OF CONTRACTING STATE AGENCY. :

Subpart 1. Cogperation with commissioner. Each state agency shall cooperate
with the commissioner in the performance of his or her responsibilities under
Minnesota Statutes, section 363.073 and parts 5000.3400 to 5000.3600. Cooper-
ation includes the responsibility to ensure that contractors are cognizant of their
obligations under Minnesota Statutes, section 363.073 and parts 5000.3400 to
5000.3600.

Subp. 2. Information provided to contractors. Each state agency shall include
1n each contract the contractor’s obligation and requirements to comply with
Minnesota Statutes, section 363.073 and parts 5000.3400 to 5000.3600, and
provide documentation describing the law and rules pertaining to the law and the
specific criteria by which the affirmative action plan will be approved or rejected.

Subp. 3. Information provided to department. Each contracting state agency
shall provide any information which comes to its attention which indicates that
a contractor is not 1n compliance with Minnesota Statutes, section 363.073 or any
rule relating to that statute.

Subp. 4. Contract clause required. Each covered contract must contain an
affirmative action clause which states the intention of the agency to carry out its
responsibility for requiring affirmative action by its contractors and specific
language outlinmg consequences for failure to implement the contractor’s affirma-
tive action plan or make a good faith effort to.do so.

Subp. 5. Submission of list of bidders. The contracting agency shall submit
to the department a list of prospective bidders prior to the opening of a contrac-
tor’s bid to ensure compliance with Minnesota Statutes, section 363.073.

Subp. 6. List of contractors from department. Every 60 days the department
shall furmish state agencies with a list of currently certified contractors and
contractors whose certificates of compliance have been suspended or revoked or
who have been deemed ineligible according to Minnesota Statutes, section 363.073.

Subp. 7. State agency’s duty to provide information to department. Each
contracting state agency shall provide the department with any information or
assistance the department deems necessary to seek compliance with Minnesota
Statutes, section 363.073 and the rules adopted under it.

Subp. 8. Copy of statute and rules to be made available. Each contracting.
agency shall make available to each bidder a copy of Minnesota Statutes, section
363.073 and the rules adopted pursuant to it. )

Subp. 9. Bid specifications, modifications; incorporation of statutory and rule
requirements. Each contracting state agency shall include the following paragraph
1n all bad specifications and modifications:

“It is hereby agreed between the parties that Minnesota Statutes, section
363.073 and Minnesota Rules, parts 5000.3400 to 5000.3600 are incorporated
into any contract between these parties based upon this specification or any
modification of it. A copy of Minnesota Statutes, section 363.073 and Minnesota
Rules, parts 5000.3400 to 5000.3600 are avallable upon request from the con-
tractmg agency.”

Statutory Authority: MS s 363.074
History: 9 SR 2748
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