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. Subp. 2a. Board. “Board” means the petroleum tank release compensatlon
board. L
|
!

[Forte‘xtofsubp.? .s‘eeMR] 5 o

Subp. 3a. Consultant services. “Consultant serv1ces means profess1onal con-
sulting, investigation, or design services. -
. Subp. 3b. Contractor services. “Contractor services” means products and ser-
vices within a scope of work that.can be defined, by typlcal wr1tten plans and spec-
ifications including, but not limited to, excavation, treatment of contaminated
soil and groundwater, soil borings and well 1nstallat10ns laboratory analys1s sur-
veymg, electrical, plumbing, carpentry, and equipment. .*~ ", | T
[For text of subps 4 to 6, see M.R ] '

Subp. 7. “Volunteer. “Voluriteer” means a person who
A. is not a responsible person under Mlnnesota Statutes sectlon
l 15C.02;
B. holds legal or equ1tab1e title to the property where a release occurred
and ,
| C. incurs reimbursable costs on or after May 23, 1989. o
Statutory Authority: MS s 115C.07 L

History: 15 SR 2266; 16 SR 2684 = = "

2890.0060 REIMBURSEMENT OF COSTS,,

Subpart 1. Generally. Each respons1b1e person who has 1ncurred reimburs-

able costs after June 4, 1987, in response to a release, and-each volunteer who

as incurred reimbursable costs on or after May 23, 1989, in response to a release,
ay apply to the board for partial reimbursement of eligible costs.

[For text of subp 2, see, M.R ]

Subp. 2a. Amount of reimbursement. The board shall reimburse a responsrble
erson or volunteer who is eligible for 90 percent of the portion of the total reim-
ursable costs or $1,000,000, whichever is less.

[For text of subp 2b, see M R ]
Subp. 3. Multiple responsible persons. If there is more than one respons1ble
erson or volunteer who incurs reimbursable costs for a single release or at a sin-
e corrective action site, each responsible person or volunteer must apply sepa-
ately for reimbursement. Not more than $1,000,000 may be reimbursed for costs
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i

associated with a single release, regardless of the number of persons eligible for!
reimbursement.

[For text of subp 4, see M.R ] |

Statutory Authority: MS s 115C.07
History: 15 SR 2266

2890.0065 REDUCTION OF REIMBURSEMENT AMOUNT. .

Subpart 1. Amount of reduction. Pursuant to Minnesota Statutes, section:
115C.09, subdivision 2, the board shall reduce the amount of reimbursement to
be made toa noncomphant responsible person as follows:

A. For failure to comply with state and federal rules and regulatlons
applicable to the tank, the board shall reduce the amount of reimbursement by,
ten to 25 percent upon consideration of the likely environmental impact of the;
failure to comply. Notwithstanding the foregoing, the board shall reduce the
amount of reimbursement by five percent, with a minimum reduction of $200,
for failure to register a tank pursuant to Minnesota Statutes, section 116.48.

B. For failure to report a release as required by Minnesota Statutes, sec-
tion 115.061, the board shall reduce the amount of reimbursement by ten to 25
percent upon cons1derat10n of the likely environmental impact of the failure to
report. ;

C. For failure to cooperate with the agency in responding to the release,
the board shall reduce the amount of reimbursement by 25 to 50 percent upon
consideration of the likely environmental impact of the failure to cooperate.

D. For failure to exercise due.care with regard to operation of the tank,
the board shall reduce the amount of reimbursement by 25 to 50 percent upon
consideration of the likely enwronmental impact of the failure to exercise due
care.

Subp. 2. Cumulative application. The reduction percentages specified in sub
part 1 shall be applied on a cumulative basis.

" Subp. 3. Deviations. The board may increase or decrease the amount of
reduction by up to 50 percent of the original amount of reimbursement if war-
ranted upon consideration of the following factors: .

A. the public interest;

B. the deterrent effect of the award reduction on other tank owners and
operators;

C. the amount of reimbursement reduction reccommended by the com-
missioner; and

D. whether the noncompliance was knowing or willful.

Statutory Authority: MS.s 115C.07
. History: 15 SR 2266 .

2890.0070 ELIGIBLE COSTS.

Subpart 1. Reimbursable corrective actions. Costs associated with the follow
ing correctlve actions may be eligible for reimbursement from the fund:

[For text of items A to E, see M.R.]

Subp. 2. [Repealed, 16 SR 2684]
Statutory Authority: MS s 115C.07
" - History: 15 SR 2266; 16 SR 2684

2890.0075 DOCUMENTATION OF REASONABLENESS
Subpart 1.. Generally. The applicant shall prove the reasonableness of al

—
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incurred eligible costs. Effective for any contract entered into’or commenced on
or after June 15, 1992, the applicant shall solicit a minimum of two written-com-
petitive bids for each contractor service, and two written proposals for consultant
services. The board shall pay only those costs it determines to be reasonable.

Subp.’2.'Contractor servwes, bids. The appllcant or its agent shall solicit, pub-
licly or privately, a minimum of two written competmve bidsin a form pre-
'scribed by the board based upon comparable unit costs for each contractor
service performed in connect1on with corrective action ffom contractors consid-
ered by the applicant or its agent to be qualified and who shall have all necessary
licenses and govemment approvals for the work to be performed.

Copies of the written bids shall be submitted to the board with the appllca-
tion for reimbursement. Unit costs substantially in excess of those in the bid of
the lowest qualified bidder, shall be considered prima facie unreasonable by the
board. . .

Subp 3. Consultant semceS' proposals. The apphcant shall sohc1t a mini-
mum of two written proposals for consultant services from consultants consid-
ered by the applicant to be qualified in a form prescnbed by the board setting
-forth the qualifications of the consultant and estimates of costs for consult1ng ser-
\vices. The applicant must make a good faith effort to assure that the costs in the
.proposal selected are reasonable considering the qual1ﬁcat10ns of the consultant
.and the services to be performed.

. Copies of the written proposals shall 'be submitted to the board w1th the
appl1cat1on for reimbursement. The board shall require the applicant to justify
the reasonableness of the costs.in the proposal selected if the reasonableness of
the costs is not apparent in the documentation submitted w1th the application.

The applicant may present evidence of reasonableness by a showmg that the
lowest cost proposal was selected, or that the services to be performed or the
selected _consultant’s quahﬁcat1ons 1nclud1ng, but not lumted to, education,
experience, certifications and registrations, health and safety training, insurance,
ava11ab111ty and references, justified the selection of a higher cost proposal.

Subp 4. Exemptlons. The applicant shall be granted an exemption from the
requlrement that a minimum of two bids be obtained for each contractor service
or a minimum of two proposals be obtained for ‘consultant services:, . -

A. if the board determmes that the applicant has prov1ded satlsfactory

evidence: Y :

: (1).that only one contractor or consultant was reasonablyl available
to perform the necessary service and that costs are not.substantially in excess of

costs charged for similar services by a comparable contractor or consultant in the

same geographical area; or

(2) that the necessary services were requ1red by an emergency,

including the abatement of free product, for which there was not sufficient time

to obtain bids or proposals; or

) B. if the board makes an annual determination, that the applicant has

established that a standing contract that was entered into via a bidding or evalua-

tion process will result in reasonable corrective-action costs by, providing to the

board:

‘ (1) documentation-of the bidding process that led to the standing
contract for contractor services or a written explanation of the evaluation process

that led to the standing contract for consultant services; and

l (2) a written explanation of why the standing contract. results in
ower corrective action costs than obtaining bids or proposals on a per job basis.
- Subp. 5. Reasonableness of incurred costs. Notwithstanding subparts 1 to 4,

he board may consider all invoice costs submitted for re1mbursement to deter-
ine whether the costs incurred are reasonable. ' S
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Statutory Authority: MS s 115C.07
History: 16 SR 2684

2890.0080 INELIGIBLE COSTS. . i

. All costs associated with actions that do not minimize, eliminate, or clean.
up a release to protect the public health and welfare or the environment are ineli-,
gible costs. Ineligible costs include, but are not limited to, any costs related to the-
permanent repair or replacement of a tank, upgrading tanks, removal of tanks,
loss of income, attorney’s fees, permanent relocation of residents, decreased:
property values, reimbursement for the responsible person’s own time spent in
planning and administering a corrective action plan, aesthetic improvements, or
any work performed that is not in compliance with safety codes including but not
limited to Occupational Safety and Health Administration requirements, well
codes, and fire codes. Other ineligible costs include corrective action costs which
are covered under an insurance or other contract for initial and supplemental.
applications received by the board after October 21, 1991,

Statutory Authority: MS s 115C.07
History: 16 SR 958

2890.0090 APPLICATION PROCESS.

Subpart 1. A_i)plications. A person who requests compensation from the fund
shall complete, sign, and submit to the board a written application. The applica-
tion shall be made on a form prescribed by the board and shall contain at least
the following:

A. the name of the person making the application;

B. a description of the site of the release; '

C. (1) for costs associated with corrective action related to soil contami-
nation, a copy of the commissioner’s approval of a soil corrective action plan, or
ev1dence that a proposed soil corrective action plan has been submitted to the
commissioner; or

(2) for costs associated with corrective action that will address the
entire release, including groundwater if necessary, a copy of the commissioner’s
approval of a comprehensxve corrective action plan, or evidence that a proposed
comprehensive corrective action plan has been submitted to the commissioner;
or . \

(3) a closure letter issued by the commissioner;

D. an itemized list of all corrective actions taken, the eligible costs asso-
ciated with the actions, and the name of the engineer, contractor, or subcontrac-
tor who performed the action; and .

E. documentation of solicitation of competitive bids or proposals or
qualification for exemption as required by part 2890.0075.

[For text of subp 2, see M.R.]

Subp. 3. Subsequent applications. An eligible responsible person or volunteer
who has already obtained partial reimbursement from the board and who has
mculf“red additional or continuing eligible costs due to the same release may Teap-
ply i

A. the amount of the person’s original reimbursement was less than 90
percent of the eligible costs or $1,000,000, whichever is less. .

B. the eligible costs submitted on a subsequent application are not
related to any new releases at the site.
The total reimbursement to a responsible person or volunteer for a release shall
not exceed 90 percent of the total eligible costs or $1,000,000, whichever is less,
regardless of the number of applications for relmbursement submitted by the
responsible person or volunteer.
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[For text of subp 4, see M.R.]

Subp. 5. Certification. A person who signs an application for reimbursement
shall make the following certification: “I certify under penalty of law that this doc-
ument and all attachments were prepared under my direction or supervision in
accordance with a system designed to assure that qualified personnel properly

ather and evaluate the information submitted. Based on my inquiry of the per-
on or persons who manage the system, or those persons directly responsible for
athering the information, the information submitted is, to the best of my knowl-
nge and belief, true, accurate, and complete. . ot

I certify that if I have submitted invoices for costs that I have incurred but
that remain unpaid, I will pay those invoices within 30 days of receipt of reim-
bursement from the board. I understand that if I fail to do so, the board may
demand return of all or any portion of reimbursement paid to me and that if I
fail to comply with the board’s demand, that the board may recover the reim-
bursement, plus administrative and legal expenses in a civil action in district
court. I understand that I may also be subject to a civil penalty.”

Additionally, if the responsible person is not an individual, the person autho-
rized under subpart 4 shall make the following certification: “I further certify that
I am authorized to sign and submit this application on behalf of (entity).”

Subp. 6. Report of the commissioner. Upon notification by the board’s staff
that a complete application has been received, the commissioner shall, in a timely
manner, provide the board with a written report on the applicant’s compliance
¢r noncompliance with Minnesota Statutes, section 115C.09, subdivision 2,
paragraphs (b) and (c). The. report shall include documentation supporting the
commissioner’s findings. The commissioner shall file the report with the board
o later than 15 days after notification.

In addition, the board may, as it deems necessary, request additional infor-
mation from the commissioner or can request participation of agency staff at a
poard meeting. All responses to requests for information shall be delivered in a
imely manner. The board may delegate these powers to its staff.

Statutory Authority: MS s 115C.07 | A
History: 15 SR 2266; 16 SR 2684

2890.0110 RIGHT TO APPEAL.

| A person may appeal a determination by the board as a contested case hear-
Ing under Minnesota Statutes, chapter 14.

Statutory Authority: MS s 115C.07. .
History: 15 SR 2266

b
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