LAWS of MINNESOTA for 2004

CHAPTER 183—H.E.No. 2235

An act relating to unemployment insurance; modifving definitions; making technical,
housekeeping, and policy changes; modifying penalty provisions; amending Minnesota Statutes
2002, sections 176,011, subdivision 20; 268.035, subdivisions 3, 8a, 12a, 17, 20, 23a, 28, by
adding a subdivision; 268.043; 268,044, subdivisions 2, 3, 4; 268.051, subdivisions 4, 7;
268.0511; 268.053, subdivision 2; 268.057, as amended; 268.058, as amended; 268.059,
subdivision 3; 268.0625, as amended; 268.064, subdivisions 1, 3; 268.065, subdivisions 1, 2;
268.07, subdivisions 1, 3; 268.085, subdivisions 2, 12, 13a, 14; 268.095, subdivisions 4, 6a;
268.101, subdivisions 2, 4; 268.103; 268.105, as amended; 268.115, subdivision 5; 268.125, |
subdivision 5: 268.135, subdivisions 1, 2, 4; 268.145, subdivision 1; 268.18, subdivisions 2b, 6;

268.182; 268.184; Minnesota Statutes 2003 Supplement, sections 268.035, subdivision 15;
268.042, subdivisions 1, 3; 268.044, subdivisions 1, la; 268.045; 268.047, subdivision 5;
268,051, subdivisions 1, 1a, 3, 5, 6; 268.052, subdivisions 1, 2; 268.053, subdivisions 1, 3;
268,059, subdivision 1; 268.063; 268.066; 268.067; 268.0675; 268.07, subdivision 2; 268.085,
subdivisions 1, 3, 4, 5, 6; 268.095, subdivisions 1, 3; 268.101, subdivisions 3, 3a; 268.18,
subdivisions 1, 2; 268.186; 268.19, subdivision 2; proposing codmg for new law in Minnesota
Statutes, chapter 268.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. Minnesota Statutes 2002, section 176.011, subdivision 20, is amended
to read:

Subd. 20. AVERAGE WEEKLY WAGE. The statewide average weekly wage
for any year means that wage determined by the commissioner in’ the following
manner: On or before July 1 preceding the year in which the wage is to be applicable,
the total wages reported on {ax wage detail reports to the Department of Employment
and Fconomic Security Development for the preceding 12 months ending on
December 31 of that year shall be divided by the average monthly number of covered
workers (determined by dividing the total covered workers reported for the year ending
December 31 by 12). The average annual wage thus obtained shall be divided by 52
and the average weekly wage thus determined rounded to the next highest dollar.

Sec. 2. [268.032] ELECTRONIC TRANSMISSION; WHEN ALLOWED;
SENDING TO LAST KNOWN ADDRESS REQUIRED.

(a) I any 1equued not1ce, determination, or de01s1on 1ssued undel thIS chaptel

employer has afﬁlmatlv»ly indicated that the apphcant or employel would pxefel
required notices, determinations, or decisions be sent by electronic transmission rather
than by mail. An applicant or employer may y withdraw an indicated preference for
electronic transmission.

(b) If any required notice, determination, or decision issued under this chapter is
sent by mail to an apphcant oran employe1 the notlce, detenmnatlon or “decision must

issued under this chapter is sent by electronic transmission, the notice, deteumnatlon,
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employer. If any 1cqu1red notice, determination, or decision issued under this chapter
is sent by clectronic transmission and the commissioner is notified that the electronic
address of the applicant or employer is no longer in service, the commissioner must
then send the required notice, determination, or decision by mail to the last known

address. o T
EFFECTIVE DATE. This section is effective llﬂz 1, 2005.

Sec. 3. [268.033] COMPUTATION OF TIME.

The computation of time provisions of section 645.151 apply to this chapter.

Sec. 4. Minnesota Statutes 2002, section 268.035, subdivision 3, is amended to
read:

Subd. 3. BACK PAY. “Back pay” means a retroactive payment of money by an
employer to an employee or former employee for lost wages as determined by an

Sec. 5. Minnesota Statutes 2002, section 268.035, subdivision 8a, is amended to
read:

" Subd. 8a. COMMISSIONER. “Commissioner” means the commissioner of

employment and economic seeuzity development.

Sec. 6. Minnesota Statutes 2002, section 268.035, subdivision 12a, is amended to
read:

Subd. 12a. DEPARTMENT. “Department” means the Department of Employ-
ment and Economic Seeuzity Development.

Sec. 7. Minnesota Statutes 2002, section 268.035, is amended by adding a
subdivision to read:

Subd. 12b, ELECTRONIC TRANSMISSION. “Electronic transmission” means
a communication sent by electronic, digital, magnetic, wireless, optical, electromag-
nefic or similar capablhtles, and when permitted by the commissioner, a telephone
communication.

Sec. 8. Minnesota Statutes 2003 Supplement, section 268.035, subdivision 15, is
amended to read:

Subd. 15. EMPLOYMENT. “Employment” means service performed by:

(1) an individual who is considered an employee under the common law of
employer-employee and not considered an independent contractor;
(2) an officer of a corporation;

(3) a member of a limited liability company who has less than a 25 percent
ownership share and is considered an employee under the common law of employer-
employee; or

(4) an individual who performs services for a person for compensation, as:
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(i) an agent-driver or commission-driver engaged in distributing meat products,
vegetable products, fruit products, beverages, or laundry or dry cleaning services; or

(ii) a traveling or city salesperson, other than as an agent-driver or commission-
driver, engaged full-time in the solicitation on behalf of the person, of orders from
wholesalers, retailers, contractors, or operators of hotels, restaurants, or other similar
establishments for merchandise for resale or supplies for use in their business
operations.

This clause shall apply only if the contract of service provides that substantially
all of the services are to be performed personally by the individual, and the services are
part of a continving relationship with the person for whom the services are performed,
and the individual does not have a substantial investment in facilities used in
connection with the performance of the services, other than facilities for transportation.

EFFECTIVE DATE. This section is effective January 1, 2005.

Sec. 9. Minnesota Statutes 2002, section 268.035, subdivision 17, is amended to
read:

Subd. 17. FILING; FILED. “Filing” or “filed” means the delivery of any
document to the commissioner or any of the commissioner’s agents, or the depositing
of the document in the United States mail properly addressed to the department with
postage prepaid, in which case the document shall be considered filed on the day
indicated by the cancellation mark of the United States Postal Service.

If, where allowed, an application, protest, appeal, or other required action is made
by telephene or electronic transmission, it shall be considered filed on the day received
by the department. .

Sec. 10. Minnesota Statutes 2002, section 268.035, subdivision 20, is amended to
read: .

Subd. 20. NONCOVERED EMPLOYMENT. “Noncovered employment”
means:

(1) employment for the United States government or an instrdmentality thereof,
including military service; :

(2) employment for a state, other than Minnesota, or a political subdivision or
instrumentality thereof;

(3) employment for a foreign government;

{4) employment for an instrumentality wholly owned by a foreign government, if
the employment is of a character similar to that performed in foreign countries by
employees ‘of the United States government or an instrumentality thereof and the
United States Secretary of State has certified that the foreign government grants an
equivalent exemption to similar employment performed in the foreign country by
employees of the United States government and instrumentalities thercof;

(5) employment covered under United States Code, title 45, section 351, the
Railroad Unemployment Insurance Act;
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(6) employment covered by a reciprocal arrangement between the commissioner
and another state or the federal government which provides that all employment
performed by an individual for an employer during the period covered by the
reciprocal arrangement is considered performed entirely within another state;

(7) employment for a church or convention or association of churches, or an
organization operated primarjly for religious purposes that is operated, supervised,
controlled, or principally supported by a church or convention or association of
churches described in United States Code, title 26, section 501(c)(3) of the federal
Internal Revenue Code and exempt from income tax under section 501(a);

(8) employment of a duly ordained or licensed minister of a church in the exercise
of a ministry or by a member of a religious order in the exercise of duties required by
the order, for Minnesota or a political subdivision or an organization described in
United States Code, title 26, section 501(c)(3) of the federal Internal Revenue Code
and exempt from income tax under section 501(a);

(9) employment of an individual receiving rehabilitation of “sheltered” work in a
facility conducted for the purpose of carrying out a program of rehabilitation for
individuals whose earning capacity is impaired by age or physical or mental deficiency
or injury or a program providing “sheltered” work for individuals who because of an
impaired physical or mental capacity cannot be readily absorbed in the competitive
labor market. This clause applies only to services performed for Minnesota or a
political subdivision or an organization described in United States Code, title 26,
section 501(c)(3) of the federal Internal Revenue Code and exempt from income tax
under section 501(a) in a facility certified by the Rehabilitation Services Branch of the
department or in a day training or habilitation program licensed by the Department of
Human Services; '

(10) employment of an individual receiving work relief or work training as part
of an unemployment work relief or work training program assisted or financed in
whole or in part by any federal agency or an agency of a state or political subdivision
thereof. This clause applies only to employment for Minnesota or a political
subdivision or an organization desctibed in United States Code, title 26, section
501(c)(3) of the federal Internal Revenue Code and exempt from income tax under
section 501(a). This clause shall not apply to programs that require unemployment
benefit coverage for the participants;

(11) employment for Minnesota or a political subdivision as an elected official, a
member of a legislative body, or a member of the judiciary;

(12) employment as a member of the Minnesota National Guard or Air National
Guard;

(13) employment for Minnesota, a political subdivision, or instrumentality

thereof, as an employee serving only on a temporary basis in case of fire, floed,
tornado, or similar emergency;

(14) employment as an election official or election worker for Minnesota or a
political subdivision, but only if the compensation for that employment was less than
$1,000 in a calendar year;
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(15) employment for Minnesota that is a major policy making or advisory position
in the unclassified service, including those positions established pursuant to section
43A.08, subdivision la;

(16) employment for a political subdivision of Minnesota that is a nontenured
major policy making or advisory position; -

(17) domestic employment in a private household, local college club, or local
chapter of a college {raternity or sorority performed for a person, only if the wages paid
in any calendar quatter in either the current or preceding calendar year to all
individuals in domestic employment totaled less than $1,000.

“Domestic employment” includes all service in the operation and maintenance of
a private household, for a local college club, or local chapter of a college fraternity or
sorority as distinguished from service as an employee in the pursuit of an employer’s
trade or business; ‘

(18) employment of an individual by a son, daughter, or spouse, and employment
of a child under the age of 18 by the child’s father or mother;

(19) employment of an inmate of a custodial or penal institution;

(20) employment for a school, college, or university by a student who is enrolled
and is regularly attending classes at the school, college, or university;

(21) employment of an individual who is enrolled as a student in a full-time
program at a nonprofit or public educational institution that maintains a regular faculty
and curriculum and has a regularly organized body of students in attendance at the
place where its educational activities are carried on, taken for credit at the institution,
that combines academic instruction. with work experience, if the employment is an
integral part of the program, and the institution has so certified to the employer, except
that this clause shall not apply to employment in a program established for or on behalf
of an employer or group of employers;

(22) employment of university, college, or professional school students in an
internship or other training program with the city of St. Paul or the city of Minneapolis
pursuant to Laws 1990, chapter 570, article 6, section 3;

(23) employment for a hospital by a patient of the hospital. “Hospital” means an
institution that has been licensed by the Department of Health as a hospital;

(24) employment as a student nurse for a hospital or a nurses’ training school by
an individual who is enrolled and is regularly attending classes in an accredited nurses’
training school;

(25) employment as an intern for a hospital by an individual who has completed
a four-year course in an accredited medical school;

(26) employment as an insurance salesperson, by other than a corporate officer, if
all the compensation for the employment is solely by way of commission. The word
“insurance” shall include an annuity and an optional annuity;
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(27) employment as an officer of a township mutual insurance company or
farmer’s mutual insurance company operating pursuant to chapter 67A,;

(28) employment of a corporate officer, if the officer owns 25 percent or more of
the employer corpor at1on and employment of a member of a limited liability ¢ company,
1f the member owns 25 percent or more of the employer limited liability company;

(29) employment as a real estate salesperson, by other than a corporate officer, if
all the compensation for the employment is solely by way -of commission;

€29 (30) employment as a direct seller as defined in United States Code, title 26,
section 3508;

39 31 employment of an individual under the age of 18 in the delivery or
distribution of newspapers. or shopping news, not including delivery or distribution to
any point for subsequent delivery or distribution;

81 (32) casual employment performed for an individual, other than domestic
employment under clause (17), that does not promote or advance that employer’s trade
or business;

€32y (33) employment in “agricultural employment” unless considered “covered
-agdcultural employment” under sub'division 11; or " '

(33) (34) if employment during one-half or more of any pay period was covered
employment, all the employment for the pay period shall be considered covered
‘emiployment; but if during more than one-half of any pay period the employment was
honcovered employment, then all of the employment for the pay period shall be
considered noncovered employment. “Pay period” means a period of not more than a
calendar month for which a payment or compensation is ordinarily made to the
employee by the employer.

EFFECTIVE DATE. This section is effective January 1, 2005.

Sec. 11. Minnesota Statutes 2002, section 268.033, subdivision 23a, is amended
to read: .

Subd. 23a. SUITABLE EMPLOYMENT. (a) Suitable employment means
employment in the applicant’s labor market area that is reasonably ‘related to the
applicant’s qualifications. In determining whether any employment is suitable for an
applicant, the degree of risk involved to the health and safety, physical fitness, prior
training, experience, length of unemployment, prospects for securing employment in
the af)plicant’s customary occupation, and the distance of the employment from the
applicant’s residence shall be considered.

" (b) In determining what is suitable employment, primary consideration shall be
given to the temporary or permanent nature of the applicant’s separation from
employment and whether the applicant has favorable prospects of finding employment
in the applicant’s usual or customary occupation at the applicant’s past wage level
within a reasonable period of time.
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If prospects are unfavorable, employment at lower skill or wage levels is suitable
if the applicant is reasonably suited for the employment beeause of considering the
applicant’s education, training, work experience, o¢ and current physical and mental
ability.

The total compensation must be considered, including the wage rate, hours of
employment, method of payment, overtime practices, bonuses, incentive payments,
and fringe benefits.

~ (c) When potential employment is at a rate of pay lower than the applicant’s
former rate, consideration must be given to the length of the applicant’s unemployment
and the proportion of difference in the rates. Employment that may not be suitable
because of lower wages during the early weeks of the applicant’s unemployment may
become suitable as the duration of unemployment lengthens. '

(d) For an applicant seasonally unemployed, suitable employment includes
temporary work in a lower skilled occupation that pays average gross weekly wages
equal to or more than 150 percent of the applicant’s weekly unemployment benefit
amount.

(e) If a majority of the applicant’s wage credits were earned from part-time
employment, part-time employment in a position with comparable skills and compa-
rable hours that pays average gross weekly wages equal to or more than 150 percent
of the applicant’s weekly unemployment benefit amount shail be considered suitable
employment.

(f) To determine suitability of employment in terms of shifts, the arrangement of
hours in addition to the total number of hours is to be considered. Employment on a
second, third, rotating, or split shift is suitable employment if it is customary in the
occupation in the labor market area. '

(g) Employment shall not be considered suitable if:
(1) the position offered is vacant because of a labor dispute;

(2) the wages, hours, or other conditions of employment are substantially less
favorable than those prevailing for similar employment in the labor market area; or

(3) as a condition of becoming employed, the applicant would be required to join
a company union or to resign from or refrain from joining any bona fide labor
organization.

EFFECTIVE DATE. This section is effective August 1, 2004, and applies to all
determinations and decisions 15 issued by the department on or after August 1, 2004

Sec. 12. Minnesota Statutes 2002, section 268.035, subdivision 28, is amended to
read: ’

Subd, 28. WAGE DETAIL REPORT. “Wage detail report” means the report of
wages paid and hours worked by on each employee in covered employment required
from an employer on a calendar “quarter basis under section 268.044. Aa aa;ahafy
report broken down by business locations; when required by the commissionet; shall

New language is indicated by underline, deletions by strikeout:

Copyright © 2004 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.




Ch. 183 LAWS of MINNESOTA for 2004 264

contain the number of employees in covered employment for each month; and the
quarterly total wages for each location- The auxiliary report may be made part of the
wage detail repett; the tax report; or filed separately; as required by the commissioner.

EFFECTIVE DATE. This section is effective July 1, 2005.

Sec. 13. Minnesota Statutes 2003 Supplement, sectlon 268.042, subdivision 1, is
amended to read:

Subdivision 1. EMPLOYER FOR PART OF YEAR REGISTRATION. (a)
Each employer shall, upon or before the submission of its first wage detail report under
" section 268.044, register with with the commissioner fg a Eaz account or a reimbursable

‘account, by electronic transmission in a format prescribed by the commissioner. The
employer must provide ail required information for reglstlatlon

(b) Except as provided in subdivision 3, any organization or person that is or
becomes an employer subject to the Minnesota Unemployment Insurance Law within
any calendar year shall be considered to be subject to these seetions this chapter the
entire calendar year. T

—— e

account or reimbursable account shall notlfy the commissioner by electronic transmis-

sion, in a format prescribed by the commissioner, that the employer no longer has
employees and does not intend or r expect to pay wages ges to al any employees in the next
calendar year and into the foreseeable future. Upon such notification, the commis-
sioner shall not?qﬁx—e— tﬁemployer to file wage detail reports under section 268.044,
subdivision 1 paragraph (d), commencing the calendar guarter after the notice of

termination was received by the commissioner.

EFFECTIVE DATE. This section is effective July 1, 2005.

Sec. 14. Minnesota Statutes 2003 Supplement, section 268.042, subdivision 3, is
amended to read:

Subd. 3. ELECTION AGREEMENTS: TERMINATION TO HAVE NON-
‘COVERED EMPLOYMENT CONSIDERED COVERED EMPLOYMENT. (a)
Any employer that has employment performed for it that does not constitute covered
is noncovered employment under section 268.035, subdivision 20, may file with the
commissioner & wiitten, by electronic transmission in a format prescribed by the
commissioner, an election that all such employment, in one or more distinct
establishments or places of business, shall be considered covered employment for not
less than two calendar years. The commissioner shall have discretion on the approval
of any election. Upon the written approval of the commissioner, sent by mail or
electronic transmission, the employment shall constitute covered enﬁ)y_ﬁent from
and beginning the calendar quarter after the date stated in the of approval or beginning
a later calendar quarter if requested by the employer. The employment shall cease to
be considered covered employment as of the first day of January of any calendar year
only if at least 30 calendar days prior to the first day of January the employer has filed
with the commissioner, by electronic transmission in a format prescribed by the

commissioner, a weitten notice to that effect.
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(b) The commissioner. must terminate any election agreement under this subdi-
vision upon 30 calendar days’ notice sent by mail or electronic transmission, if the
employer fails to pay all is delinquent on any taxes due or reimbursements due the trust
fund.

EFFECTIVE DATE. This section is effective July 1, 2005.
Sec. 15. [268.0425] ELECTRONIC TRANSACTION PRESUMPTION.

It any electronic transaction is done under this chapter using an identification
numbex or code assigned an employu by the commissioner, the tlansactxon is

—— e e

Sec. 16. Minnesota Statutes 2002, section 268.043, is amended to read:
268.043 DETERMINATIONS OF COVERAGE.

(a) The commissionet, upon the commissioner’s own motion or upon application
of an organization or person, shall determine if that organization or person is an
employer or whether services performed for it constitute employment and covered
employment, or whether the compensation for services constitutes wages, and shall
notify the organization or person of the determination. The determination shall be final
unless the organization or person, within 30 calendar -days after sending of the
determination by mail or electronic transmission, files an appeal- Proceedings on the
appeal shall be conducted in accordance with seetion 268105

' (b) The commissioner may at any Hme upep the commissioner’s own motion
correet any error of the department resulting in an erroneous determination under this

seetion: A corrected determination a protest. Upon receipt of a protest, the commis-

sioner shall review all available evidence and determine whether an error has been
made. The commissioner shall send to the mgamzatlon or person, by mail or electronic
transmission, an affirmation or redetermination, The affirmation or redetermination
shall be final -unless, within 30 calendar days' after sending of the cerrected
detesmination affirmation or redetermination to the organization or person by mail or
electronic transmission, an appeal is filed. Proceedings on the appeal shall be
conducted in accordance with section 268.105.

¢e) (b) No organization or person shall be initially determined an employer, or that
services pelfoxmed for it were in employment or covered employment, for periods
more than four years prior to the year in which the determination is made, unless the
commissioner finds that there was fraudulent action to avoid liability under this
chapter.

EFFECTIVE DATE. This section is effective July 1, 2005.

Sec. 17, Minnesota Statutes 2003 Supplement, section 268.044, subdivision 1, is
amended to read:

Subdivision 1. WAGE DETAIL REPORT. (a) Each employer that has employ-
ees in covered employment shall file submit a quarterly wage detail report by
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electronic transmission, in-a manner and format prescribed by the commissioner. The
report shall include for each employee in covered employment, the employee’s name,
Social Security number, the total wages paid to the employee, and total number of paid
hours worked. For employees exempt from the definition of employee in section
177.23, subdivision 7, clause (6), the employer shall report 40 hours worked for each
week any duties were performed by a full-time employee and shall report a reasonable
estimate of the hours worked for each week duties were performed by a part-time
employee. In addition, the wage detail 1ep01t shall mclude the number of employees

Ifthe i 1nf01 ‘mation required is “not filed submiited in a manner and format prescribed by
the commissioner, it shall not be considered a wage detail report. The report is due and
must be filed received by the commissioner on of before the last day of the month
following the end of the calendar quarter. The commissioner may delay the due date
on a specific calendar quarter in the event the department i is “unable to accept wage
detail reports electronically.

(b) The employer may 1ep01t the wages pald to the nearest next IOWer whole
dollar amount. :

. {©) An employe1 need not include the name of the employee or other 1equired
mformatlon on the wage detail report if disclosure is specifically exempted from being
reported by federal law, . . .

(d) A wage detail report must be submitted for each calendar quarter even though
no wages. were paid, unless the em employer has notlfled the commissioner, under section
268.042, subdivision 1, paragraph (c), of termination of business.

EFFECTIVE DATE. This section is effective July 1, 2005.”

Sec. 18. anesota Statutes 2003 Supplement section 268, 044 subd1v1s1on la, is
amended to read:

Subd. 1a. ELECTRONIC TRANSMISSION OF REPORT RL‘QUIRED Each
employer that has 50 er more employees to report for a calendar quarter under
subdivision 1 must file submit the quarterly wage detail report by electronic
transmission in a format prescribed by the commissioner. The commissioner shall have
the discretion to accept wage detail reports by magnetic media in a format preseribed
bytheeemm&s*enen%gede@aﬂrepoﬁsﬁomanempleyerwﬁh%ermere
employees to report for a calendar quaster that are filed submitted by any other means
or the commissioner may be returned return the report submitted by other than
electronic transmission to the employer, and reports returned shall be considered as not
filed submitted and the penalties late fees under subdivision 2 may be 1mposed

EFFECTIVE DATE. This section is effective July 1, 2005.

" Sec. 19. Minnesota Statutes 2002, section 268.044, subdivision 2, is amended to
read:

- Subd. 2. FAILURE TO TIMELY FILE REPORT; LATE FEES. (a) Any
employer whe that fails to file submit the quarterly wage detail report when due shall
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pay te the depamnent— for each mem-h the wpeﬁ is delinquent; a peﬂal%y of one-half

computed based upon the highest of:

(1) the number of employees reported on the last wage detail report submitted;

(2) the number of employees reported in the corresponding quarter of the prior
calendar year; or

3)if no wage detaﬂ Lepmt has evel been submitted, the number of employees

The pcnalty late fee shall not be assessed waived if the wage detail report is
propetly made and I filed received within 30 calendar days after a demand for the report
is ma}leel sent to the employer’s address ef record employel by ma11 or electronic

12 months. In 1o ease shall The amount of the penalty; if late fee assesseds shall not
be less than $25 $50. Penalties

(b) If the wage detail report is not received in a manner and format prescribed by
the commissioner within 30 calendar days after demand i is sent gtlc_lg paragraph (a), th_e
late fee assessed under paragraph (a) shall double and a renewed demand notice and
notice of the increased late fee shall be sent to the employer by mail or electronic

tr ansmlsswn

(c) Late fees due under this subdivision may be waived compromised under
section 268.067 where good cause for late filing submission is found by the
commissioner.

EFFECTIVE DATE. This section is effective July 1, 2005.

Sec. 20. Minnesota Statutes 2002, section 268.044, subdivision 3, is amended to
read:

Subd. 3. MISSING OR ERRONEOUS INFORMATION. Any employer who
files submits the wage detail report, but knewingly fails to include any of the required
employee information or knowingly enters erroneous information, shall be subject to
a penalty an administrative service fee of $25 for each employee for whom the
information is missing or erroneous. An administrative service fee may be compro-
mised under section 268.067 if the commissioner determines that at the failure or error
by the employer was inadvertent. T -

EFFECTIVE DATE. This section is effective July 1, 2005.

Sec. 21. Minnesota Statutes 2002, section 268.044, subdivision 4, is amendéd to
read: )

Subd. 4. PENALTIES FEES. The penalties fees provided for in subdivisions 2
and 3 are in addition to interest and other penalties imposed by this chapter and shall

be collected in the same manner as delinquent taxes and shall be credited to the
contingent account.

EFFECTIVE DATE. This section is effective July 1, 2005.
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Sec. 22. Minnesota Statutes 2003 Supplement, section 268.045, is amended to
read: . : : . :

268.045 EMPLOYER TAX OR REIMBURSABLE ACCOUNTS.

€2) Subdivision 1. ACCOUNT FOR EACH EMPLOYER. The commissioner
shall maintain a tax account for each taxpaying employer and a reimbursable account
for each nonprofit or government employer that has elected to be liable for
reimbursements if that employer-has employees in covered employment in the current
or the prior calendar year, except as provided in this section. The commissioner shall
assess the tax account of a taxpaying employer for all the taxes due under section
268.051 and credit the tax account with all taxes paid. The commissioner shall charge
the reimbursable account of a nonprofit or government employer that elects to make
reimbursements for any unemployment benefits determined chargeable to the em-
ployer under section 268.047 and shall credit the reimbursable account with the
payments made.

&) Subd. 2. COMMON PAYMASTER TAX ACCOUNT. Two or more related
taxpaying co1p013tlons concurrently employing the same employees and compensating
those employees through a common paymaster that is one of the corporations may
apply te, by electronic transmission, in a format prescribed by the commissioner, to
establish a common paymaster tax account that shall be the tax account of the common
paymaster corporation. The commissioner shall have discretion on approval of a
common paymaster tax “account. If apploved the se separate tax accounts shall be
maintained, but the employees compensated through the common paymaster shall be
reported under section 268.044 as employees of the common paymaster corporation.
The corporations using the common paymaster tax account shall be jointly and
severally liable for any unpaid faxes; penalties; and interest owing amounts due under
this chapter and section 116L.20 from the common paymaster tax account.

€&} Subd. 3. JOINT TAX ACCOUNT. Two or more taxpayig employers having
50 percemm_ore common ownership and compensating employees through a single
payer that is one of the employers may apply te by electronic transmission in a format
presctibed by the commissioner for a merging conibining of the experience_raftings of
the employers into a single expeuence rating and joint tax account. The commissioner
shall have discretion on approval of a joint tax account

If approved, the joint tax account shall be effectlve on that date assigned by the
commissioner and shall remain in effect for not less than two calendar years, and
continuing unless waitten notice terminating the joint tax account is filed with the
commissioner by electronic transmission, in a format prescribed by the commissioner.
The termination shall be effective on January 1 next followmg the filing of the written
notice of termination. .

The employers in the joint tax account shall be jointly arid severally liable for any
unpaid taxes; penalties; and interest owing amounts due under this chapter and sectlon
116L.20 from the joint tax account. o
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¢d) Subd. 4. GROUP REIMBURSABLE ACCOUNT. Two or more nonprofit or
government em—ployers that have elected to be liable for reimbursements may apply to
the commissioner for the establishment of a group reimbursable account for the
purpose of sharing the cost of unemployment benefits charged based upon wage credits
fxom all employels in the group. The apphcatlon, f11ed by electromc transmission in a

commissioner shall have discretion on appxoval of a group reimbursable account t. If
approved, the “commissioner shall establish a group reimbursable account for the
employers effective as. of the beginning of the calendar year that the application is
received. The reimbursable account shall remain in effect for not less than two calendar
years and thereafter until terminated at the discretion of the commissioner or upon
application by the group, filed by electronic transmission in a format prescribed by the
commissioner, at least 30 calendar days prior to the end of the two year period or 30
calendar days prior to January 1 of any following calendar year. Each nonprofit or
government employer in the group shall be jointly and severally liable for reimburse-
ments for all unemployment benefits paid based upon wage credits from all employers
in the group during the period the group reimbursable account was in effect.

EFFECTIVE DATE. This section is effective July 1, 2005.

Sec. 23. Minnesota Statutes 2003 Supplement, section 268.047, subdivision 5, is
amended to read:

Subd. 5. NOTICE OF UNEMPLOYMENT BENEFITS PAID. (a) The
commissioner shall notify each employer at least quarterly by mail or electranic
transmission of the unemployment benefits paid each applicant that will be used in
computing the future tax rate of a taxpaying emploﬁ or that have been charged to the
reimbursable account of a nonprofit or government employer that has elected to be
liable for reimbursements. Unless a protest is filed within 30 ealendar days from the
date of sending of the netice; the notice shall be final and shall not be subject to
collateral attack by way of review of a tax rate notice or application for a credit
adjustment or refund:

(b) Upen receipt of a protest; the commissioner shall review unemployment
benefits to be used in computing the future tax rate of a taxpaying employer or charged
to the reimbursable account of a nonprofit or government employer that has eleeted to
be liable for reimbursements and determine whether there has been an error made: The
commissioner shall either affirm or make a redetermination of the unemployment
benefits paid to be used in computing the future tax rate of a taxpaying employer o
charged to the reimbursable account of a nonprofit or government employer that has
elected to be liable for reimbursements; and a notice of affirmation or redetermination
shall be sent to the employer by mail or electronic {ransmission:

(c) The affirmation or redetermination shall be final unless the employer files an
appeal within 30 calendar days after the date the affimation or redetermination was
sent- Proceedings on the appeal shall be conducted in aceordanee with section 268-105-

(&) An employer may not collaterally attack; by way of a protest to a notice of
ewnemployment benefits paid; any prior determination of deeision helding that
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unemployment benefits paid shall be used in computing the future tax rate of a
taxpaying employer or charged to the reimbursable account of a nenprofit or
government employer that has cleeted to be liable for reimbursements which

¢e} A notice under this subdivision shall not be subject to protest or appeal. The
commissioner may at any tlme upon the commissioner’s own motion correct & elerical
any error that resulted in an incorrect notice under paragxaph €)) and issue a corrected
notlce

EFFECTIVE DATE. This section is effective July 1, 2005.

Sec. 24. Minnesota Statutes 2003 Supplement, section 268.051, subdivision 1, is
amended to. read:

Subdivision 1. PAYMENTS. (a) Unemployment insurance taxes and any addi-
tional. assessments, fees, or surcharges shall accrue and become payable by each
employer for each calendar year on the taxable wages that the employer paid wages to
employees in covered employment, except for: -

(1) nonprofit organizations that elect to make reimbursements as provided in
section 268.053; and

(2) the state of Minnesota and political subdivisions that make reimbursements,
unless they elect to pay taxes as provided in section 268.052.

Except as allowed under section 268.0511, each employer shall pay taxes
quarterly, at the employer’s assigned tax rate, on the taxable wages paid to each
employee. The commissioner shall compute the tax due from the wage detail report

required under section 268.044 and notify the employer of the tax due. The taxes and

any add1t10na1 assessments, fees, or surcharges shall be paid to the trust fund and must

of the calendar quarter.

(b) The total payment due may be pmd in an tax amount computed, if not a whole

dollar, shall be rounded down to the nearest next lower whole dollar.

(c)%enthetetalpaymeﬁduefetanyealenéa%q&aﬁermlessthaﬂ%#shaﬂ
be disregarded: I for any reason the wages on the wage detail report under section
268.044 are adjugted fﬁny quarter, the commissioner shall recompute the taxes due
for that quatter and assess the employe1 for any amount due or credit the employer as as

approprlate
EFFECTIVE DATE. This section is effective July 1, 2005.

Sec. 25. Minnesota Statutes 2003 Supplement, section 268.051, subdivision 1a, is
amended to read:

Subd. la. FAX REPORTS PAYMENTS BY ELECTRONIC PAYMENT
REQUIRED. (a) Every employer; exeept those nonprofit and sovernment employers
that have elected to make reimbursements; shall submit a tax report on a form; or in
a manner; prescribed by the commissioner on or before the last day of the month
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following the end of the calendar quarter; unless the employer meets the requirements
for submitting tax reports annually under section 268:051 An employer that fails to
submitataxwpe}twheﬂdue emubmitsanineeueeﬂa**epe&t—shaﬂbesubjee&te
quarter on the wage detail 1ep—5ff_xequ1led~ﬁd5 section 268.044 gﬁarmake any
payments due ue under this chapter and section 116L.20 by electronic payment.

(b) Bach tax report shall include the total wages paid and the taxable wages paid
that quarter; the amount of tax due; and any other information required by the
commissiones: All third-party processors, paying quarterly taxes on behalf of a client
company, shall make any payments due under this chapter and section 116L.20 by
electronic payment,

(c)Ataxwpeﬁm&stbesubmi&edfewaehealenda&quaﬁewventhe&ghﬁewages

have discretion to accept payment by other means.

EFFECTIVE DATE, This section js effective July 1, 2005,

Sec. 26. Minnesota Statutes 2003 Supplement, section 268.051, subdivision 3, is
amended to read:

Subd. 3. COMPUTATION OF A TAXPAYING EMPLOYER’S EXPERI-
ENCE RATING. (2) For each ealendar year On or before each December 15, the
commissioner shall compute an experience rating for each taxpaying employer who
has been subject to paying unemployment taxes for at least the 12 calendar months
ending on the prior te July 1 of the prior June 30. The experience rating computed shall
be applicable for the following calendar year.

) The experience rating shall be the ratio obtained by dividing 125 percent of the
total unemployment benefits required under section 268.047 to be used in computing
the employer’s tax rate during the 48 calendar months ending on the prior June 30 of
the prier ealendar year, by the employer’s total taxable payroll for that same period.

(e} For purpeses of paragraph (b); only that taxable payroll upen which taxes have
been paid en or before September 30 of the prior calendar year may be used in
computing an employer’s experieneo rating:

() (b) The experiencé rating shall be computed to the nearest one-tenth
one-hundredth of a percent, to a maximum of &9 8.90 percent. .

EFFECTIVE DATE. This section is effective July 1, 2005.

Sec. 27. Minnesota Statutes 2002, section 268.051, subdivision 4, is amended to
read:

Subd. 4. EXPERIENCE RATING TRANSFER. (2) When a taxpaying em-
ployer acquires the organization, trade or business or substantially all the assets of

another employer, and there is 25 percent or more common ownership, directly or .

indirectly, between the predecessor and successor, the experience rating of the
predecessor employer shall be transferred as of the date of acquisition to the successor
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employer for the purpose of computing a tax rate.

(b) When a taxpaying employer acquires a distinct severable portion of the
organization, trade, business,” or assets that is less than substantially all of the
employing enterprises of another employer, and there is 25 percent or more common
ownership, directly or indirectly, between the predecessor and successor, the successor
employer shall acquire the that percentage of a predecessor’s experience rating
atteibutable to the portion it acquired equal to that percentage of the predecessor’s
employment positions it has obtained, and the predecessor employer shall retain that
percentage of the experience rating attributable to the pertion equal to that percentage
of the employment positions that it has retained, if (1) the successor makes a wiitten
request to apply files an application by electronic transmission, in a format prescribed
by the commissioner, for the transfer of a percentage of the experience rating
attributable to the severable portion acquired from of the predecessor within 180
calendar days from the date of acquisition, aad (2) files an application within the time
and in the manner preseribed by the commissioner that furnishes sufficient information
to substantiate the severable pertion acquisition and to assign the appropriate pertion
percentage of the experience rating.

(c) The term “common ownership” for purposes of this subdivision includes
ownership by a spouse, parent, child, brother, sister, aunt, uncle, niece, nephew, or first
cousin, by birth or by marriage.

(d) If the successor employer under paragraphs (a) and (b) had an experience
rating at the time of the acquisition, the transferred experience rating of the predecessor
shall be combined with the successor’s experience ratmg for purposes of computmg a
tax rate.

(e) If there has been a transfer of an experience rating under paragraph (a) ot (b),
employment with a predecessor employer shall not be considered to have been
terminated if similar employment is offered by the successor employer and accepted by
the employee.

() The commissioner, upon the commissioner’s own motion or upon application
of an employer shall determine if an employer is a successor within the meaning of this
subdivision and shall send the determination to the employer by mail or electeonic
tlansmission The detennination shall be final unless a protest is filed by the employer

- commissioner shall review all available evidence and detet'mmc whether an error has
been made. The commissioner shall either affirm or make a redetermination on on

whether the employel is a successor w1thm the meamng of thlS subd1v1s10n and send

The affirmation or redetermination shall be | flnal unless an appeal is filed by the
employer within 30 calendar days after the sending of the determination affirmation or
redetermination. Proceedings on the appeal shall be conducted in accordance with

section 268.105.

(g) The commissioner may, as the result of any determination or decision
regarding succession or nonsuccession, recomputeé the tax rate of all employers
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affected by the determination or decision for any year, including the year of the
acquisition and subsequent years, that is affected by the transfer or nontransfer of part
or all of the experience rating. This paragraph does not apply to rates that have become
final before the filing of a weitten request to apply an application for the transfer of a
severable portion of the experience rating under paragraph (b).

(h) Should an employer not have been in operation long enough to qualify for an
experience rating under subdivision 3, paragraph (a), the experience rating for
purposes of this subdivision shall consist of those factors that normally make up an
experience rating, without the 12-month minimum.

(i) If the commissioner finds that a transaction was done, in whole or in part, to
avoid an experience rating or the transfer of an experience rating, the commissioner
may transfer all or part of the experience rating regardless of the requirements or
limitations of patageaph paragraphs (a) and (b). This shall include the transferring of
employees from the payroll of an employer with a higher experience rating to the
payroll of an employer with a lower expeuence rating.

(j) Regardless of pzuagxaph (a), if there is an acquisition or merger of a publicly
held corporation by or with another publicly held corporation the experience ratings of
the corporations shall be combined as of the date of acqu1s1tlon or merger for the
purpose of computing a tax rate.

EFFECTIVE DATE. This section is effective July 1, 2005,

Sec. 28. Minnesota Statutes 2003 Supplement, section 268.051, subdivision 5, is
amended to read:

Subd. 5. TAX RATE FOR NEW EMPLOYERS. (a) Each new taxpaying
employer that does not qualify for an experience rating under subdivision 3, except
new employers in a high experience rating industry, shall be assigned, for a calendar
year, a tax rate the higher of (1) one percent, or (2) the tax rate computed, to the nearest
one-hundredth of a percent, by dividing the total amount of unempIO};r;erenefits
paid all applicants during the 48 calendar months ending on June 30 of the prior
calendar year by the total taxable wages of all taxpaying employers during the same
period, plus the applicable base tax rate and any additional assessments under
subdivision 2, paragraph (d). T

(b) Each new taxpaying employer in a high experience rating industry that does
not qualify for an experience rating under subdivision 3, shall be assigned, for a
calendar year, a tax rate of 8:8 8.00 percent, plus the applicable base tax rate and any
additional assessments under subdivision 2, paragraph (d). T

An employer is considered to be in a high experience rating industry if:

(1) the employer is engaged in residential, commercial, or industrial construction,
including general contractors;

(2) the employer is engaged in sand, gravel, or limestone mining;

(3) the employer is engaged in the manufacturing of concrete, concrete products,
or asphalt; or
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(4) the employer is engaged in road building, repair, or resurfacing, including
bridge and tunnels and residential and commercial driveways and parking lots.

(c) The commissioner shall send to the new employer, by mail or electronic

transmission, notice of the tax rate assigned. An employer may protest the assignment

of a tax rate in accordance with the procedures in subdivision 6, paragraph ©.

EFFECTIVE DATE. This scction is cffective July 1, 2005.

Sec. 29. Minnesota Statutes 2003 Supplement, section 268.051, subdivision 6, is
amended to read:

Subd. 6. NOTICE OF TAX RATE. (a) On or before each December 15, the
commissioner shall notify each employer by mail or electronic transmission of the
employer’s tax rate, along with any additional assessments, fees, or surcharges, as
determined for any the following calendar year. The notice shall contain the base tax
rate and the factors used in determining the employer’s experience rating. Unless a
protest of the tax rate is made, the assigned computed tax rate shall be final except for
fraud and shall be the rate at which taxes shall be paid. The tax rate shall not be subject
to collateral attack by way of claim for a credit adjustment or refund, or otherwise.

(b) If the legislamre, subsequent to the sending of the tax rate, changes any of the
factors used to determine the rate, the earlier notice shall be void. A new tax rate based
on the new factors shall be computed and sent to the employer.

(c) A review of an employer’s tax rate may be obtained by the employer filing; in
a manner prescribed by the commissioner; a protest within 30 calendar days from the
date the tax rate notice was sent to the employer. Upon teceipt of the protest, the
commissioner shall review the tax rate to determine whether or not there has been any
elerieal error er error in computation or assignment of the tax rate. The commissioner
shall either affirm or make a redetermination of the rate and a notice of the affirmation
orredetermination shall be sent to the employer by mail or electronic transmission. The
affirmation or redetermination shall be final unless the employer files an appeal within
30 calendar days after the date the affirmation or redetermination was sent. Proceed-

ings on the appeal shall be conducted in accordance with section 268.105.

(d) The commissioner may at any time upon the commissioner’s own motion
correct any error in the computation or the assignment of an employer’s tax rate.

Sec, 30. Minnesota Statutes 2002; section 268.051, subdivision 7, is amended to
read:

Subd. 7. TAX RATE BUYDOWN. (a) Any taxpaying employer who has been
assigned a tax rate based upon an experience rating may, upon the voluntary payment
of an amount equivalent to any portion or all of the unemployment benefits used. in
computing the experience rating plus a surcharge of 25 percent, obtain a cancellation
of unemployment benefits used equal to the payment made, less the surcharge. Upon
the payment, the commissioner shall compute a new experience rating for the
employer, and determine compute a new tax rate.
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(b) Voluntary payments may be made only during the 30 calendar day peried
immediately following the dato of sending of the notiee of tax rate- This period may
bee;&ended;upenashew’mgefgeeéeause;buﬁﬂﬂee%%shallavel&atmﬁypaymem

flom the beginning of the calendar year for which the tax rate is effective.

(&) Voluntary payments made within the tirse required will not be refunded unless
a request is made in writing within 30 calendar days after sending of the netice of the
new tax rater

EFFECTIVE DATE. This section is effective July 1, 2005.
Sec. 31. Minnesota Statutes 2002, section 268,0511, is amended to read:
268.0511 ANNUAL PAYMENT OF SMALL LIABILITIES.

(@) An employer may file tax reperts and pay all taxes, surcharges, and
assessments due under this chapter and section 116L.20, except late fees under section
268.044, for any calendar year on an annual basis if the employer:

(1) has an experience rating of zero for that calendar year;

(2) had total taxable wages paid in the 12-month period ending the prior June 30
of less than five times the state’s taxable wage base; and .

(3) has no outstanding tax or assessment Hability; including penalties and interest
delinquent amounts due under this chapter or sectign 116L.20.

(b) Fax reports and taxes and assessments All amounts due under this sectlon for
any calendar year shall be paid on or before the following January 31.

EFFECTIVE DATE, This section is effective July 1, 2005.

Sec. 32. Minnesota Statutes 2003 Supplement, section 268.052, subdivision 1, is
amended to read:

Subdivision 1. PAYMENTS. In lieu of taxes payable on a quarterly basis, the
state of Minnesota or its political subdivisions shall reimburse the trust fund the
amount of unemployment benefits charged to its reimbursable account under section
268.047. Reimbursements in the amount of unemployment benefits charged to the
reimbursable account during a calendar quarter shall be made must be received by the
department on or before the last day of the month following the month that the notice
of unemployment benefits paid is sent pursuant to section 268.047, subdivision 5. Past
due reimbursements shall be subject to the same interest charges and collection
procedures that apply to past due taxes.

EFFECTIVE DATE. ?_}E_s_ section is effective July L 2005.

Sec, 33. Minnesota Statutes 2003 Supplement, section 268.052, subdivision 2, is
amended to read:

Subd. 2. ELECTION BY STATE OR POLITICAL SUBDIVISION TO BE A
TAXPAYING EMPLOYER. (a) The state or political subdivision excluding a school
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district may elect to be a taxpaying employer for any calendar year if a notice of
election is filed within 30 calendar days following January 1 of that calendar year.
Upon election, the state or political subdivision shall be assigned the new employer tax
rate under section 268.051, subdivision 5, for the calendar year of the election and until
it qualifies for an experience rating under section 268.051, subdivision 3.

(b) An election shall be for a minimum period of two calendar years following the
effective date of the election and continue unless a notice terminating the election is
filed not later than 30 calendar days before the beginning of the calendar year. The
termination shall be effective at the beginning of the next calendar year. Upon election,
the commissioner shall establish a reimbursable account for the state or political
subdivision. A termination of election shall be allowed only if the state or political
subdivision has, since the beginning of the experience rating period under section
268.051, subdivision 3, paid taxes and made voluntary payments under section
268.051, subdivision 7, equal to. or more than 125 percent of the unemployment
.benefits used in computing the experience rating. In addition, any. unemployment
benefits paid after the experience rating period shall be transferred to the new
reimbursable account of the state or political subdivision. If the amount of taxes and
voluntary payments. paid since the beginning of the experience rating period exceeds
125 percent of the amount of unemployment benefits paid during the experience rating
period, that amount in excess shall be applied against any unemployment benefits paid
after the experience rating period.

(c) The method of payments to- the trust fund under subdivisions 3 and 4 shall
apply to all taxes paid by or due from the state or political subdivision that elects to be
taxpaying employers under this subdivision.

(d) The commissioner may allow A notice of election or a notice terminating

Sec. 34. Minnesota Statutes 2003 Supplemént, section 268.053, subdivision 1, is
amended to read:

Subdivision 1. ELECTION. (a) Any nonprofit organization that has employees in
covered employment shall pay taxes on a quarterly basis pursuant to section 268.051
unless it elects to make reimbursements to the trust fund the amount of unemployment
benefits charged to its reimbursable account under section 268.047.

The organization may elect to make reimbursements for a period of not less than
two calendar years beginning with the date that the organization was determined to be
an employer with covered employment by filing a notice of election not later than 30
calendar days after the date of the determination. S

(b) Any nonprofit organization that makes an election will continue to be liable for
reimbursements until it files a rotice terminating its election not later than 30 calendar
days before the beginning of the calendar year the termination is to be effective.
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(c) A nonprofit organization that has been making reimbursements that files a
notice of termination of election shall be assigned the new employer tax rate under
section 268.051, subdivision 5, for the calendar year of the termination of election and
until it qualifies for an experience rating under section 268.051, subdivision 3.

(d) Any nonprofit organization that has been paying taxes may elect to make
reimbursements by filing no less than 30 calendar days before January 1 of any
calendar year a notice of election, Upon election, the commissioner shall establish a
reimbursable account for the nonprofit organization. An election shall be allowed only
if the nonprofit organization has, since the beginning of the experience rating period
under section 268.051, subdivision 3, paid taxes and made voluntary payments under
section 268.051, subdivision 7, equal to or more than 125 percent of the unemployment
benefits used in computing, the experience rating. In addition, any unemployment
benefits paid after the experience rating period shall be transferred to the new
reimbursable account of the nonprofit organization. If the amount of taxes and
voluntary payments paid since the beginning of the experience rating period exceeds
125 percent of the amount of unemployment benefits paid during the experience rating
period, that amount in excess shall be applied against any unemployment benefits paid
after the experience rating period. The election shall not be terminable by the
organization for that and the next calendar year.

(e) The commissioner may for good cause extend the period that a notice of
election, or a notice of termination, must be flled and may permit an election to be
retroactive.

(D The eemmissienw may aHeW A ﬁotice of electlon or notice termmatmg

the commissioner,
EFFECTIVE DATE. This section is effective July 1, 2005.

Sec. 35. Minnesota Statutes 2002, section 268.053, subdivision 2, is amended to
read:

Subd. 2. DETERMINATION, PROTEST, AND APPEAL. The commissioner
shall notify each nonprofit organization by mail or electronic transmission of any
determination of its status as an employer with covered employment and of the
effective date of any election or termination of election. The determinations shall be
final unless an appeal a protest is filed within 30 calendar days after sending of the
determination. Upon lecelpt of a protest, the commissioner shall review all available
evidence and determine whether an error has | been made. The commissioner shall send
to the nonprofit organization, by mail or electronic transmission, an affirmation or or

redetermination. The affirmation or redetermination shall be final unless an appeal is

—— e

filed within 30 calendar days of sending the affirmation or redetermination. Proceed-

ings on the appeal shall be conducted in accordance with section 268.105.
EFFECTIVE DATE. This section is effective July 1, 2005.

Sec. 36. Minnesota Statutes 2003 Supplement, section 268.053, subd1v1s1on 3, is
amended to read:
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Subd. 3. PAYMENTS. (a) Reimbursements, in the amount of unemployment
benefits charged to the reimbursable account, during a calendar quarter, shall be made
must be received by the department on or before the last day of the month following

the month that the notice of unemployment benefits paid is sent pursuant to section
268.047, subdivision 5.

(b) Past due reimbursements shall be subject to the same interest charges and
collection procedures that apply to past due taxes. :

(¢) If any nonprofit organization is delinquent in rhaking reimbursements, the
commissioner may terminate the organization’s election to make reimbursements as of
the beginning of the next calendar year, and the termination shall be effective for that
and the following calendar year. A nonproflt organlzatlon that has its election
terminated under this paragraph shall be assigned the new employer tax rate under
section 268.051, subdivision 5, unfil the organization quahfles for an experience rating
under section 268.051, subdivision 3.

EFFECTIVE DATE. This section is effective July 1, 2005.

‘Sec. 37. Minnesota Statutes 2002, section 268.057, as amended by Laws 2003,
First Special Session chapter 3, article 2, sections 6 and 20, is amended to read:

268.057 COLLECTION OF TAXES

Subdmslon 1. REPGR—'P& DELINQUENCIES; PENAETHES AMOUNT
COMPUTED PRESUMED CORRECT. (a) Any employer who knowingly fails to
submit to the commissioner any tax report at the time the report is required under
section 268:051; subdivision Ia; or 268.0511 shall pay to the department a penalty of
up to $25 or an amount of 1-1/2 percent of taxes acerued for each month from and after

() If any employer required to submit tax reports fails to de se; or submits;
willfully or otherwise; an incorrect or false tax report; the employer shall; on the
demanéeftheeemmsaenaseﬂbymaﬂe&elee&eme&ansm&ss&e&s&bmﬂehem
wpe&e&%&eetedtepe&w&thmtendaysaaéaﬁhesame&mepay%he%dﬂ%lﬂh@
empleyerﬁaﬂsw&hmtha%ﬂme%sub&nﬂhe%repeﬁe&ee&ee@ed}epeﬁaﬂdpayaﬂy
tax due; the commissioner shall male an estimated tax report from the commissioner’s
m@eﬂedge%dﬁemmferm&&entheeemmmsme%mayeb&maanéassessam*
on that basis: That assessed tax; plus any penalties and interest; shall be paid within ten
days after notice of the amount duc has been sent by mail or electronic transmission:
Any assessed tax because of the failure of the employer to submit a tax report or
corrected tax report shall bo prima facie correct and valid; and the employer shall have
%hebwdenefes@abhshmg%meeﬁeemesseymwhdﬁymanysubseqaemae&ener
proceeding. Whenever the delinquent employer files a tax report or corrected tax
wper&ﬂaeeemmenermwenﬁaémgﬁwbs%&&ﬂyee&eekaeeepﬁhaﬂepe&

{e) ¥ the commissioner finds that any patt of any empleyer’s tax deficiency is due
to fraud with intent to aveid payment of taxes to the trust fund; 50 pereent of the total
amount of the deficieney or $500, whichever is greater; shall be assessed as a penalty
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() The penalties provided for in paragraphs () and (e} are in addition to interest
and any other penalties and shall be paid to the depariment and eredited to the
contingent aceount:

{&)Anempleyererefﬁeeteragentefanempleyei*sgaﬂeyefagmss
misdemeanor; unless the tax or other payment involved exeeeds $500; in which ease
the persen is guilty of a felony; if the individual:

elame}deﬂeave}dbeeemmgerfemammgasabjeetempley&efmave}der
reduee any tax or other payment required under this chapter:

(i) makes a false statement or representation knowing it te be false; or
1) knowingly fails to disclose a material fact; or
2y willfully fails or refuses to pay any {axes or other payment at the time required:

Subd: 2- TAX. OR PAYMENT IN LIEU OF TAX PRESUMED VALID. The
tax and payment in Hew of tax Any amount due from an employer,. as assessed
computed by the commissioner, melndmg & any penalties; shall be presumy presumed to be valid
and correctly determined and assessed, and the burden shall be upon the employer to
show its incorrectness or invalidity. A statement by the commissioner of the amount of
the tax; payment in lica of tax; interest and penalties as determined o assessed by the
commissiones; due shall be admissible in evidence in any court or administrative

proceeding and shall be prima facie evidence of the facts in the statement.

Subd. 2, PRIORITY OF PAYMENTS. (a) Any payment received from a

e Y — e

taxpaying employer shall be applied in the following order:

)} unemployment insurance taxes; then -

@) special assessment for interest on any federal loan; then

(3) workforce development fee; then

(4) interest on past due taxes; then- .

taxpaying employe1 regardless of how the employex may designate the payment to be
applied, except when:

(1)"there is an outstanding lien and the employer designates that the payment
made should be apphed to satisfy the hen

268.085, subdivision 6, palagraph (b);

(3) the payment is specifically designated by the employei' to be applied to an
outstanding overpayment of unemployment benefits of an applicant;

(4) a court or administrative order duects that the payment be applied to a specific
obligation;
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- (5) a preexisting payment plan provides for the application of payment; or

(6) the commissioner, under the compromise authority of sectlon 268.067, agrees
to apply the payment to a different | pnonty

Subd. 3. GONEESSIONOFJUDGMENJJESTIMATING THE TAX DUE. (a)
Anyta*wpe&eretherfermthatas*eqm&edtebe#ﬂedwththeeemmss&enef
coneerning taxes or reimbursements due; shall contain a written declaration that it is
made under the penalties for willfully making a false report and shall contain a
confession of judgment for the amount of the tax or reimbursements shown due
mereenmthee)&emnet&melypa*dmgethavﬂthanym%reﬁandpenm@eunder
this ebapter:
regardless of section 54109, enter judgment on any confession of judgment after 20
calendar days” netiee served upon the employer by mail- The judgment shall be entered
by the court administrator of any county upon the filing of a photocopy of the
eenfesaenefjﬂdgmentabngwthast&tementef%heeemm*s&ener%hatthem*e;
payment in Heu of tax has aet been pa}d- Only if an employer fails to make all
necessary records available for an audlt pursuant to section 268.186, paragraph (b) and
the commissioner has reason n to believe the employel has not 1ep01ted all the requlred
Wages on the qualterly wage detail reports under sectlon "268.044, may 1y the commis-
sioner then estimate the amount of tax due and assess the emplogleT the estimated
amount duc -

Subd. 4. COSTS. Any person, that falls to pay any faxes; reimbursements; oF
unemployment benefit eveppayment including interest and penalties; amount when
due under this chapter is liable for any filing fees, recording fees, sheriff fees, costs
incurred by referral to any pubhc or private collection agency, or lmgatlon costs,
including attorney fees, incurred in the collecfion of the amounts due.

If any check or money order; in tendered payment of any amount due, is not
honored when presented to a financial institution for payment; a fee of $25 shall be
assessed.

Costs and fees collected under this subdivision shall be credited to the adminis-
tration account to be used by the commissioner to ensure integrity in- the administration

of the unemployment insurance program.

. Subd. 5. INTEREST ON AMOUNTS PAST DUE TAXES. If any taxes;
reimbursements; fees— assessmentsr > surcharges; oF any penalt{es ‘amounts due ﬁom an

268.044, are not paié received on the date due the unpald balance shall bear interest at
the rate of one and one-half percent per month or any part thereof. Any payments
weewedbymaﬂpestm&kedenadayfeﬂewmgthedatedaeshaﬂbeee&md&edte
havebeenpmdentheduedate#therems&bsﬁnﬂalewdeneeth&tthep&ymen{w&s

aeWaHyéepes&edmtheUmtedStatesmaﬂpmpeﬂyadd}es%dwmedepaﬁmemm
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shall be credited to the contingent account. Interest may be waived compromised under
section 268.067.

Subd. 6. INTEREST ON JUDGMENTS. Regardless of section 549.09, if
judgment is entered upon any past due tax or reimbursements amounts from an
employer under this chapter or section 116L.20, the unpaid judgment shall bear inte; interest
at the rate specified in subdivision 5 until the date of payment.

Subd. 7. CREDIT ADJUSTMENTS, REFUNDS. (a) If an employer makes an
application for a credit adjustment of any amount paid as taxes or interest thereon
under this chapter or section 116L.20 within four years of the year that the payment
was made, in a manner and format prescribed by the commissioner, and the
commissioner determines that the payment or any portion was erroneous, the
commissioner shall make an adjustment and issue a credit without interest. If a credit
cannot be used, the commissioner shall refund, without interest, the amount errone-
ously paid. The commissioner, on the commissioner’s own motion, may make a credit
adjustment or refund under this subdivision.

Any refund returned to the commissioner shall be considered unclaimed property
undex chapter 345.

(b) If a credit adjustment or refund is denied in whole or in part, a notice of denial
shall be sent to the employer by mail or electronic transmission. Within 30 calendar
days after sending of the notice of denial, the employer may appeal protest.

Upon receipt of a timely protest, the commissioner shall review the denial and
either affirm the denial or redetermine the credit adjustment or refund. The affirmation
of denial or “redetermination of the credit adjustment or refund, sent by mail or

electronic transmission, shall be final unless an employer files an appeal within 30

calendar days after sending. Proceedings on the appeal shall be conducted in
accordance with section 268.105.

Subd. 10. PRIORITIES UNDER LEGAL DISSOLUTIONS OR DISTRIBU-
TIONS. In the event of any distribution of an employer’s assets pursuant to an order
of any court, including any receivership, assignment for benefit of creditors, adjudi-
cated insolvency, or similar proceeding, taxes then or thereafter due shall be paid in full
prior to all other claims except claims for wages of not more than $1,000 per former
employee, earned within six months of the commencement of the proceedings. In the
event of an employer’s adjudication in bankruptcy under federal law, taxes then or
thereafter due shall be entitled to the priority provided in that law for taxes due any
state,

EFFECTIVE DATE. This section is effective July 1, 2005. Subdivision 5 does
not apply to late tax report penalties issued prior to Tuly 1, 2005.

Sec. 38. Minnesota Statutes 2002, section 268.058, as amended by Laws 2003,
First Special Session chapter 3, article 2, section 20, is amended to read:

268.058 LIEN, LEVY, SETOFF, AND CIVIL ACTION.
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Subdivision 1. LIEN. (a) Any taxes; unemployment benefit overpayments; or
reimbursements due ineluding interest; penaliies; and eests amount due under this
chapter or section 116L.20, from an applicant or an employer, shall become a lien upon
all the property, within this state “both real and personal, of the person liable, from the
"date of assessment. The term “date of assessment” means the date the obligation was

due.’

(b) The lien is not enforceable against any purchaser, mortgagee, pledgee, holder
of a Uniform Commiercial Code security interest, mechanic’s lien, or judgment lien
creditor, until a notice of lien has been filed with the county recorder of the county
where the property is situated, or in the case of personal property belonging to a
nonresident person in the Office of the Secretary of State. When the notice of lien is
filed with the county recorder, the fee for filing and indexing shall be as provided in
sections 272.483 and 272.484.

(¢) Notices of liens, lien renewals, and lien releases, in a form prescribed by the
commissioner, may be filed with the county recorder or the secretary of state by mail,
personal delivery, or by electronic transmission into the computerized filing system of
the secretary of state. The secretary of state shall, on any notice filed with that office,
transmit the notice electronically to the appropriate county recorder. The filing officer,
whether the county recorder or the sccretary of state, shall endorse and index a printout
of the notice as if the notice had been mailed or delivered.

(d) County recorders and the secretary-of state shall erter informatioh on lien
‘notices, renewals, and releases into the central database of the secretary of state. For
_notices filed electronically with the county recorders, the date and time of receipt of the
notice and county recorder’s file number, and for notices filed electronically with the
‘secretary of state, the secretary of state’s recording information, must be entered into
the central database before the close of the working day following the day of the
original data entry by the commissioner. ‘

(¢) The lien imposed on personal property, even though properly filed, is not
enforceable against a purchaser of tangible pelsonal property purchased at retail or
personal property listed as exempt in sections 550.37, 550.38, and 550.39.

(f A notice of lien filed has priority over any security inferest arising under
chapter 336, article 9, that is perfected prior in time to the lien 1mposed by this
subdivision, but only if:

(1) the perfected security interest secures property not.in existence at the time the
notice of lien is filed; and

(2) the property comes into existence after the 45th calendar day following the
day the notice of lien is filed, or after the secured party has actual notice or knowledge
of the lien filing, whichever is earlier.

() The lien shall be enforceable from the time the lien arises and for ten years
from the date of filing the notice of lien. A notice of lien may be renewed before
expiration for an additional ten years.
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(h) The lien shall be enforceable by levy under subdivision 2 or by judgment lien
foreclosure under chapter 550.

(i) The lien may be imposed upon property defined as homestead property in
chapter 510 but may be enforced only upon the sale, transfer, or conveyance of the
homestead property.

(j) The commissioner may sell and assign to a third party the commissioner’s right
of redemption in specific real property for liens filed under this subdivision. The
“assignee shall be limited to the same rights of redemption as the commissioner, except
that in a bankruptcy proceeding, the assignee does not obtain the commissioner’s
priority. Any proceeds from the sale of the right of redemption shall be credited to the
contingent account. Any sale shall be by written agreement signed by an attorney who
maelasmﬁcdumpleyeeeﬁthedep&%m@mées&gﬂatedbymeeemmemferm
purpese-

Subd. 2. LEVY. (a) If any tax; reimbursements; or unemployment benefit
overpayment; including interest; penalties; and eosts amount due under this chapter or
section 116L.20, from an applicant or an employer, is not paid when due, the amount
may be collected by the commissioner by direct levy upon all property and rights of
property of the person liable for the amount due except that exempt from execution
under section 550.37. The term “levy” includes the power of distraint and seizure by
any means.

(b) In addition to a direct levy, the commissioner may issue a warrant to the sheriff
of any county who shall proceed within 60 calendar days to levy upon the property or
rights to property of the delinquent person within the county, except that exempt under
section 550.37. The sheriff shall sell that property necessary to satisfy the total amount
due, together with the commissioner’s and sheriff’s costs, The sales shall be governed
by the law applicable to sales of like property on execution of a judgment.

(c) Notice and demand for payment of the total amount due shall be mailed to the
delinquent person at least ten calendar days prior to action being taken under
paragraphs (a) and (b).

(d) If the commissioner has reason to believe that collection of the amount due is
in jeopardy, notice and demand for immediate payment may be made. If the total
amount due is not paid, the commissioner may proceed to collect by direct levy or issue
a warrant without regard to the ten calendar day period.

(¢) In executing the levy, the commissioner shall have all of the powers provided
in chapter 550 or any other law that provides for execution against property in this
state. The sale of property levied upon and the time and manner of redemption shall be
as provided in chapter 550, The seal of the court shall not be required. The levy may
be made whether or not the commissioner has commenced a legal action for collection,

(f) Where any assessment has been made by the commissioner, the property
seized for collection of the total amount due shall not be sold until any determination
of liability has become final. No sale shall be made unless a portion of the amount due
remains unpaid for a period of more than 30 calendar days after the determination of
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lability becomes final. Seized property may be sold at any time if:
(1) the delinguent person consents in writing to the sale; or

(2) the commissioner determines that the property is perishable or may become
greatly reduced in price or value by keeping, or that the property cannot be kept
without great expense.

(g) Where a levy has been made to collect the amount due and the property seized
is properly included in a formal proceeding commenced under sections 524.3-401 to
524.3-505 and maintained under full supervision of the court, the property shall not be
sold until the probate proceedings are completed or until the court orders.

(h) The property seized shall be returned if the owner:

(1) gives a surety bond equal to the appraised value of the owner’s interest in the
property, as determined by the commissioner, or

(2) deposits with the commissioner security in a form and amount the commis-
'sioner considers necessary to insure payment of the liability.

(i) If a levy or sale would irreparably injure rights in property that the court
determines. superior to rights of the state, the court may grant an injunction to prohibit
the enforcement of the levy or to prohibit the sale.

() Any person who fails or refuses to surrender without reasonable cause any
_property or rights to property subject to levy shall be personally liable in an amount
eﬁual to the value of the property or rights not so surrendered, but not exceeding the
amount due. - ’

(k) Tf the commissioner has seized the property of any individual, that individual
may, upon giving 48 hours notice to the commissioner and to the court, bring a claim
for equitable relief before the district court for the release of the property upon terms
and conditions the court considers equitable.

(1) Any person in control or possession of property or rights to property upon
which a levy has been made who surrenders the property or rights to property, or who
pays the amount due shail be discharged from any obligation or liability to the person
liable for the amount due with respect to the property or rights to property.

(m) The notice of any levy may be served personally or by mail.

(n) The commissioner may release the levy upon all or part of the property or
rights to property levied upon if the commissioner determines that' the release will
facilitate the collection of the liability, but the release shall net prevent any subsequent
levy. If the commissioner determines that property has been wrongfully levied upon,
the commissioner shall return:

(1) the specific property levied upon, at any time; or

(2) an arhount of money equal to the amount of money levied upon, at any time
before the expiration of nine months from the date of levy.
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(0) Regardless of section 52.12, a levy upon a person’s funds on deposit in a
financial institution located in this state, shall have priority over any unexercised right
of setoff of the financial institution to apply the levied funds toward the balance of an
outstanding loan or loans owed by the person to the financial institution. A claim by
the financial institution that it exercised its right to setoff prior to the levy must be
substantiated by evidence of the date of the setoff, and verified by an affidavit from a
corporate officer of the financial institution. For purposes of determining the priority
of any levy under this subdivision, the levy shall be treated as if it were an execution
under chapter 550.

Subd. 3. RIGHT OF SETOFF. (a) Upon certification by the commissioner to the
commissioner of finance, or to any state agency that disburses its own funds, that a
person, applicant, or employer has a liability under this chaptet; including interest;
penalties; and costs or section 116L.20, and that the state has purchased personal
services, supplies, contract services, or property from that person, the commissioner of
finance or the state agency shall set off and pay to the commissioner an amount
sufficient to satisfy the unpaid liability from funds appropriated for payment of the
obligation of the state otherwise due the person. No amount shall be set off from any
funds exempt under section 550.37 or funds due an individual who receives assistance
under chapter 256.

(b) All funds, whether general or dedicated, shall be subject to setoff.

. Regardless of any law to the contrary, the commissioner shall have first priority
to setoff from any funds otherwise due from the department to a delinquent person.

Subd. 4. COLLECTION BY CIVIL ACTION. (a) Any delinguent taxes;
reimbuesements; or unemployment benefit overpayment; including interest; penalties;
or ¢osts amount due under this chapter or section 116L..20, from an applicant or
employer, may be collected by civil action in the name of the state of Minnesota. Civil
actions brought under this subdivision shall be heard as provided under section
16D.14. In any action, judgment shall be entered in default for the relief demanded in
the complaint without proof, together with costs and disbursements, upon the filing of
an affidavit of default.

(b) Any person that is not a resident of this state and any resident person removed
from this state, shall be considered to appoint the secretary of state as its agent for the
acceptance of process in any civil action. The commissioner shall file process with the
secretary of state, together with a payment of a fee of $15 and that service shall be
considered sufficient service and shall have the same force and validity as if served
personally within this state. Notice of the service of process, together with a copy of
the process, shall be sent by certified mail to the person’s last known address. An
affidavit of compliance with this subdivision, and a copy of the notice of service shall
be appended to the original of the process and filed in the court.

(c) No court filing fees, docketing fees, or release of judgment fees may be
assessed against the state for actions pursuant to this subdivision.

Subd. 5. INJUNCTION FORBIDDEN. No injunction or other legal action to
prevent the determination, assessment, or collection of any tax; reimbursements; of
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unemployment benefit overpayment; including interest; penalties; and cests amounts
due under this chapter or section 116L.20, from an apphcant or employex shall be
allowed. \

Sec. 39. Minnesota Statutes 2003 Supplement section 268.059, subdivision 1, is
amended to read:

Subdivision 1. NOTICE The commissioner may give notice to any employer that
an employee owes delinquent taxes; reimbursements; or overpaid unemployment
benefits; including penalties; interest; and eosts any amounts due under this chapter or
section 116L.20, and that the obligation to the trust fund should be withheld from the
employee’s wages. The commissioner may proceed only if the tax; reimbursements; of
unemployment benefit overpayment amount due is uncontested or if the time for any
appeal has expxred The commissioner shall not proceed until 30 calendar days after
mailing sending to the debtor employee, at the debtor’s last known address by mail or
electromc transmission, a weitten notice of 1ntent to garnish wages and exemptlon
notice. That notice shall llst

(1) the amount ef taxe+ feimbafsemeﬂts— overpaid unemp}eymem benefits;
interest; penalties; or eests due from the -debtor;

(2) demand for immediate payment; and

(3) the intention to serve a garnishment notice on the debtor’s employer.

The notice shall expire 180 calendar days after it has been mailed sent to the
debtor provided that the notice may be'renewed by mailing sending a new notice that
is in accordance with this section. The renewed notice shall have the effect of
reinstating the priority of the original notice. The exemption notice shall bg in
substantially the same form as in section 571.72. The notice shall inform the debtor of
the right to claim exemptions contained in section 550.37, subdivision 14. If no witten
claim of exemption is received by the commissioner within 30 calendar days after
mailing sending of the notice, the commissioner may proceed with the garnishment.
The netice to the debtor’s employer may be served by mail or electronic transmission
and shall be in substantially the same form as in section 571.75.

. Sec. 40. Minnesota Statutes 2002, section 268.059, subdivision 3, is amended to
read:

Subd. 3. DISCHARGE OR DISCIPLINE PROHIBITED. (a) If the employee
ceases to be employed by the employer before the full amount set forth on the
garnishment notice plus accrued interest has been withheld, the employer shall
immediately notify the commissioner in writing or by electronic transmission, as
prescribed by the commissioner, of the termination date of the emiployee and the total
amount withheld. No employer may discharge or discipline any employee because the
commfssioner has proceeded under this section. If an employer discharges an
employee in violation of this section, the employee shall have the same remedy as
provided in section 571.927, subdivision 2.

- (b) This section shall apply if the employer is the state of Minnesota or any
political subdivision.
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(¢) The commissioner shall refund to the employee any excess amounts withheld
from the employes.

(d) An employer that fails or refuses to comply with this section shall be jointly
and severally liable for the total amount due from the employee. Any amount due from
the employer under this paragraph may be collected in aceordance with section
268:058 the same manner as any other amounts due from an employer under this
chapter.

Sec. 41, Minnesota Statutes 2002, section 268.0625, as amended by Laws 2003,
First Special Session chapter 3, article 2, section 20, is amended to read:

268.0625 REVOCATIONS OF BUSINESS LICENSES,

Subdivision 1. NOTICE OF DEBT TO LICENSING AUTHORITY. The state
of Minnesota or a political subdivision may not issue, transfer, or renew, and must
revoke a license for the conduct of any profession, trade, or business, if the
commissioner notifies the licensing authority that the licensee, applicant, or employer
owes delinquent taxes; reimbussements; of unemployment benefit overpayments,
ineluding interest; penalties; and costs any amount due under this chapter or section
116L.20, of $500 or more. A licensing ‘authority that has received such a notice may
issue, transfer, renew, or not revoke the license only if the licensing authority has
received a copy of the debt clearance certificate issued by the commissioner.

Subd. 2, DEBT CLEARANCE CERTIFICATE. The commissioner may issue
a debt clearance certificate only if:

(1) the licensee has fully paid any delinguent taxes; reimbursements; of vnem-

ployment benefit overpayments; including interest; penalties; and costs amounts due
under this chapter or section 116L.20; or

(2) the licensee has entered into an agreement to pay the total amount due and is
current with all the terms of that agreement.

Subd. 3. DEFINITION. For the purposes of this section, “licensee” means:

(1) an individual if the license is issued to or in the name of an individual, or the
corporation, limited liability company, or partnership if the license is issued to or in the
name of a corporation, limited lability company, or partnership; or

(2) an officer of a corporation, manager of a limited liability company, or a
member of a partnership, or an individual who is liable for the delinquent taxes;
reimbursements; or unemployment benefit overpayments amounts due under this
chapter or section 116L.20, either for the entity that the license is at issue or for another
entity that the liability was incurred, or personally as a licensee, “Licensee” includes
both the transferor and the transferee of the license and any holder of a license.

Subd. 4. NOTICE AND RIGHT TO HEARING. At least 30 calendar days
before the commissioner notifies a licensing authority, a notice of action under this
section shall be mailed sent to the licensee by mail or electronic transmission. If the

licensee disputes the action, the licensee must appeal within 30 calendar days after the
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mailing sending of the notice to the leensee’s last known address licensee. The only
issue on any appeal is whether the commissioner has complied with the requirements
of this section. Proceedings on the appeal shall be conducted in accordance with

section 268.105.

Subd. 5. LICENSING AUTHORITY; DUTIES. Upon request, the licensing
authority shall provide the commissioner with a list of all licensees, including the
name, address, business name and address, Social Security number, and business
identification number. The commissioner may request a list of the licensees no more
than once each calendar year. Regardless of section 268.19, the commissioner may
release information necessary to accomplish this section.

Sec. 42. Minnesota Statutes 2003 Supplement, section 268.063, is'amended to
read: :
268.063 PERSONAL LIABILITY.

(a) Any officer, director, or employee of a corporation or any manager, governor,
member, or employee of a limited liability company who

(1) either individually or jéintly with others, have or should have had control of,
supervision over, or responsibility for the filing of the tax reperts or paying the
amounts due under this chapter or section 116L.20, and

(2) willfally knowingly fails to file the tax reports or pay the amounts due, shall
be personally liable for taxes or reimbursements; including interest; penalties; and costs
the amount due in the event the employer does not pay.

For purposes of this section, “willfulness knowingly” means that the facts
demonstrate that the responsible party individual used or allowed the use of corporate
or company assets to pay other creditors knowing that the amounts due under this
chapter were unpaid. An evil motive or intent to defraud is not necessary.

(b) Any partner of a limited liability partnership, or professional limited liability
partnership, shall be jointly and severally liable for taxes of reimbursements; including
interest; penalties; and eests any amount due under this chapter or section 116L.20 in
the event the employer does not pay.

(c) Any personal representative of the estate of a decedent or fiduciary who
voluntarily distributes the assets without reserving a sufficient amount to pay the taxes;
reimbursements; interest; and penalties amount due shall be personally liable for the
deficiency.

(d) The personal liability of any individual shall survive dissolution, reorganiza-
tion, receivership, or assignment for the benefit of creditors. For the purposes of this
section, all wages paid by the employer shall be considered earned from the individual
determined to be personally liable, -

(e) The commissioner shall make an initial a determination as to personal liability.

The determination shall be final unless the individual found to be personally liable,
within 30 calendar days after mailing of sending, by mail or electronic transmission,
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a notice of determination to the individual’s last known address, files a protest. Upon
receipt of the protest, the commissioner shall reexamine the personal liability
determination and either affirm or redetermine the assessment of personal liability and
a notjce of the affnmatlon or 1edete1mmauon shall be maa-led t.e the md;wdual—s last

affirmation or redetermination shall become final unless an appeal is filed w1thm 30
calendar days after the. date of mailing $ending. Proceedings on the appeal shall be
conducted in accordance with sectien 268.1035, -

Sec. 43. Minneso@a Statutés 2002, section 268.064, subdivision 1, is amended to
read:

Subdivision 1. ACQUISITION OF ORGANIZATION, TRADE, BUSINESS,
OR ASSETS. Any person who acquires all or part of the organization, trade, business
or assets from an employer, is jointly and severally liable, in an amount not to exceed
the reasonable value of that part of the organization, trade, business or assets acquired,
for the taxes any amounts due and unpaid by the employer. The amount of liability
shall, in addition, be a lien against the property or assets acquired and shall be prior to
all other unrecorded liens. This section does not apply to sales in the normal course of
the employer’s business.

Sec. 44. Minnesota Statutes 2002, section 268.064, subdivision 3, {s amended to
read; ‘ ! :

Subd. 3. STATEMENT OF AMOUNT DUE. Prior to the date of acquisition, the
commissioner shall furnish the acquiring person with a statement of the taxes amounts
due and unpaid under this chapter or section 116L.20 upon the written request of the
potential acquiring pelson and the WHH@H release of the obligor. No release is required
after the date of acqms1tron !

Sec. 45. M1nnesota Statutes 2002, section 268. 065 subdivision 1, is amended to
read: .

Subdivision 1. SUBCONTRACTORS. A contractor who contracts 'with' any
subcontractor shall guarantee the payment of all the taxes; interest; penalties; and
colleetion costs amounts that are due or become due from the subcontractor with
respect to taxable wages paid on the contract by: :

(1) withholding sufficient money on the contract; or

(2) requiring the . subcontractor to provide a sufficient bond guaranteeing the
payment of all taxes; interest; penalties; and collection eosts amounts that may become
due. :

The contractor may make a waitten request for verification that the subcontractor
has paid the taxes due 60 calendar days after the due date for filing the tax wage detail
report that includes the final wages paid for employment performed under the contract.
If the subcontractor has paid the taxes amounts due for the period covered by the
contract, the commissioner may release the coniractor from its liability.-
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The words “contractor” and.“subcontractor” include individuals, partnerships,
firms, or corporations, or other association of persons engaged in' the construction
industry. :

Sec. 46. Minnesota Statutes 2002, section 268.065, subdivision 2, is amended to
read:

Subd. 2. EMPLOYEE LEASING FIRMS. A person whose work force consists

. of 50 percent or more of workers provided by employee leasing firms, is jointly and

severally liable for the unpaid taxes; penalties; interest; and collestion eests amounts

that are due under this chapter or section 116L..20 on the wages paid on the contract

with the employeemsing firm. “Employee leasing firm” means an employer that

provides its employees to other persons without- severing its employer-employee
relationship with the worker for the services performed for the lessee,

Sec. 47. Minnésota ‘Statutes 2003 Supplement, section 268.066, is amended to
read: : ' ' R -

.268.066 CANCELLATION OF DELINQUENT 113A—X—ES AMOUNTS DUE
FROM AN EMPLOYER.

(a) The commissioner shall cancel as uncollectible any taxes; reimbursements;
penalties; or the interest or eosts thereon amounts due from an employer under this
chapter or section 116L.20, which remain unpaid six years after the amounts have been
first determined. due and payable, except where the delinquent amounts are secured by
a notice of lien, a Judgment are in the process of gamlshment or are under a payment
plan.

(b) The commissioner may cancel at any time as uncollectible any taxes;
reimbursements; penalties; or the interest or costs thereon amount due, or any portion
of an amount due, from an employer under this chapter or section 116L.20, that the
commissioner detetmines (1) are uncollectible due to death or bankruptcy, (2) the
Mlnnesota Collection Ente1pnse under sectlon 16D ()4 was unable to collect, 01 (3) the

amount due.

—_—

Sec. 48. Minnesota Statutes 2003. Supplement, section 268.067, is amended to

read:
268.067 COMPROMISE. .-

(a) The commissioner may compromise in whole or in part any action,
determination, or decision that affects only. an employer and not an applicant, and that
has occurred during the prior 24 months. This paragraph may apply if it is determined
by a court of law, or a confession of judgment, that an applicant, while employed
wrongfully took from the employer $500 or more in money or property.

(b) The commissioner may at any time compromise delinquent any amount due
from an employer taxes; reimbursements; interest; penalties; and eosts under thlS

chapter or section 116L.20.
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(¢) Any compromise involving an amount over $2,500 shall be authorized by
written order signed by an attorney who is a classified an employee of the department
designated by the commissioner for that purpose.

(d) Any compromise erder must set out all the terms and the reason for the order
and must be in the best interest of the state of Minnesota,

Sec. 49. Minnesota Statutes 2003 Supplement, section 268.0675, is amended to
read:

268.0675 NO ELECTION OF REMEDY.

Use of any remedy under this chapter for the collection of any delinquent taxes;
reimbursements; of unemployment benefit overpayment; including penalties; interest;
and costs; amount due from an employer or an applicant shall not constitute an election
of remedy to the exclusion of any other available remedy.

Sec. 50. Minnesota Statutes 2002, section 268.07, subdivision 1, is amended to
read:

Subdivision 1. APPLICATION FOR UNEMPLOYMENT BENEFITS; DE-
TERMINATION OF BENEFIT ACCOUNT. (a) An application for unemployment
benefits may be filed in person, by mail, by telephone; or by electronic transmission
as the commissioner shall require. The applicant must be unemployed at the time the
application is filed and must provide all requested informatijon in the manner required.
If the applicant is not unemployed at the time of the application or fails to provide all
requested information, the communication shall not be considered an application for
unemployment benefits.

(b) The commissioner shall examine each application for unemployment benefits
to determine the base period and the benefit year, and based upon all the covered
employment in the base period the commissioner shall determine the weekly
unemployment benefit amount available, if any, and the maximum amount of
unemployment benefits available, if ‘any. The determination shall be known as the
determination of benefit account. A determination of benefit account shall be sent to
the applicant and all base period employers, by mail or electronic transmission.

(c) If a base period employer did not provide wage information for the applicant
as provided for in section 268.044, or provided erroneous information, the commis-
sioner shall may accept an applicant_certification as to wage credits, based upon the
applicant’s records, and issue a determination of benefit account.

(d) The commissioner may, at any time within 24 months from the establishment
of a benefit account, reconsider any determination of benefit account and make an
amended determination if the commissioner finds that the determination was incorrect
for any reason. An amended determination shall be promptly sent to the applicant and
all base period employers, by mail or electronic transmission.

If an amended determination of benefit account reduces the weekly unemploy-
ment benefit amount or maximum amount of unemployment benefits available, any
unemployment benefits that have been paid greater than the applicant was entitled is
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considered an overpayment of unemployment benefits under section 268.18, subdivi-
sion 1. ,

Sec. 51. Minnesota Statutes 2003 SupplemEnt, section 268.07, subdivision 2, is
amended to read:

Subd. 2. BENEFIT ACCOUNT REQUIREMENTS AND WEEKLY UNEM-
PLOYMENT BENEFIT AMOUNT AND MAXIMUM AMOUNT OF UNEM-
PLOYMENT BENEFITS. (a) To establish a benefit account, an applicant must have:

(1) high quarter wage credits of at least $1,000; and
(2) wage credits, in other than the high quarter, of at least $250.

(b) If an applicant has established a benefit account, the weekly unemployment
benefit amount available during the benefit year shall be the higher of:

(1) 50 percent of the apphcant’s average weekly wage during the base period, to
a maximum of 66-2/3 percent of the state’s average weekly wage; or

(2) 50 percent of the applicant’s average weekly wage during the high quarter, to
a maximum of 45 percent of the state’s average weekly wage.

. -The applicant’s average weekly wage under clause (1) shall be computéd by
dividing the total wage credits by 52. The applicant’s average weekly wage under
clause (2) shall be computed by dividing the high quarter wage credits by 13.

(c) The state’s maximum weekly unemployment benefit amount and an appli-
cant’s weekly unemployment benefit amount and maximum amount of unemployment
benefits available shall be rounded down to the next lewest lower whole dollar. The
state’s maximum weekly benefit amount, computed in accordance with section
268.035, subdivision 23, shall apply to a benefit account established effective on or
after the first Sunday in August. Once established, an applicant’s weekly unemploy-
ment benefit amount shall not be affected by the first Sunday in August change in the
state’s maximum weekly. unemployrnent benefit amount. '

(d) The maximum amount of unemployment benefits available on any benefit
account shall be the lower of:

(1) 33-1/3 percent of the applicant’s total wage credits; or
(2) 26 times the applicant’s weekly unemployment benefit amount.

Sec. 52. Minnesota Statutes 2002, section 268.07, subdivision 3, is amended to
read:

Subd. 3. SECOND BENEFIT ACCOUNT REQUIREMENTS. To establish a
second benefit account following the expiration of a benefit year on a prior benefit
account, an applicant must have sufficient wage credits to estabhsh a benefit account
under subdivision 2 and must have performed services in covered employment after
the effective date of the prior benefit account. The wages paid for that employment
must equal not less than eight times the weekly unemployment benefit amount of the
prior benefit account. A benefit account established sufficiently in advanece of
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anticipated loss of employment to make the limitations of this subdivision ineffective
shall not be allowed: The purpose of this subdivision is to prevent an applicant from
establishing more than one benefit account as a result of one loss of employment.

Sec. 53. Minnesota Statutes 2003 Supplement, section 268.085, subdivision 1, is
amended to read:

Subdivision 1. ELIGIBILITY CONDITIONS. An applicant shall be eligible to
receive unemployment benefits for any week if:

(1) the applicant has an active benefit account and has filed a continued biweekly
request for unemployment benefits for that week pursuant to section 268.086;

(2) the applicant was able to work and was available for suitable employment, and
was actively seeking suitable employment. The applicant’s weekly unemployment
benefit amount shall be reduced one-fifth for each day the applicant is unable to work
or is unavailable for suitable employment If the computation of the reduced

lower whole dollar.

This clause shall not apply to an applicant who is in reemployment assistance
training-

This clause shall net apply, or each day the applicant is on jury duty;

(3) the applicant has served a waiting period of one week that the applicant is
otherwise entitled to some amount of unemployment benefits. This clause shall not
apply if the applicant would have been entitled to federal disaster unemployment
assistance because of a disaster in Minnesota, but for the applicant’s establishment of
a benefit account under section 268.07; and :

(4) the applicant has been participating in reemployment assistance services, such
as job search and resume writing classes, if the applicant has been determined in need
of reemployment assistance services by the commissioner, unless there is good cause
for the applicant’s failure to participate.

Sec. 54. Minnesota Statutes 2002, section 268.085, subdivision 2, is amended to
read:

Subd. 2. NOT ELIGIBLE. An applicant shall not be e11g1b1e to receive
unemployment benefits for any week:

(1) that occurs before the effective date of a benefit account;

(2) that occurs in a period when the applicant is a student in attendance at, or on
vacation from a secondary school including the period between academic years or
terms;

(3) that the applicant is incarcerated or performing court ordered community
service, The applicant’s weekly unemployment benefit amount shall be reduced by
one-fifth for each day the applicant is incarcerated or performing court ordered
community service, If the computation of the reduced unemployment benefits is not a

New language is indicated by underline, deletions by strikeout

Copyright © 2004 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.



Ch. 183 LAWS of MINNESOTA for 2004

whole dollar, it shall be-rounded down to the next lower whole dollal,

(4) that the applicant fails or refuses to provide information on an issue of
eligibility required under section 268.101, subdivision 1, paragraph (a), or an issue of
disqualification required under section 268.101, subdivision 1, paragraph (d);

(5) that the applicant is performing services 32 hours or more, in employment,
covered employment, noncovered employment, or self-employment regardless of the
amount of any earnings; or

(6) with respect to which the applicant is receiving, has received, or has filed an
application for unemployment benefits under any federal law or the law of any other
state. If the appropriate agency finally determines that the applicant is not entitled to
the unemployment benefits, this clanse shall not apply.

Sec. 55. Minnesota Statutes 2003 Supplement, section 268.085, subdivision 3, is
amended to read: .

Subd, 3, PAYMENTS THAT DELAY UNEMPLOYMENT BENEFITS. (2) An
applicant shall not be eligible to receive unemployment benefits for any week with
respect to which the applicant is receiving, has received, or has filed for payment, equal
to or in excess of the applicant’s weekly unemployment benefit amount, in the form of:

(1) severance pay, bonus pay, vacation pay, sick pay, and any other money
payments, except earnings under subdivision 5, and back pay under subdivision 6, paid
by ah’'employer because of, upon, or after separation from employment, but only if the
money payment is considered wages at the time of payment under section 268.035,
subdivision 29, or United States Code, title 26, section 3121, clause (2), of the Federal
Insurance Contribution Act. This clause shall apply to all the weeks of payment and

" shall be applied to the period immediately following the last day of employment. The
number of weeks of payment shall be determined as follows;

(i) if the payments are made periodically, the total of the payments to be received
shall be divided by the applicant’s last level of regular weekly pay from the employer;
or

(ii) if the payment is made in a lump sum, that sum shall be divided by the
applicant’s last level of regular weekly pay from the employer. This clause shall not
apply to vacation pay paid by an employer upon permanent separation from
employment;

(2) pension, retirement, or annuity payments from any plan contributed to by a
base period employer including the United States government, except Social Security
benefits which are provided for in subdivision 4. The base period employer contributed
to the plan if the contribution is excluded from the definition of wages under section
268.035, subdivision 29, clause (1), or United States Code, title 26, section 3121,
clause (2), of the Federal Insurance Contribution Act.

If the applicant receives a lump sum pension payment, that sum shall be divided
by the applicant’s last level of regular weekly pay to determine the number of weeks
of payment. The number of weeks of payment shall be applied to the period
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immediately following the last day of employment. An applicant shall not be
considered to have received the lump sum payment if the applicant immediately
deposits that payment in a qualified pension plan or account; or

(3) holiday pay.

(b) If the payment is less than the applicant’s weekly unemployment benefit
amount, unemployment benefits shall be reduced by the amount of the payment. If the
computation of reduced unemployment benefits is not a whole dollar, it shall be
rounded down to the next lewest lower whole dollar.

Sec. 56. Minnesota Statutes 2003 Supplement, section 268.085, subdivision 4, is
amended to read:

Subd. 4. SOCIAL SECURITY BENEFITS. (a) Any applicant aged 62 or over
shall be required to state when filing an application for unemployment benefits and
when filing continued biweekly requests for unemployment benefits whether the
applicant is receiving, has filed for, or intends to file for, primary Social Security old
age o¢ disability benefits for any week during the benefit year.

{b) There shall be deducted from an applicant’s weekly unemployment benefit
amount 50 percent of the weekly equivalent of the primary Social Security old age e
disability benefit the applicant has received, has filed for, or intends to file for, with
respect to that week.

() Regardless of paragraph (b); An applicant shall be ineligible for unemploy-
saent benefits for any week with respeet to which the applicant who is receiving, has
received, or has filed for primary Social Security disability benefits-

This paragraph shall net apply if for any week during the benefit year shall be
determined unable to work and unavailable for suitable employment for that week
unless:

(1) the Social Security Administration approved the collecting of primary Social
Security disability benefits each month the applicant was employed during the base
periods; or

(2) the applicant provides a statement from an appropriate health care professional
who is awale of the applicant’s Socml Secuuty dxsablhty claim and the basis for that

employment

If an applicant meets the requirements of clause (1) or (2), then there shall be

deducted from the applicant’s weekly unemployment benefit amount 50 percent of the
weekly equivalent of the primary Social Security disability benefits th the applicant is is
receiving, has received, or has filed for, with respect to that week; provxded however,

that if the Social Security Administration determines that a an individual is not entitled
to 1ecelve pumaly Soc1a1 Security d1sab111ty beneflts “for any week the apphcant has
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&) (c) Information from the Social Security Administration shall be considered
conclusive, absent specific evidence showing that the information was erroneous.

beﬂeﬁ%sferpeﬁedsthatmeappﬁeamhasbeeﬂpaiduﬂempleymembeneﬁksshaube
(d) If thé computation of ‘the reduced unemployment benefits i is not a whole dollar, it
shall’ be rounded down to the next lower whole dollar.

_ Sec. 57. Minnesota Statutes 2003 Supplement, section 268.085, subdivision 3, is
amended to read:

Subd. 5. DEDUCTIBLE EARNINGS. (a) If the applicant has earnings with
respect to any week, from employment, covered employment, noncovered employ-
ment, self-employment, or volunteer work, equal to or in excess of the applicant’s
weekly unemployment benefit amount, the applicant shall be 1nehg1ble for unemploy-
ment benefits for that week.

(b) If the applicant has earnings, with respect to any week, that is less than the
applicant’s weekly unemployment benefit amount, from employment, covered em-
ployment, noncovered employment, self-employment, or volunteer work, that amount
over the following shall be deducted from the weekly unemployment benefit amount;

(1) 25 percent of earnings or $50, whichever is higher; and

(2) $200 for earnings from service in the National Guard or a United States
military reserve unit. .

]

The resulting unemployment benefit, if not a whole dollar, shall be rounded down
to the next lower whole dollar.

(¢) No deduction shall be made fror an applicant’s weekly unemployment benefit
amount for earnings from service as a volunteer firefighter or volunteer ambulance
service personnel. No deduction shall be made for jury duty pay.

(d) Theé applicant may report deductible earnings on continued biweekly requests
for unemployment benefits at the nearest next lower whole dollar amount.

¢e) Barnings shall not include any money considered a deductible payment under
subdivision 3, but shall include all other money considered wages and any other money
considered earned income under state and federal law for income tax purposes.

Sec. 58. Minnesota Statutes 2003 Supplement, section 268.085, subdivision‘6, is
amended to read:

Subd. 6. RECEIPT OF BACK PAY. (a) Back pay received by an applicant with

respect to any week occurring in the 104 weeks prior to the payment of the back pay
shall be deducted from unemployment benefits paid for that week.

t If an arbitration award; administrative or judicial decision; or negotiated settle~
ment that provides for the back pay dees not speeify the peried is not paid with respect
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to which it is paid a specific period, the back pay shall be applied to the period
immediately following the last day of employment.

(b) If the back pay is reduced by the amount of unemployment benefits that have
been paid, the amount of back pay withheld shall be:

(1) paid by the employer to the trust fund within 30 calendar days and subject to
the same collection procedures that apply to past due taxes; '

(2) applied to unemployment benefit overpayments resulting from the payment of
the back pay; and

(3) credited to the maximum amount of unemployment benefits available to the
applicant in a benefit year that includes the weeks for which back pay was deducted.

(c) Unemployment benefits paid the applicant shall be removed from the
computation of the tax rate for taxpaying employers and removed from the reimburs-
able account for nonprofit and government employers that have elected to be liable for
reimbursements in the calendar quarter the trust fund receives payment.

(d) Payments to the trust fund under this subdivision shall be considered as made
by the applicant.

Sec, 59. Minnesota Statutes 2002, section 268.085, subdivision 12, is amended to
read:

Subd. 12. ALIENS. (a) An alien shall be ineligible for unemployment benefits for
any week the alien is not authorized to work in the United States under federal law.
Information from the Immigration and Naturalization Service shall be considered
conclusive, absent specific evidence that the information was erroneous. Pursuant to
the existing agieement belween the United States and Canada, this paiaglaph shall not

Canada each week unemploymunt benefits are requested.

(b) Unemployment benefits shall not be paid on the basis of wage credits earned
by an alien unless the alien (1) was lawfully admitted for permanent residence at the
time of the employment, (2) was lawfully present for the purposes of the employment,
or (3) was permanently residing in the United States under color of law at the time of
the employment.

(¢) Any information required of applicants applying for unemployment benefits to
determine eligibility because of their alien status shall be required from all applicants.

Sec. 60. Minnesota Statutes 2002, section 268.085, subdivision 13a, is amended
to read:

Subd. 13a. LEAVE OF ABSENCE. (2) An applicant on.a voluntary leave of
absence shall be ineligible fox unumployment benefits for the dmation of the leave of

this subd1v151on

A leave of absence is voluntary when work that the applicant can then perform is
available with the applicant’s employer but the applicant chooses not to work. A
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medical. leave of absence shall not be presumed to be voluntary.

(b) A period of vacation requested by the applicant, paid or unpaid, shall be
considered a voluntary leave of absence. A vacation period assigned by an employer
under: (1) a uniform vacation shutdown; (2) a collective bargaining agreement; or (3)
an established employer policy, shall net be considered a voluntary an involuntary
leave of absence. o

(c) A voluntary leave of absence shall not be considered a quit er and an
involuntary leave of absence shall not be considered a discharge from employment for

purposes of section 268.095.

(d) An applicant who is on a paid leave of absence, whether-the leave of absence
is voluntary or involuntary, shall be ineligible for unemployment benefits for the
duration of the leave.

(e) This subdivision shall apply to a leave of absence from a base period
employer, an employer during the period between the end of the base period and the
effective date of the benefit account, or an employer during the benefit year.

Sec. 61. Minnesota Statutes 2002, section 268.085, subdivision 14, is amended to
read:

Subd. 14. ABLE TO WORK DEFINED. “Able to work” means an applicant has
the physical and mental ability to perform (1) the usual duties of the applicant’s usual
occupation or of cemparable (2) the usual duties of work that is gainful employment

engaged in by others as a means of livelihood.

EFFECTIVE DATE. This section is effective August 1, 2004, and applies to all
determinations and decisions issued on or after that date.

Sec. 62. Minnesota Statutes 2003 Supplement, section 268.095, subdivision 1, is
amended to read:

Subdivision 1. QUIT. An applicant who quit employment shall be ineligible for
all unemployment benefits except when:

(1) the applicant quit the employment because of a good reason caused by the
employer as defined in subdivision 3;

(2) the applicant quit the employment to accept other covered employment that
provided substantially better terms and conditions of employment, but the applicant did
not work long enough at the other second employment to have sufficient subsequent
earnings to satisfy the disqualification that would otherwise be imposed under
subdivision 10 for quitting the first employment; T

(3) the applicant quit the empldyment within 30 calendar days of beginning the
employment because the employment was unsuitable for the applicant;

(4) the employment was unsuitable for the applicant and the applicant quit to enter
reemployment assistance training;
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(5) the employment was part time and the applicant also had full-time employ-
ment in the base period, that from which full-time employment the applicant separated
from because of nondisqualifying reasons, and the wage credits from the full-time
employment are sufficient to meet the minimum requirements to establish a benefit
account under section 268.07;

(6) the applicant quit because the employer notified the applicant that the
applicant was going to be laid off due to lack of work within 30 calendar days. An
applicant who quit employment within 30 calendar days of a notified date of layoff due
to lack of work shall be ineligible for unemployment benefits through the end of the
week that includes the scheduled date of layoff;

(7) the applicant quit the employment because the applicant’s serious illness or
injury made it medically necessary that the applicant quit, provided that the applicant
inform the employer of the serious illness or injury and request accommodation and no
reasonable accommodation is made available.

If the applicant’s serious illness is chemical dependency, this exception shall not
apply if the applicant was previously diagnosed as chemically dependent or had
treatment for chemical dependency, and since that diagnosis or treatment has failed to
make consistent efforts to control the chemical dependency; or

(8) domestic abuse of the applicant or the applicant’s minor child, necessitated the
applicant’s quitting the employment. Domestic abuse shall be shown by one or more
of the following:

(1) a court order for protection or other documentation of equitable relief issued
by a court;

(i) a police record documenting the domestic abuse;

(itl) documentation that the perpetrator of the domestic abuse has been convicted
of the offense of domestic abuse;

(iv) medical documentation of domestic abuse; or

(v) written statement that the applicant or the applicant’s minor child is a victim
of domestic abuse, provided by a social worker, member of the clergy, shelter worker,
attorney at law, or other professional who has assisted the applicant in dealing with the
domestic abuse.

Domestic abuse for purposes of this clause shall be defined under section
518B.01.

EFFECTIVE DATE. This section is effective August 1, 2004, and applies to all
determinations and decisions issued by the department on or after that date.

Sec. 63. Minnesota Statutes 2003 Supplement, section 268.095, subdivision 3, is
amended to read:

Subd. 3. GOOD REASON CAUSED BY THE EMPLOYER DEFINED. (a) A
good reason caused by the employer for quitting is a reason:
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(1) that is directly related to the employment and for which the employer is
responsible; and

(2) that is adverse to the worker; and

£2) (3) that is significant and would compel an average, reasonable worker to quit
and become unemployed rather than remaining in the employment.

(b) The analysis requlred in paragraph (a) must be applied to the SpCCIfIC facts of
each case.

(c) If an applicant was subjected to adverse working conditions by the employer,
the apphcant must complain to the employer and give the employer a reasonable
opportunity to correct the adverse working conditions before that may be considered
a good reason caused by the employer for quitting.

) (d) A substantial adverse change in the wages; hours; or other terms of reason
for quitting employment by the employer shall not be considered a good reason caused
by the emy employer for quitting ualess the change if the reason for quitting occurred
because of the applicant’s employment misconduct.

€} (e) Notification of discharge in the future, including a layoff due to lack of
work, shall not be considered a good reason caused by the employer for quitting.

e} (f) An applicant has a good reason caused by the employer for guitting if it
results from sexual harassment of which the employer was aware, or should have been
aware, and the employer failed to take timely and appropriate action. Sexual
harassment means unwelcome sexual advances, requests for sexual favors, sexually
motivated physical contact or other conduct or communication of a sexual nature

when;

(1) the applicant’s submission to the conduct or communication is made a term or
condition of the employment;

(2) the applicant’s submission to or rejection of the conduct or communication is
the basis for decisions affecting employment; or

(3) the conduct or communication has the purpose or effect of substantially
interfering with an applicant’s work performance or c1eat1ng an 1nt1n11dat1ng, hostile,
or offensive working environment.

 (g) The definition of a good reason caused by the employer for quitting
employment provided by this subdivision shall be exclusive and no other definition
shall apply.

EFFECTIVE DATE. This section is effective August 1, 2004, and applies 1o all
determinations and decisions issued by the department on or after that date.

Sec. 64. Minnesota Statutes 2002, section 268.095, subdivision 4, is amended to
read:

Subd. 4. DISCHARGE. An applicant who was discharged from employment by
an employer shall not be ineligible for any unemployment benefits except when:
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(1) the applicant was discharged because of employment misconduct as defined
in subdivision 6; or

(2) the applicant was discharged because of aggravated employment misconduct
as defined in subdivision 6a.

Sec. 65, Minnesota Statutes 2002, section 268.095, subdivision 6a, is amended to
read: ’

Subd. 6a. AGGRAVATED EMPLOYMENT MISCONDUCT DEFINED. (a)
For the purpose of this section, “aggravated employment misconduct” means:

(1) the commission of any act, on the job or off the job, that would amount to a
gross misdemeanor or felony if the act substantially interfered with the employment or
adversely affected had a significant adverse effect on the employment; or

(2) for an employee of a facility as defined in section 626.5572, aggravateéd
employment misconduct includes an act of patlent or resident abuse, financial
exploitation, or recurring or serious neglect, as defined in section 626.5572 and
applicable rules. '

(b) If an applicant is convicted of a gross misdemeanor or felony for the same act
for which the apphcant was dlschmged itis aggravated employment mxsconduct if the

the employment.

(] The definition of aggravated employment misconduct provided by this
subdivision shall be exclusive and no other definition shall apply.

Sec. 66. Minnesota- Statutes 2002, sectlon 268.101, subdivision 2, is amended to
read:

.

Subd. 2. DISQUALIFICATION DETERMINATION. (a) The commissioner
shall determine any issue of disqualification raised by information required from an
applicant under subdivision 1, paragraph (a) or (c), and mail send to the applicant and
employer at the last knows address, by mail or electronic transmission, a determination
of disqualification or a detelmmaﬁ-o?lFf—nondlsquahﬁcatlon, as is appropriate. The
determination shall state the effect on the employer under section 268.047. A
determination shall be made pursuant to this paragraph even if a notified employer has
not raised the issue of disqualification.

(b) The commissioner shall determine any issue of disqualification raised by an
employer and mail send to the applicant and that employer at the last known address,
by mail or electronic transmission, a determination of disqualification or a determi-

nation of nondisqualification as is appropriate. The determination shall state the effect
on the employer under section 268.047.

If a base period employer:
(1) was not the applicant’s most recent employer prior to the application for
unemployment benefits;
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(2) did not employ the applicant during the six calendar months prior to the
application for unemployment benefits; and .

: (3) did. not raise an issue of disqualification within ten calendar- days of
notlflcamon under subdivision 1, paragraph (b);
then any exception under section 268.047, subdivisions 2 and 3, shall begin the Sunday
two weeks following the week that the issue of disqualification was raised by the
employer.

(c) If any time within 24 months from the establishment of a benefit account the
commissioner finds that an applicant failed to report any employment, loss of
employment, or offers of employment that were required to' be provided by the
applicant under this section, the commissioner shall determine any issue of disquali-
fication on that loss of employment or offer of employment and mail send to the
apphcant and involved employer at the last known address, by mail or electronic
transmission, a determination of disqualification or a determination of nondisqualifi-
cation, as is appropriate. The determination shall state the effect on the employer under
section 268.047.

This paragraph shall not prevent the 1mposmon of any penalty under section
268.18, subdivision 2, or 268.182.

(d) An issue of disqualification shall be determined based upon that information
required of an applicant, any information that may be obtained from an applicant or
employer, and information f10m any other source, without regard to any common law

- burden of proof. :

(e) A determination of dlsquahflcatlon or a determination of nondisqualification
shall Be final unless an appeal is filed by the applicant or notified employer within 30
calendar days after mailing sending. The determination shall contain a prominent
statement indicating the consequences of not appealing. Proceedings on the appeal
shall be eonducted in accordance with section 268.105. ) )

(f) An issite of disqualification for purposes of this section’ shall include any
reason for no longer working for an employer other than a layoff due to lack of work,
any question of a disqualification from unemployment benefits under section 268.095,
any question of an exception to disqualification under section 268.095, any question of
effect on an employer under section 268.047, and any question of an otheiwise
imposed disqualification that an applicant has satisfied under section 268.095,
subdivision 10.

() Regardless of the requirements of this subdivision, the commissioner is not
required to mail send to an applicant a determination where the applicant has satisfied
any otherwise potential disqualification under section 268.095, subdivision 10..

Sec. 67. Minnesota Statutes 2003 Supplement, section 268.101, subdivision 3, is
amended to read:

Subd. 3. ELIGIBILITY DETERMINATION. (a) The commissioner shall
determine any issue of eligibility raised by an employer, whether timely or untimely;
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and saail send to the applicant and that employer at the last known address, by mail or

electronic transmission, a determination of eligibility or a determination of ineligibil-
ity, as is appropriate. :

(b) The commissioner shall determine any issue of eligibility raised by informa-
tion obtained from an applicant and mail send to the applicant at the last known
address, by mail or electronic transmission, a determination of eligibility or a
determination of ineligibility, as is appropriate. A determination shall be made pursuant
to this paragraph even if a notified employer has. not raised the issue of eligibility.

(c) If any time within 24 months from the establishment of a benefit account the
commissioner finds the applicant failed to provide, on an application for unemploy- |
ment benefits or on a continued biweekly request for unemployment benefits,
requested information on an issue of eligibility, the commissioner shall determine the
issue of eligibility and mail send to the applicant a¢ the last knows address, by mail or
electronic transmission, a determination of eligibility or a detelmmauon of 1nehg1b11-
ity, as is appropriate.

This paragraph shall not prevent the imposition of a penalty under section 268.18,
subdivision 2, or 268.182.

(d) A determination of eligibility or determination of ineligibility shall be final
unless an appeal is filed by the applicant or notified employer within 30 calendar days
after mailing sending. The determination shall contain a prominent statement indicat-
ing the consequences of not appealing. Proceedings on the appeal shall be conducted
in accordance with section 268,105, o

(e) An issue of eligibility for purposes of this section shall include any- question
regarding the denial or allowing of unemployment benefits under sections 268.085,
268.086, 268.115, 268.125, 268.135, and 268.155. '

(f) Only if an employer raised the issue of eligibility shall the employer be: (1)
mailed sent the determination of eligibility or a determination of ineligibility, or (2)
considered an involved employer for purposes of an appeal under section 268.105.

Sec. 68. Minnesota Statutes 2003 Supplement, section 268.101, subdlvmon 3a, is
amended to read:

Subd. 3a. DIRECT HEARING, Regardless of any provision of the Minnesota
Unemployment Insurance Law, the commissioner or an unemployment law judge or a
senior unemployment review judge may, prior to a determination being made under
this chapter, refer any issue of dlqu'ﬂlflcallOI’l, any issue of eligibility, or any other
issue under seetions 268-035 to 268:23 this chapter, directly for heating in accordance
with section 268.105, subdivision 1. The status of the issue shall be the same as if a
determination had been made and an appeal filed.

Sec. 69, Minnesota Statutes 2002, section 268.101, subdivision 4, is amended to
read:

Subd. 4. AMENDED DETERMINATION. Unless an appeal has been filed, the
commissioner, on the commissioner’s own motion, may reconsider a determination of
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disqualification or nondisqualification or a determination of eligibility or ineligibility
that has not become final and issue an amended determination. Any amended
determination shall be mailed sent to the applicant and any involved employer at the
last known address by mail or r electronic transmission. Any amended determination

shall be final unless an appeal is filed by the applicant or notified employer within 30
calendar days after mailing sending. Proceedings on the appeal shall be conducted in
accordance w1th section 268.105.

I

- Sec. 70. Minnesota Statutes 2002,, section 268.103, is amended to read:

+268.103 APPEALS BY FELEPHONE; ELECTRONIC TRANSMISSION.

Subdivision 1. IN COMMISSIONER’S DISCRETION. (z) Unless the statutory
provisien providing for an appeal requires that the appeal be in writing; The
commissioner shall have the discretion to allow an appeal to be made filed by
telephone or by electronic transmission. If the commissioner allows an appem» he
made filed by telephone of by electronic transmission, that shall be clearly set out on
the determination or decision subject to appeal.

() The commissioner may resirict the manner, format, and conditions under
which an appeal by telephone or electronic transmission may be made filed. Any
restrictions as to days, hours, telephone number, -electronic transmission address, or
other conditions, shall be clearly set out on the determination or decision subject to
appeal.

{e) All information iequested by the commissioner when an appeal is made by
telephone or filed by electronic transmission must be supplied or the communication
will shall not constitute an appeal.

Subd. 2. APPEAL lN WRITING BY MAIL. (a) The commissioner must allow
an appeal may to be made in writing flled by mail even n if an appeal by telepheae oF
by electronic transmission is allowed.

(b) A written statement delivered or mailed to the department that could
reasonably be interpreted to mean that an involved applicant or employel is in

dlsagreement with a speaific detexmmatlon or decision shall be conSJdered an appeal

Sabd:%:EXGLUSIWMEANSOFAPBEA&Aw&G@e&appeaL,eﬂfaHewedan
appeal by telephone or electronic transmission; shall be the only manner of appeal:

Subd. 4. PROTESTS BY TELEPHONE AND ELECTRONIC TRANSMIS-
SION. This section shall apply to the filing of protests to those determinations and
notices that require a protest and affirmation procedure prior to an appeal.

Sec. 71. Minnesota Statutes 2002, section 268.105, as amended by Laws 2003,
+ First Special Session chapter 3, article 2, section 15, is amended to read:

268.105 BEARINGS; APPEALS.

Subdivision 1. EVIDENTIARY HEARING BY AN UNEMPLOYMENT
LAW JUDGE. (a) Upon a timely appeal having been filed, the department shall send
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ughts and 1espons1b111t1es 1egmdmg the heaung The department shall set a time and
place for a de novo due process evidentiary hearing and mail ‘send notice to any
involved applicant and any involved employer, by mail or electronic transmission, not

less than ten calendar days prior to the date of the hearing.

(b) The evidentiary hearing shall be conducted by an unemployment law judge
without regard (o any common law burden of proof as an evidence gathering inquiry
and not an adversatial proceeding. The unemployment law judge shall ensure that all
1elevunt facts are cleally and fully y developed. The commissioner er department shall

statutory rules of evidence and other techmcal rules of procedule The department shall
have discretion regarding the method by which the evidentiary hearing is conducted.
A report of any employee of the department, except a determination, made in the
regular course of the employee’s duties, shall be competent evidence of the facts
contained in it,

(c) After the conclusion of the hearing, upon the evidence obtained, the
unemployment law judge shall make waitten findings of fact and decision and mail
send those, by mail or electronic transmission, to all involved parties. The unemploy-
ment law judge’s decision is the final department decision unless a further appeal is
filed pursuant to subdivision 2.

(d) Tho commissioner shall designate classified Only employees of the depart-
ment shall serve as unemployment law judges to conduct evidentiary hearings en
appeals. The commissioner or authorized represeatative A senior unemployment
review judge may personally hear or transfer to another unemployment law judge any
proceedings pending before an unemployment law judge. Any proceedings removed to
the commissioner or autherized representative a senior unemployment review judge
shall be heard in accordance with this subdivision.

Subd. 2. COMMISSIONER DE NOVO REVIEW BY A SENIOR UNEM-
PLOYMENT REVIEW JUDGE. (a) Within 30 calendar days after mailing of the
unemployment law judge’s decision Except as provided under subdivision 2a, any
involved applicant or involved employer may “appeal a decisjon of an unemployment
law judge and obtain a de novo review by the commissioner of an autherized
f«.preseﬂtaﬂw a senior unemployment review judge by filing w1th a senior unemploy—

unemployment law judge’s decmon The ecommissioner A senior unemployment
review judge within the same period of time may, on the ‘commissioner’s a senior
unemployment review judge’s own motion, order a de novo review of any decision of
an unemployment law judge.

(b) The authorized representative of the commissioner A senior unemployment
review judge shall be an attorney who is a elassified an employee of the department.
Cllheau@heu%yteaetenbehalfef%heeemmﬁs&eﬂeruadeyth;ss%t}eﬂshallbeby
speeific written delegation filed with the seeretary of state:
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(c) Upon de novo review, the eommissioner a senior unemployment review judge
shall, on the basis of that evidence submitted at the evidentiary hearing under
subdivision 1, make findings of fact and decision, or remand the matter back to an
unemployment law judge for the taking of additional evidence and the making of new
findings and decision based on all the evidence. The commissioner A senior
unemployment review judge shall, independent of the findings of fact and decision of
the unemployment law judge, examine the evidence and make those findings of fact as
the evidence, in the judgment of the commiissioner senior unemployment review judge
require, and make that decision as the facts found by the compaissioner senior
unemployment review judge require.

(d) The commissioner A senior unemployment review judge may conduct a de
novo review without argument by any involved party, or the commissioner a senior
unemployment review judge may allow written argument. The commissioner A senior
unemployment teview judge shall not, except for purposes of deciding whether to
remand a matter to an unemployment law judge for a further evidentiary hearing,
consider any evidence that was not submitted at the hearing before the unemployment
law judge. ’

(e) The eommissioner senior unemployment review judge shall send, by mail or
electronic transmission, to any involved party the commissioner’s senior ﬁemplo;
ment review judge’s findings of fact and decision. The decision of the commissioner
senior unemployment review judge is the final departinent decision of the department.
Unless judicial review is sought under subdivision 7, the decision of the commissioner
senior unemployment review judge shall become final 30 calendar days after mailing
sending.

Subd. 2a. ORDERS BY A SENIOR UNEMPLOYMENT REVIEW JUDGE.
(a) If an ap applicant or employer files an appeal in a matter where an unemployment law
judge affirmed a determination issued under section 268. 101, and there is no dispute
regarding the determinative facts, a senior unemployment review Judge shall have the
discretion to decline to conduct a ‘de novo review. If de novo review is declined, the
senior unemployment review Judge shall issue an order adopting the “unemployment

law judge’s findings of fact and decision.

(b) If an'involved party fails, without good cause, to appear and participate at the
ev1dent1a1y heanng conducted by an unemployment law Judge under subdivision 1, 1,

discretion to decline to conduct a de novo review. If de novo review is declmed the
senior unemployment review Judge shall issue an order dismissing the appeal.

Submission of a written statemeit shall not constituie an appearance and
participation at an ev1dent1ary hearing for purposes of this paragraph.

and notice of hearmg p10v1ded for under subdivision 1. The senior unemployment
review judge shall allow for the submission of a written argument on the issue of good
cause before dlsnnssmg an an appeal under th1s paragraph
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“Good cause” for purposes of this paragraph is a compelling reason that would
have prevented a reasonable person acting with due diligence from appeanng and
participating at the evidentiary heaung

Subd. 3, WITHDRAWAL OF APPEAL. (a) Any appeal that is pending a
decision before an unemployment law judge or the commissioner a senior unemploy-
ment review judge may be withdrawn by the appealing person, ‘or an authorized
representative of “of that person, upon filing of a notice of withdrawal.

(b) The appeal shall, by written order, be dismissed if a notice of withdrawal is
filed, unless the commaissioner an unemployment law judge or a senior unemployment
review judge, by witten order, "directs that further adjudication is required for a proper
result.

(¢) A notice of withdrawal may be filed by mail; by telepheﬂe— or if the
commissioner allows; by electronic transmission.

Subd. 3a. DECISIONS. (a) If an unemployment law judge’s decision or the
commissioner’s a senior unemployment review judge’s decision or order allows
unemployment benefits to an applicant, the unemployment benefits shall be paid
regardless of any appeal period or any appeal having been filed.

(b) If an unemployment law judge’s decision modifies or reverses a determination
allowing unemployment benefits to an applicant, any benefits paid pursuant to the
determination is considered an overpayment of those unemployment benefits under
section 268.18, subdivision 1.

(c) If a commissioner’s senior unemployment review judge’s decision modifies or
reverses an unemployment law judge’s decision allowing unemployment benefits to an
applicant, any unemployment benefits paid pursuant to the unemployment law judge’s
decision is considered an overpayment of those unemployment benefits under section
268.18, subdivision 1.

(d) If the commissioner a senior unemployment review judge affirms an
unemployment law judge’s decision on an issue of disqualification that allows
unemployment benefits to an applicant; and the eemmissioner’s senior unemployment
review judge’s decision; if finally or order is reversed by the Minnesota Court of
Appeals or the Supreme Court of Minnesota, shall net result in a disqualification of the
applicant shall not be disqualified from unemployment benefits under section 268.095,
subdxvxswﬁ()

(¢) If the commissioner a senior unemployment review judge, pursuant to
subdivision 2, remands a matter to an unemployment law judge for the taking of
additional evidence, the prior unemployment law judge’s decision shall continue to be
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enforced until new findings of fact and decision are made by an unemployment law
- judge.

Subd. 4. TESTIMONIAL POWERS. The An unemployment law judge; the
commissioner; or authorized representative; and a senjor unemployment review judge
may administer oaths and affirmations, take depositions, and issue subpoenas to
compel the attendance of witnesses and the production of documents and other
personal property considered necessary as evidence in connection with the subject
matter of an evidentiary hearing. The subpoenas shall be enforceable through the
district court in the district that the subpoena is issued. Witnesses subpoenaed, other
than an involved applicant or involved employer or officers and employees of an
involved employer, shall be paid by the commissioner department the same witness
fees as in a civil action in district court.

Subd. 5. USE OF INEORMATION EVIDENCE; DATA PRIVACY. (a) All
testimony at any evidentiary hearing conducted pursuant to subdivision 1 shall be
recorded. A copy of any recorded testimony and exhibits offered or received into
evidence at the hearing shall, upon request, or upon directive of the eommissioner a
senjor unemployment review judge, be furnished to a party at no cost during the time
perjod for filing an appeal to the commissioner a senior unemployment review judge
or while such an appeal is pending. If requested, the commissioner department shall
make available a device for listening to the recording if an appeal is pending before the
commissioner a senior unemployment review judge under subdivision 2.

(b) Regardless of any provision of law to the contrary, if recorded testimony and
exhibits received into evidence at the evidentiary hearing are not requested during the
time period for filing an appeal to the copumissiener a senior unemployment review
judge, or while such an appeal is pending, that testimony and other evidence shall later
be made available to an involved party only pursuant to a court order. A subpoena shall
not be considered a court order.

(c) Testimony obtained under subdivision 1, may not be used or considered for
any purpose, including impeachment, in any civil, administrative, or contractual
proceeding, except by a local, state, or federal human rights agency with enforcement
powers, unless the proceeding is initiated by the department.

{&) Subd. 5a. NO COLLATERAL ESTOPPEL. No findings of fact or decision
or order issued by an unemployment law judge or the commissiener a senior
unemployment review judge may be held conclusive or binding or used as evidence in
any separate or subsequent action in any other forum, be it contractual, administrative,
or judicial, except proceedings provided for under this chapter, regardless of whether
the action involves the same or related parties or involves the same facts.

Subd. 6. REPRESENTATION; FEES. (a) In any proceeding under subdivision
1 ex, 2, or 2a, an applicant or involved employer may be represented by any agent..

- (b) Except for services provided by an attorney-at-law, an applicant shall not be
charged fees, costs, or disbursements of any kind in a proceeding before an
unemployment law judge, the eommissiener a senior unemployment review judge, the
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Minnesota Court of Appeals, or Supreme Court of Minnesota.

Subd. 7. JUDICIAL REVIEW. (a) The Minnesota Court of Appeals shall, by
writ of certiorari to the commissioner department, review the senior unemployment
review judge’s decision of the commissiener under subdivision 2 or order under
subdivision 2a, provided a petition for the writ is filed with the court and a copy is
served upon the senior unemployment review judge or the commissioner and any other
involved party ty within 30 calendar days of the mailing sending of the ecommissioner’s
senior unemployment review judge’s decision under subdivision 2 or order under
subdivision 2a.

(b) Any employer petitioning for a writ of certiorari shall pay to the court the
required filing fee and upon the service of the writ shall furnish a cost bond to the
commissioner department in accordance with the Rules of Civil Appellate Procedure.
If the employer requests a written transcript of the testimony received at the evidentiary
heaxing conducted puisuant to subdivision 1 the employer shall pay to the eemmis—

the administration account,

(¢) Upon issuance by the Minnesota Court of Appeals of a writ of certiorari as a
result of an applicant’s petition, the eommissioner department shall furnish to the
applicant at no cost a written transcript of the any testimony received at the evidentiary
hearing conducted pursuant to subdivision 1, and, if requested, a copy of all exhibits
entered into evidence. No filing fee or cost bond shall be required of an applicant
petitioning the Minnesota Court of Appeals for a writ of certiorari,

(d) The commissioner department shall be considered the primary responding
party to any judicial action involving the eemmissienct’s a senior unemployment
review judge’s decision or order. The eemmissioner department tment may be represented by
an attorney who is an employee of the department designated by the commissiones for
that purpese.

EFXFECTIVE DATE. This section is effective August 1, 2004, and applies to all
decisions issued by the depaitmem on or after that date.

Sec. 72. Minnesota Statutes 2002, section 268.115, subdivision 5, is amended to
read:

Subd. 5. MAXIMUM AMOUNT OF EXTENDED UNEMPLOYMENT BEN-
EFITS. The maximum amount of extended unemployment benefits available to an
applicant shall be 50 percent of the maximum amount of regular unemployment
benefits available in the benefit year, rounded down to the next lower whole dollar, If
the total rate of unemployment combuted under subdivision 1, clause (2)(ii), equaled
or exceeded eight percent, the maximum amount of extended unemployment benefits
available shall be 80 percent of the maximum amount of regular unemployment
benefits available in the benefit year.

Sec. 73. Minnesota Statutes 2002, section 268.125, subdivision 5, is amended to
read: .
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Subd. 5. MAXIMUM AMOUNT OF UNEMPLOYMENT BENEFITS. The
maximum amount of additional unemployment benefits available in the applicant’s
benefit year shall be one-half of the applicant’s maximum amount of regular
unemployment bénefits available under section 268.07, subdmsmh 2 rounded down

—— s e

ment benefits paid under any fedelal law other than regular unemployment benefits
shall be deducted from the maximum amount of additional unemployment benefits
available.

Sec. 74. Minnesota Statutes 2002, section 268.135, subdivision 1, is amended to
read:

Sﬁbdivision 1. DEFINITIONS. For purposes of this section:

(1) “Affected employée” means an employee who was continuously employed as
a member of the affected group, for at least six months, on a full-time basis, prior to
submission of the shared work plan.

(2) “Affected group” means five or more émployees designated by the employer
to participate in a shared work plan.

(3) “Shared work plan” or “plan” means an employer’s weitten plan, submiited in
a manner and format prescribed by the commissioner, under which a group of
employees whose normal weekly hours of work are reduced, in order to prevent
employees from being laid off due to lack of work.

(4) “Normal weekly hours of work™ means the number of hours in a week that the
employee normally would work for the shared work employer or 40 hours, whichever
is less. ' ‘

Sec. 75, Minnesota Statutes 2002, section 268.135, subdivision 2, is amended to
read;

Subd. 2. PARTICIPATION. (a) An employer wishing to participate in the shared
work benefit program shall submit a sritten shared work plan to the commissioner in
a manner and format prescribed for approval. The commissioner may approve a shared
work plan only 1f it:

(1) specifies the employees in the affected group;
(2) applies to only one affected group;

3) mcludes a certified statement by the employel that each employee specxfied in
the affected group is an affected employee;

@ 1ncludes a certified statement by the employer that for the duration of the plan
the reduction in normal weekly hours of work of the employees in the affected group
is instead of layoffs that otherwise would result in at least as large a reduction in the
total normal weekly hours of work;

(5) specifies an expiration date that is no more than one year from the date the
employer submits the-plan for approval;
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(6) specifies that fringe benefits, such as health and retirement, available to the
employees in the affected group are not reduced beyond the percentage of reduction in
hours of work; and

(7) is approved in writing by the collective bargaining agent for each collective
bargaining agreement that covers any employee in the affected group.

(b) The commissioner shall set the beginning and ending dates of an approved
shared work plan.

(c¢) The commissioner shall mail send to the employer a witten determination, by
mail or electronic transmission, approving or disapproving the plan within 15 calendar
days of its receipt. Determinations are final.

(d) Disapproval of a plan may be reconsidered at the discretion of the
commissioner. Approval of a shared work plan may be revoked if the approval was
based, in whole or in part, upon information that was false or misleading.

Sec. 76. Minnesota Statutes 2002, section 268.135, subdivision 4, is amended to
read:

Subd. 4. WEEKLY BENEFIT AMOUNT. (a) An applicant who is eligible for
shared work benefits shall be paid an amount equal to the regular weekly unemploy-
ment benefit amount multiplied by the nearest full percentage of reduction of -the
applicant’s regular weekly hours of work as set in the plan. The benefit payment, if not
a whole dollar shall be rounded down to the next lower whole dollar.

(b) The deductible earnings provisions of section 268.083, subdivision 5, shall not
apply to earnings from the shared work employer of an applicant eligible for shared
work benefits unless the resulting amount would be less than the regular weekly
unemployment benefit amount the applicant would otherwise be eligible for without
regard to shmed work benefits. :

© An applicant shall not be eligible for shared work beneflts for any week that
employment is performed for the shared work employer in excess of the reduced hours
set forth in the plan.

Sec. 77. Minnesota Statutes 2002, section 268.145, subdivision 1, is amended to
read:

Subdivision 1. NOTIFICATION. (a) Upon filing an apphcauon for unemploy-
ment benefits, the applicant shall be informed that:

(1) unemployment benefits are subject to federal and state income tax;
(2) there are requirements for filing estimated tax payments;

(3) the applicant may elect to have federal income tax withheld from unemploy-
ment benefits;

(4) if the applicant elects to have federal income tax withheld, the applicant may,
in addition, elect to have Minnesota state income tax withheld; and
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(5) at any time during the benefit year the applicant may change a prior election,

(b) If an applicant elects to have federal income tax withheld, the commissioner
shall deduct ten percent for federal income tax, rounded down to the rearest next lower
whole dollar. If an applicant also elects to have Minnesota state income tax withheld,
tha commissioner shall make an additional five percent deduction for state income tax,

to sections 268.155, 268.156, 268.18, and 268 184 have priority over any amounts
deducted under this section, Federal income tax withholding has priority over state
income tax- withholding.

(c) An election to have income tax withheld shall not be retroactive and shall only
apply to unemployment benefits paid after the election.

Sec. 78. Minnesota Statutes 2003 Supplement, section 268.18, subdivision 1, is
amended to. read:

Subdivision 1. NONFRAUD OVERPAYMENT. (a) Any applicant who (1) by
reason of the applicant’s own mistake, or (2) because of an error by any employee of
the department, or (3) because of a determination; redetermination; or amended
determination issued pursuant to section 268.07 or 268.101, or.(4) because of an appeal
decision under section 268.105, has received any unemployment benefits that the

. applicant was not entitled to, shall promptly repay the unemployment benefits to the
trust fund. The commissioner ‘shall, as soon as the overpayment is discovered,
determine the amount due and notify the applicant in writing to repay the unemploy-
ment benefits.

(b) Unless the applicant files an appeal within 30 calendar days after the mailing
sending of the determination of overpayment to the applicant’s last known address
applicant by mail or electronic transmission, the determination shall become final.
Proceedings on the appeal shall be conducted in accordance with section 268.105. An
applicant may not collaterally attack, by way of an appeal to an overpayment
detertnination, any prior determination issued pursuant to section 268.07 or 268.101,
or decision issued pursuant to section 268.105, that has become final.

(c) If the applicant fails to repay the unemployment benefits determined overpaid
under this subdivision, the commissioner may offset from any future unemployment
benefits otherwise payable the amount of the overpayment. Except when the
overpayment resulted because the applicant failed to report deductible earnings or
deductible or benefit delaying payments, no single offset shall exceed 50 percent of the
amount of the payment from which the offset is made. The overpayment may also be
collected by the same methods as delinquent taxes payments from an employer. A
determination of overpayment shall state the methods of collection the commissioner
may use to recover the overpayment.

(d) If an applicant has been overpaid unemployment benefits under the law of
another state, due to a reason other than fraud, and that state certifies that the applicant
is liable under its law to repay.the unemployment benefits and requests the
commissioner to recover the overpayment, the commissioner may offset from future
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unemployment benefits otherwise payable the amount of overpayment, except that no
single offset shall exceed 50 percent of the amount of the payment from which the
offset is made. .

(e) If under paragr, aph (c) or (d) the reduced unemployment benefits as aresult of

lower whole dollar,

(f) Unemployment beriefits paid for weeks more than three years prior to the
discovery of ovelpayment under this subdivision are not overpaid unemployment
benefits. :

Sec. 79. Minnesota Statutes 2003 Supplement, section 268.18, subdivision 2, is
amended: to read:

Subd. 2. OVERPAYMENT DUE TO FRAUD. (a) Any applicant who receives
nemployment benefits by intentionally misrepresenting, misstating, or failing to

Wl—}i;teﬂ determination that the applicant obtained unemployment benefits by fraud and
that the applicant must promptly repay the unemployment benefits to the trust fund. In
addition, the commissioner shall assess a penalty equal to 25 percent of the amount
fraudulently obtained. If the applicant had a prior overpayment due to fraud, the
commissioner shall, on the present overpayment, assess a penalty equal to 50 percent
of the amount fraudulently obtained. This penalty is in addition to penalties under
section 268.182. T -

(b) Unless the applicant files an appeal within 30 calendar days after the mailing
sending of the determination of overpayment by fraud to the applicant’s last known
address applicant by mail or electronic transmission, the determination shall become

final. Proceedings on the appeal shall be conducted in accordance with section
268.105.

(c) If the applicant fails to repay the unemployment benefits, penalty, and interest
assessed, the commissioner shall offset from future unemployment benefits otherwise
payable the total amount of everpayment due. The total due may also be collected by
the same methods as delinquent taxes payments from an employer, A determination of
overpayment by fraud shall state the methods of collection the commissioner may use
to recover the overpayment. Money received in repayment of fraudulently obtained
unemployment benefits, penalties, and interest shall first be applied to the unemploy-
ment benefits overpaid, then to the penalty amount due, then to any inferest due.
Payments made toward penalty and interest shall be credited to the contingent account,

(d) If an applicant has been overpaid unemployment benefits under the law of
another state because of fraud and that state certifies that the applicant is liable to repay
the unemployment benefits and requests the commissioner-to recover the everpayment,
the commissioner may offset from future unemployment benefits otherwise payable
the amount of overpayment.

New. language is indicated by underline, deletions by strikeout:

Copyright © 2004 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.



Ch. 183 LAWS of MINNESOTA for 2004 314

() A determination of overpayment by fraud may only be made at any time within
four years of the effective date of the benefit account ‘from  which the unemployment

benefits were fraudulently obtained.

Sec. 80. Mihnesota Statutes 2002, section 268.18, subdivision 2b, is amended to
read: : o ! .

Subd. 2b. INTEREST. (a) On any unemployment benefits fraudulently -obtained,
and any penalty amounts assessed under subdivision 2, the commissioner may assess
interest at the rate of 1-1/2 percent per month on any amount that remains unpaid 30
calendar days after the date of the determination of overpayment by fraud. A
determination of overpayment by fraud shall state that interest shall be assessed.

(b) If this subdivision became effective after the date of the determination; or the
determination did not state that interest shall be assessed, interest shall be assessed
beginning 30 calendar days after written notlflcatlon, by mail or electromc transmls-
sion, to the apphcant

Sec 81. Minnesota Statutes 2002 section 268.18, subdlvmon 6, is amended to
read:
Subd. 6. COLLECTION OF OVERPAYMENTS. (a) The commissioner may

not compromiise the amount that has been determined overpaid under this section
including penalties and interest. ’

(b) The commissioner shall have dlscretlon regarding the use ef any method of
recovery of any overpayment under subdivision 1. Regardless of any law to the
contrary, the commissioner shall not be required to refer any amount determined
overpaid under subdivision 1 to a pubhc or private collection agency, including
agenmes of this state.

(c) Amounts determined ovelpald under SllblelSlOl’l 1 shall not be considered a
“debt” to the state of Minnesota for purposes of any reporting requirements to the
commissioner of finance.

(d) A pending appeal under section 268.105 shall not el suspend the assessment
of intergst, penaltles or collection of an overpayment under this section.

++ (e) Section'16A. 626 applies to the repayment by an applicant of any overpayment
penalty, or interest under this section.

Sec. 82. anesota Statutes 2002, section 268.182, is amended fo read:

' 268.182 APPLICANT’S FALSE REPRESENTATIONS CONCEALMENT
OF FACTS; PENALTY. ‘

¢a) Subdivision 1. CRIMINAL PENALTIES. Whoever obtams or attempts to
obtain, or aids or abets any individual to obtain by means of an intentional false
statement or representation, by intentional concealment of a material fact, or by
impersonation or other fraudulent means, unemployment benefits that the individual is
not entitled or unemployment benefits greater than the individual is entitled under this
chapter, or under the law of any state or of the federal government, either personally
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or for any other individual, is guilty of theft and shall be sentenced pursuant to section
609.52,

(b) Subd. 2. ADMINISTRATIVE PENALTIES. Any individual who intention-
ally makes a false statement or representation, who intentionally fails to disclose a
material fact, or who makes a false statement or representation without a good faith
belief as to the correctness of the statement or representation; in order to obtain or in
an attempt to obtain unemployment benefits may be assessed, in addition to any other
penalties, an administrative penalty of denial of unemployment benefits for one to 52
weeks that the individual would otherwise be entitled to unemployment benefits. A
denial shall not apply to any week more than two years after the week that the penalty
was determined. A written determination of denial shall be mailed sent to the
individual’s last knowsn address individual by mail or electronic transmission. Unless
an appeal is filed within 30 calendar days of mailing sending, the determination shall
be final. Proceeding on the appeal shall be conducted in accordance with section
268.105.

Sec. 83. Minnesota Statutes 2002, section 268.184, is amended to read:

268, 184 EMPLOYER MISCONDUCT; PENALTY.

Subdivision 1. ADMINISTRATIVE PENALTIES. (a) If the commissioner finds
that any employer or any employee, officer, or agent of any employer, is in collusion
with any applicant for the purpose of assisting the applicant to receive unemployment

benefits ilegally fraudulently, the employer shall be penalized $500 or the amount of
unemployment benefits determined to be overpaid, whichever is greater.

(b) If the commissioner finds that any employer or any employee, officer, or agent
of an employer has made (1) a false statement or representation knowing it to be false,
or (2) has made a false statement or representation without a good faith belief as to
correctness of the statement or representation, or (3) who knowingly fails fo disclose
a material fact, to prevent or reduce the payment of unemployment benefits to any
applicant or to reduce or prevent the effects of unemployment benefits paid on its tax
oF wfmbuwable aceount avoid any payment 1equucd from an emp]oye1 undel this

reduced unemployment beneﬁts or payment required, wh1chever is greater.

(©) If the commissioner finds @ @ employe1 failed _0_1_ refused Eg honor a

attorney fees.

(d) Penalties under this section shall be in addition to any other penalties and
subject to the same collection procedures that apply to past due taxes. Penalties shall
be paid to the department within 30 calendar days of assessment and credited to the
contingent account.

¢d) (e) The assessment of the penalty shall be final unless the employer files an
appeal within 30 calendar days after the sending of notice of the penalty to the
employer by mail or electronic transmission. Proceedings on the appeal shall be
conducted in accordance with section 268.105.
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€e) Subd. 2. CRIMINAL PENALTIES. Any employer or any officer or agent of
an employer or any other individual who makes a false statement or representation
knowing it to be false, or who knowingly fails to disclose a material fact to avoid or
reduce any payment 1equned from an employer under this chapter or section 116L.20,
or to prevent or reduce the payment of unemployment benefits to any applicant; is
,gu11ty of a gross misdemeanor unless the unemployment bemefit underpayment
exceeds $500, in that case the individual is guilty of a felony.

© Sec. 84. Minnesota Statutes 2003 Supplement, sect1on 268 186 is amended to
read:

268.186 RECORDS; AUDITS.

(a) Bach employer shall keep true and accurate records for the periods of time and
containing the information the commissioner may require. For the purpose of

administering this chapter, the commissioner has the power to audit, examine, or cause -

to be supplied or copied, any books, correspondence, papers, recotds, or memoranda
that are relevant, whether the books, correspondence, papers, records, or memolanda
are the property of or in the possession of the employer or any othét’ pérson at any
reasonable time and as often as may be necessary.

(b) Any employer that refuses to allow an andit of its records by the department,
or that fails to make all necessary records avallable for audit in Minnesota 1 upon request

of the commissioner, may be assessed an administrative penalty of $500. The penalty
collected shall be cred1ted to the admmlstlatlon account to be used by, the COmImis-

plogxam '

(c) The commissioner may'make summaries, compilations, photog;aphs, dupli-
cation_s, or reproductions of any 'tecoids, or reports that the commissioner considers
advisable for the preservation of the information contained therein. Any summaries,
compilations, photographs, duplications, or reproductions shall be admissible in any
proceedmg under this chapter. The commissioner may duplicate records, reports,
summaries, compilations, instructions, deter: minations, or any other written or recoxded
matter pertaining to the admlmstratlon of this chapter.

¢e) (d) Regardless of any law to the contrary, the commissioner may provide for
the destruction of any records, reports, or reproductions thereof, or other papers; that
are more thap twe years old; and that are no longer necessary for determining employer

liability or an applicant’s unemployment benefit rights ex for the adm1n1strat1on ‘of this

chapter, including any required audit. In addition, the commissioner may p,rp\{lde for
the destruction or disposition of any record, report, or other paper from which the
information has been electronically captured and stored, or that has been photo-
graphed, duphcated or reproduced.

Sec. 85. Minnesota Statutes 2003 Supplement section 268.19, subd1v1s1on 2,18
amended to read: . )
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Subd. 2. EMPLOYER INFORMATION; ABSOLUTE PRIVILEGE. (a)
Regardless of any provision of law to the contrary, an employer may provide the
commissioner with information on an applicant so that the commissioner can
determine an applicant’s entitlement to unemployment benefits under the Minnesota
Unemployment Insurance Law.

(b) The commissioner may disseminate any employer’s name and address and the
name and address of any employer’s unemployment insurance processing agent in in

order to administer the Minnesota unemployment insurance program.

(c) Information obtained pursuant to the Minnesota Unemployment Insurance
Law, in order to determine an applicant’s entitlement to unemployment benefits, shall
be absolutely privileged and shall not be made the subject matter or the basis for any
civil proceeding, administrative, or judicial.

Sec. 86. REVISOR’S INSTRUCTION.

The revisor of statutes shall renumber Minnesota Statutes, section 268.022, as
Minnesota Statutes, section 116L.20.

The revisor of statutes shall change the terms “evinces” and “demonstrates” to
- “displays clearly” wherever they appear in Minnesota Statutes, chapter 268.

Presented to the governor May 7, 2004
Signed by the governor May 10, 2004, 9:03 p.m.

CHAPTER 184—S.F.No. 2387

An act relating to crimes; treating probation officers the same as correctional employees for
purposes of certain assaults; amending Minnesota Statutes 2002, section 609.2231, subdivision
1; Minnesota Statutes 2003 Supplement, section 609.2231, subdivision 3.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. Minnesota Statutes 2002, section 609.2231, subdivision 1, is amended
to read:

Subdivision 1. PEACE OFFICERS, Whoever physically assaults a peace officer
licensed under section 626.845, subdivision 1, when that officer is effecting a lawful
arrest or executing any other duty imposed by law is guilty of a gross misdemeanor and
may be sentenced to imprisonment for not more than one year or to payment of a fine
of not more than $3,000, or both. If the assault inflicts demonstrable bodily harm or the
person intentionally throws or otherwise transfers bodily fluids or feces at or 9n_to th_e

officer, the person is guilty of a felony and may be sentenced to 1mp1lsonment for not
more than three years or to payment of a fine of not more than $6,000, or both.

EFFECTIVE DATE. This section is effective August 1, 2004, and applies to
crimes imes committed on or after that date.
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