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does not repeal rules adopted under that subdivision.

Presented to the governor April 14, 2003
Signed by the governor April 14, 2003, 4:45 p.m.

CHAPTER 15—S.F.No. 790

An act relating to human services; recodifying and reorganizing the background study
provisions in the Human Services Licensing Act; making conforming changes; amending
Minnesota Statutes. 2002, sections 245A.04, subdivisions 1, 3, 3a, 3b, 3c, 3d, 3e, 3f: 245A.041;
proposing coding for new law as Minnesota Statutes, chapter 245C.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

ARTICLE 1

BACKGROUND STUDIES

Section 1. [245C.01] TITLE,

Studles Act.”
Sec. 2. [245C.02] DEFINITIONS.
Subdivision 1. SCOPE. The definitions in this section apply to this chapter.

Subd. 2. ACCESS TO PERSONS SERVED BY A PROGRAM. “Access to
persons served by a program” means physical access to persons receiving services or
the persons’ personal property without continuous, direct supervision, as defined i m
subdivision 8.

Subd. 3. ANNUAL OR ANNUALLY. “Annual” or “annually” has the meaning
given in section 245A.02, subdivision 2b.

Subd. 4. APPLICANT. “Applicant” has the meaning given in section 245A.02,
subdivision 3 3.

Subd. 5. BACKGROUND STUDY. “Background study” means the review of
records conducted by the commissioner to determine whether a subject is is disqualified
from direct contact with persons served by a program and, where specifically provided
in statutes, whether a su a subject is dlsquahﬁed from having access to persons served by
g program.
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Subd. 6. CHILD. “Child” has the meaning given in section 245A.02, subdivision

4

Subd. 7. COMMISSIONER. “Commissioner” has the meaning given in section
245A.02, subdivision 5.

Subd. 8. CONTINUOUS, DIRECT SUPERVISION. “Continuous, direct su-
pervision” means an individual i is within sight or hearing of the program’s supervising
individual to the extent that the program’s supervising individual is capable at all times
of intervening tc to protect th_e e health and safety of the persons served by th_e program.

Subd. 9. CONTRACTOR. “Contractor” means any individual, regardless of
employer, who is providing program services for hire under the control of the provider.

Subd. 10. COUNTY AGENCY. “County agency” has the meaning given in
section 245A.02, subdivision 6.

Subd. 11. DIRECT CONTACT. “Direct contact” means providing face-to-face
care, training, supervision, counseling, consultation, or medication assistance to
persons served by the program.

Subd. 12. LICENSE. “License” has the meaning given in section 245A.02,
subdivision 8.

section 245A.02, subdivision 9.

Subd. 14. PERSON. “Person” means a child as defined in subdivision 6 6 or an
adult as “as defined i in section 245A.02, subdivision 2.

Subd. 15. REASONABLE CAUSE. “Reasonable cause” means information or
circumstances exist which provide the commissioner with articulable suspicion that
further pertinent information may exist concerning a subject. The commissioner has
reasonable cause when, but not hmlted to, the commlssmner has recelved a report from

persons recelvmg SGI'VICCS

Subd. 16. RECURRING MALTREATMENT. “Recurring maltreatment” means
more than one incident of maltreatment for which there is a preponderance of evidence
that the maltreatment occurred and that the subject was s responsible for the maltreat-

ment.

Subd. 17. REGISTRANT. “Registrant” means an individual who operates a
supplemental nursing services agency and who registers the agency w1th the comrms—
sioner of health under section 144A.71, 1, subdivision 1

Subd. 18. SERIOUS MALTREATMENT. (a) “Serious maltreatment” means
sexual abuse, maltreatment resulting in death maltreatment resulfing i in serious 1nJury

was sought, or abuse resulting in serious injury.
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(b) For purposes of this definition, “care of a physician” is treatment received or
ordered by a physician but does not include diagnostic testing, assessment, or
observation.

(c) For purposes of this definition, “abuse resulting in serious injury” means:
bruises, bites, skin laceration, or tissue damage; fractures; “dislocations; evidence of
internal injuries; head injuries with loss of consciousness; extensive second-degree or
third-degree burns and other mﬁls——gr—;vhlch complications are present; extensive
second-degree or third-degree frostbite and other frostbite for which complications are
present; irreversible mobility or avulsion of teeth; injuries to the eyes; ingestion of
foreign substances and objects @ are harmful; near drowning; gl_c_l heat exhaustion or or
sunstroke.

Subd. 19. SUBJECT OF A BACKGROUND STUDY. “Subject of a background
study” means an individual on whom a background study is required o or r completed.

Sec. 3. [245C.03] BACKGROUND STUDY; INDIVIDUALS TO BE STUD-
IED.

Subdivision 1. LICENSED PROGRAMS. The commissioner shall conduct a
background study on:

(1) the apphcant;

program will be provided;

(3) current employees or contractors of the applicant who will have direct contact
with persons served by the facility, agency, or program;

(4) volunteers or student volunteers who will have direct contact with persons

served by the program to provide program services if the contact is not ot under the
continuous, direct supervision by an individual listed i m clause (1) or (3),

will be provided when the commissioner has reasonable cause; and

©) an individual who, without providing direct contact services at a licensed
program, may have unsupervised access to children or vulnerable adults receiving
services from a program licensed to provide:

(1) family child care for children;

— e e

The commissioner must have reasonable cause to study an individual under this clause.

Subd. 2. PERSONAL CARE PROVIDER ORGANIZATIONS. The commis-
sioner shall conduct background studies on any individual required under section
256B.0627 1 to have a background study completed under this chapter.
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Subd. 3. SUPPLEMENTAL NURSING SERVICES AGENCIES. The com-
missioner shall conduct all background studies required under this chapter and initiated
by supplemental nursing services agencies registered under section 144A.71, subdivi-
sion 1.

Subd. 4. PERSONNEL AGENCIES; EDUCATIONAL PROGRAMS; PRO-
FESSIONAL SERVICES AGENCIES The commissioner also may conduct studies

Initiated by:

(1) personnel pool agencies;

(2) temporary personnel agencies;

(3) educational programs that train individuals by providing direct contact
services in licensed programs; and

(4) professional services agencies that are n_ot licensed and which contract with

licensed programs to provide direct contact services or individuals who provide direct
contact services.

Sec. 4. [245C.04] WHEN BACKGROUND STUDY MUST OCCUR.

Subdivision 1. LICENSED PROGRAMS. (a) The commissioner shall conduct
a background study of an individual required to  be studied under section 245C.03,
subdivision 1, at least upon application for initial Ticense for all license types.

(b) The commissioner shall conduct a background study of an individual required
to be studled under sect1on ' 245C.03, subdivision 1, at reappl1cat10n for a license for

© The commissioner is not requ1red to conduct a study of an individual at the
time of reapplication for a license if the individual’s background study was completed
by by the commissioner of human services for an adult foster care license e holder that is
also:

(1) registered under chapter 144D; or

(2) licensed to provide home and community-based services to people with
disabilities at the foster care location and the license holder does not reside in the foster

care remdence, and

(3) the following conditions are met:

or when 1 the individual became affiliated Wlth the license holder;

(ii) the individual has been continuously affiliated with the license holder since the

@ Apphcants for l1censure, license holders and other entities as provided in th1s
chapter must submit completed background study forms to the commissioner before
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individuals specified in section 245C.03, subdivision 1, begin positions allowing direct
contact in any licensed program.

(e) For purposes of this section, a physician licensed under chapter 147 is

considered to be continuously affiliated upon the license holder’s receipt from the
commissioner o_f health or human services of @ physician’s background study results.

Subd. 2. OTHER STATE AGENCIES. Applicants and license holders under the
jurisdiction of other state agencies who are required in other statutory sections to
initiate background studies under this chapter must submit completed background
study forms to the commissioner before the background study subject begins in a
position allowing direct contact in the Ticensed program or, where applicable, prior to
being employed.

Subd. 3. PERSONAL CARE PROVIDER ORGANIZATIONS. (a) The
commissioner shall conduct a background study of an individual required to be studied
under section 245C.03, subdivision 2, at least upon application for initial enrollment
under section 256B.0627.

(b) Organizations required to initiate background studies under section 256B.0627
for md1v1duals descubed in section 245C 03, subdivision 2 must submit a completed

allowing direct contact with persons served by the organization.

Subd. 4. SUPPLEMENTAL NURSING SERVICES AGENCIES. (a) The
commissioner shall conduct a background study of an individual required to be studied
under section 245C.03, subdivision 3, at least upon n application for registration under
section 144A.71, subdivision 1.

(b) Each supplemental nursing services agency must initiate background studies
before a an individual begins a position allowing direct contact with persons served by
the agency and annually thereafter.

Subd. 5. PERSONNEL AGENCIES; EDUCATIONAL PROGRAMS; PRO-
FESSIONAL SERVICES AGENCIES. Agencies, programs, and individuals who
initiate background studies under section 245C.03, subdivision 4, must initiate the
studies annually. - _—

Sec. 5, [245C.05] BACKGROUND STUDY; INFORMATION AND DATA
PROVIDED TO COMMISSIONER.

Subdivision L INDIVIDUAL STUDIED The individual who is the subject of

section 245C.04 with sufficient information to ensure an accurate e study, including:

(1) the individual’s first, middle, and last name and all other names by which the
individual & has been known;

@ zip code;
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@) sex;
(5) date of birth; and
(_6) driver’s license number or state identification number.

Subd. 2. APPLICANT, LICENSE HOLDER, OR OTHER ENTITY. The
applicant, license holder, or other entity under section 245C.04 shall provide the
information collected under subdivision 1 about an individual who is the subject of the
background study on forms prescribed by the commissioner.

Subd. 3_ ADDITIONAL INFORMATION FROM INDIVIDUAL STUDIED.

individual’s social security number or race. The individual is not requlred to provide
this information to the commissioner.

Subd. 4. ELECTRONIC TRANSMISSION. For background studies conducted
by the department of human services, the commissioner shall implement a system for
the “electronic transmission of:

(1) background study information to the commissioner; and

(2) background study resulis fo the license holder.

Subd. 5. FINGERPRINTS. (a) When the commissioner has reasonable cause to
believe that further pertinent information may exist on the subject of the background

study, the subject shall provide the commissioner with a set of classifiable fingerprints
obtained from an ‘authorized law enforcement agency.

(b) For purposes of requiring fingerprints, the commissioner has reasonable cause
when but not limited to, the:

(1) information from the bureau of criminal apprehension indicates that the
subJect is a multistate offender;

(2) information from the bureau of criminal apprehension indicates that multistate
offender status is undetermined; or

(3) commissioner has received a report from the subject or a third party indicating
that the subject has a criminal history i ina jurisdiction other than Minnesota.

Subd. 6. APPLICANT, LICENSE HOLDER, REGISTRANT, AND AGEN-
CIES. (a) @ The applicant, license holder, registrant, bureau of criminal apprehension,
commissioner of health, and county agencies shall help with the study by giving the
commissioner criminal conviction data and reports about the maltreatment of adults
substantiated under section 626.557 and the maltreatment of minors in “Ticensed
programs substantiated under section 626.556.

(b) If a background study is initiated by an applicant or license holder and the
apphcant or license holder receives information about the possible criminal or
maltreatment History of an individual who is the subject of the background study, the
applicant or license holder must immediately provide the information to the commis-
sioner.
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(c) The program or county or other agency must provide written notice to the
individual who i who is the subject of glg background study of the requirements under th1s
subdivision.

Subd. 7. PROBATION OFFICER AND CORRECTIONS AGENT. (a) A
probation officer or corrections agent shall notify the commissioner of an individual’s
conviction if the individual is:

(1) affiliated with a program or facility regulated by the department of human
services or department of health, or any type of home ¢ care agency or provider of
personal care assistance services; and

(2) convicted of a crime constituting a disqualification under section 245C.14.

(b) For the purpose of this subdivision, “conviction” has the meaning given it in

section 609.02, subdivision 5

(c) The commissioner, in consultation with the commissioner of corrections, shall
develop forms and information necessary to ' to implement this subdivision and shall
provide the forms and information to the comumissioner of corrections for distribution
to local probation officers and corrections agents.

(d) The commissioner shall inform individuals subject to a background study that
criminal convictions for disqualifying crimes will be reported t to the commissioner by
the corrections system

(e) A probation officer, corrections agent, or corrections agency is not civilly or
criminally Tiable for disclosing or failing to disclose the information required by thls
subdivision.

(f) Upon receipt of disqualifying information, the commissioner shall provide the
notice required under section 245C.17, as appropriate, to agencies on record as having
initiated a background study or making a request for documentation o of the background
study status of the individual.

(g) This subdivision does not apply to family child care and child foster care

programs.
Sec. 6. [245C.06] INDIVIDUAL PREVIOUSLY STUDIED.
Subdivision 1. FACILITY REQUEST. At the option of the licensed facility,

rather than initiating another background studyal an individual required to be studied
who has indicated to the licensed facility that a background study by the commissioner
was previously completed, the facility may nay make a request to the commissioner for

documentation of the individual’s background study status, provided that:

(1) the facility makes this request using a form provided by the commissioner;

@ in making the request, the facility informs th_e commissioner that either:

individual’s previous background study was completed, or since October 1, 1995,
whichever is shorter; or
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(ii) the individual is affiliated only with a personnel pool agency, a temporary
personnel agency, an educational program that trains individuals by providing direct
contact services in licensed programs, ora a professional services agency that is not

licensed and which contracts with licensed programs to provide direct contact services
or individuals who provide direct contact services; and

(3) the facility provides notices to the individual as required under section
245C.05, subdivision 6, paragraph (c), and that the facility is requesting written

notification of the individual’s background study status from the commissioner.

Subd. 2. COMMISSIONER’S RESPONSE. The commissioner shall respond to
each request under subdivision 1 with a written or electronic notice to the facility and
the study subject. If the commissioner determines that a background study is necessary,
the commissioner shall complete the study without further request from a licensed

agency or notifications to the study subject.

Sec. 7. [245C.07] STUDY SUBJECT AFFILIATED WITH MULTIPLE
LICENSED FACILITIES.

When a background study is being initiated by a licensed facility or a foster care
provider that is also registered under chapter 144D, a study subject affiliated with
multiple iicensed facilities may attach to the background study form a cover letter
indicating the additional facilities’ names, addresses, and background study identifi-

cation numbers.

When the commissioner receives a notice, the commissioner shall notify each
facility identified by the background study subject of the study results

The background study notice the commissioner sends to the subsequent agencies
shall satisfy those facilities” responsibilities for initiating a  background study on that
individual.

Sec. 8. [245C.08] BACKGROUND STUDY; INFORMATION COMMIS-
SIONER REVIEWS.

Subdivision 1. BACKGROUND STUDIES CONDUCTED BY THE COM-
MISSIONER OF HUMAN SERVICES. For a background study conducted by the
commissioner, the commissioner shall review:

(1) information related to names of substantiated perpetrators of maltreatment of
vulnerable adults that has been received 1 by the commissioner as required under section
626.557, subdivision 9¢, paragraph (i);

(2) the commissioner’s records relating to the maltreatment of minors in licensed
programs;

(3) information from juvenile courts as required in subdivision 4 for individuals
listed in in section 245C.03, subdivision 1, clauses (2), (5), and (6); and

(4) information from the bureau of criminal apprehension.

Subd. 2. BACKGROUND STUDIES CONDUCTED BY A COUNTY OR
PRIVATE AGENCY; FOSTER CARE AND FAMILY CHILD CARE. For a

New language is indicated by underline, deletions by steikeout:

Copyright © 2003 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.



189 LAWS of MINNESOTA for 2003 Ch. 15, Art. 1

background study conducted by a county or private agency for child foster care, adult
foster cate, and family child care homes, the commissioner shall review:

(1) information from the county agency’s record of substantiated maltreatment of
adults a and the maltreatment ¢ of minors;

(2) information from juvenile courts as required in subdivision 4 for individuals
Tisted in in section 245C.03, subdivision 1, clauses (2), (5), and (6); and

(3) information from the bureau of criminal apprehension.

Subd. 3. ARREST AND INVESTIGATIVE INFORMATION. (a) If the
commissioner has reasonable cause to believe the information is pertinent to the
disqualification of an individual Jisted in section 245C.03, subdivisions 1 and 2, the

commissioner also m may review arrest and investigative information from:

@O _t_t}g bureau 9_f criminal apprehension;

(2) the commissioner of health;

(3_) a county attorney;
(4) a county sheriff;

(5) a county agency;

(6) a local chief of police;
(7) other states;

£_8_2 II‘E courts; or

(9) the Federal Bureau of Investigation.

(b) The. commissioner is not required to conduct more than one review of a
subject’s records from the Federal Bureau of Tnvestigation if a review of the subject’s
criminal history with the Federal Burcau of Investigation has already been completed
by the commissioner and there has been no break i in the subject’s affiliation with the

~ Ticense holder who initiated the “background study. T

Subd. 4. JUVENILE COURT RECORDS. (a) The commissioner shall review
records from the juvenile courts for an individual studied under section 245C.03,
subdivision 1, “clauses (2) and (5).

(b) For individuals studied under section 245C.03, subdivision 1, clauses (1), (3),
), and (6), and snbdivision 2, who are ages 13 to 17, the commissioner shall review
records from the juvenile courts when the commissioner has reasonable cause.

(c) The juvenile courts shall help with the study by giving the commissioner
existing juvenile court records on individuals described in section 245C.03, subdivi-
sion 1, clauses (2), (3), and (6), relating to delinquency proceedings held within either
the five years immediately precedmg the background study or the five years

immediately preceding the individual’s 18th th birthday, whichever time period is longer.

New language is indicated by underline, deletions by strikeout:

Copyright © 2003 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.




Ch. 15, Art. 1 LAWS of MINNESOTA for 2003 190 |

(d) For purposes of this chapter, a finding that a delinquency peiition is proven in
juvenile cou1t shall be considered a conviction in state district court.

(e) The commissioner shall desiroy juvenile records obtained under this subdivi-
sion when tt the subject of the records reaches age 23.

Sec. 9. [245C.09] FAILURE OR REFUSAL TO COOPERATE WITH
BACKGROUND STUDY.

Subdivision 1. DISQUALIFICATION; LICENSING ACTION. An applicant’s,
license holder’s, or regrstrant’s failure or refusal to cooperate with the commissioner is
reasonable cause to disqualify a subject, deny a a license application, or immediately
suspend or revoke a a license or registration.

Subd. 2. EMPLOYMENT ACTION. An individual’s failure or refusal to
cooperate with the background study is just cause for denying or r terminating
employmem the individual if the individual’s failure or refusal to cooperate could
cause the apphcant S apphcatron to be denied or the license holder’s license to be

immediately suspended or revoked.
Sec. 10. [245C.10] BACKGROUND STUDY; FEES.

Subdivision 1. SUBJECT OF A BACKGROUND STUDY. No applicant,
license holder, or individual who is the subject of a background study shall pay any
fees required to y conduct the study.

Subd. 2. SUPPLEMENTAL NURSING SERVICES AGENCIES. The com-
missioner shall recover the cost of the background studies initiated by supplemental
nursing services agencies registered under section 144A.71, subdivision 1, through a
fee of ho more than $8 per study charged to the agency The fees collected under thls

background studies.

Subd. 3. PERSONAL CARE PROVIDER ORGANIZATIONS. The commis-
sioner shall recover the cost of background studies initiated by a personal care provider

orgamzatlon under section 256B.0627 through a fee of no more than w per study
charged to the organization responsible for submitting the background study form. The
fees collected under this subdivision are approprrated to the commissioner for the

purpose of conducting background studies.
Sec. 11. [245C.11] BACKGROUND STUDY; COUNTY AGENCIES.
Subdivision 1. FOSTER CARE; CRIMINAL CONVICTION DATA. For

individuals who are required to have background studies under section 245C.03,

provider that is 11censed in more e than one county, criminal conviction data may ]l‘?
shared among those counties in which the foster care programs are licensed. A county
agency’s receipt of criminal conviction data from another county agency shall meet the

criminal data background study requirements of this chapter.

Subd. 2. JOINTLY LICENSED PROGRAMS. A county agency may accept a
background study completed by the commissioner under this chapter in 1 place of the
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background study required under section 245A.16, subdivision 3, in programs with
Jomt licensure as home and commumty—based services and adult foster care for people

Ticense holder since the date of the commissioner’s study.

Subd 3. CRIMINAL HISTORY DATA. County agenc1es shall have access to

nonlicensed child care e providers to determine eligibility f for child care funds under
chapter 119B,

Sec. 12. [245C.12] BACKGROUND STUDY; TRIBAL ORGANIZATIONS.

For the purposes of background studies completed by tribal organizations

performing licensing activities otherwise required of the commissioner under this
chapter, after obtaining consent from the background study subject, tribal licensing
agencies shall have access to criminal 1 history data in the same manner as county

licensing agencies and private licensing agencies under this chapter.

Sec. 13, [245C.13] PROCESSING THE BACKGROUND STUDY FORM.

Subdivision 1. TIMING. Upon receipt of the background study forms from an
applicant, license holder, registrant, agency, organization, program, or entity required
to initiate a background study under section 245C.04, the commissioner shall complete
the background study and provide the notice required under section 245C.17,
subdivision 1, within 15 “working days.

Subd. 2. DIRECT CONTACT PENDING COMPLETION OF BACK-
GROUND STUDY. Unless otherwise specified, the subject of a background study
may have direct contact with persons served by a program after the background study
form is mailed or submitted to the commissioner pending notification of the study
results under section 245C.17.

Sec. 14. [245C.14] DISQUALIFICATION.

Subdivision 1. DISQUALIFICATION FROM DIRECT CONTACT. (a) The
commissioner shall disqualify an individual who i is the subject of a background study
from any position tion allowing direct contact with persons receiving services from the
license holder or entity identified in section 245C.03, upon receipt of information
showing, or when a background study completed under this chapter shows any of the
following:

(1) a conyiction of or admission to one or more crimes listed in section 245C.15;

(2) a preponderance of the evidence indicates the individual has committed an act
or acts that meet the definition of any of the crimes listed i in section 245C.15; or

(3)an investigation results in an administrative determination listed under section
245C.15, subdivision 4, paragraph (¢ ®).
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(b) No individual who is disqualified following a background study under section
245C.03, subdivisions 1 gn_d 2, may be retained in a , position involving direct contact

with persons served by a program or entity identified i in section 245C.03, unless the
commissioner has provided written notice under section 245C.17 statmg that:

(1) the individual may remain in direct contact during the perlod in which the
individual n may request reconsideration as provided jn section 245C 21, subdivision 2; 2

(2) the commissioner has set aside the individual’s disqualification for that

program or entity identified in section 245C.03, as provided in section 245C 22,
subdivision 4; or

under section 245C.30.
Subd 2. DISQUALIFICATION FROM ACCESS. () If an md1v1dua1 who is

from direct contact under subd1v151on 1, the comrmissioner shall also disqualify the
individual from access to a person recelvmg services from the license holder.

(b) No individual who is disqualified following a background study under section
245C.03, subdivision 1, clauses (2), (5), and (6), or as provided elsewhere in statute
who is disqualified as a result of this section, may be allowed access to persons served
by the program unless the commissioner has prov1ded written notice under section

245C.17 stating that:

(1) the individual may remain in direct contact during the period in which the
individual i may request reconsideration as prov1ded in section 245C.21, subdivision 2; 2;

licensed program or entity identified in section 245C.03 as provided in “section
245C.22, subdivision 4; or

(3) the license holder has been granted a variance for the disqualified individual

under section 245C.30.
Sec. 15. [245C.15] DISQUALIFYING CRIMES OR CONDUCT.

Subdivision 1. PERMANENT DISQUALIFICATION. (a) An individual is
disqualified under section 245C.14 if: (1) regardless of how much time has passed
since the discharge of the sentence imposed for the offense; and @ unless otherwise
specified, regardless_of——tﬁe Tevel of the conviction, the individual is convicted of any
of the following offenses: sections 609.185 (murder in the first degree); 609.19 (murder

in the second degree); 609.195 (murder in the third degree); 609.20 (manslaughter in
the first degree); 609.205 (manslaughter in the second degree); 609.221 or 609.222
(assault in the first or second degree); a felony offense under sections 609.2242 and
609.2243 (domestic assault), spousal abuse, child abuse or neglect, or a crime against
children; 609.228 (great bodily harm caused by distribution of drugs); 609.245
(aggravated robbery); 609.25 (kidnapping); 609.2661 (murder of an unborn child in the
first degree); 609.2662 (murder of an unborn child in the second degree); 609.2663

(murder of an unborn child in _tlE—Hide degree); 609.322 (solicitation, inducement, and
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promotron of prostltutlon) a felony offense under 609 324, subd1v1s1on 1 {other

(criminal sexual conduct in the second degree); 609.344 (criminal sexual conduct in
the third degree); 609.345 (criminal sexual conduct in the fourth degree); 609. 352
(solicitation of children to engage in sexual conduct); 609.365 (incest); a felony offense
under 609, 377 (mahclous pumshment of a child); a felony offense under 609.378

harassment; stalkmg) 609.855, subdrvrslon 5 (shootmg atorina pubhc transit vehicle

or facrhty), 617, 246 (use of mmors in sexual performance prohlblted), or 617 247

under section 245C.14 regardless of how much tlme has passed since the involuntary
termination of the individual’s parental 1i ughts under section 260C.301.

disqualifies the individual under section  245C.14.

(c) An individual’s offense in any other state or country, where the elements of the
offense are substantially similar to any o_f th_e offenses listed m paragraph (a),

permanently disqualifies the individual under section 245C.14.

Subd. 2. 15-YEAR DISQUALIFICATION. (a) An individual is disqualified
under secti sectlon 245C.14 if; (1) less than 15 years have passed since the drscharge of the

conviction for a violation of any of the following offenses: sections 260C.301 (grounds

for termination of parental rights); 609.165 (felon ineligible to possess firearm); 609.21
(criminal vehicular homicide and injury); 609.215 (suicide); 609.223 or 609.2231
(assault in the third or fourth degree); repeat offenses under 609.224 (assault in the fifth
degree); 609.2325 (criminal abuse of a vulnerable adult); 609.2335 (financial exploi-
tation of a vulnerable adult); 609.235 (use of drugs to injure or facilitate crime); 609.24
(simple robbery); 609.255 (false imprisonment); 609.2664 (manslaughter of an unborn
child in the first degree); 609.2665 (manslaughter of an unborn child in the second
degree); 609.267 (assault of an unborn child in the ﬁ_iﬁlegree), 609.2671 (assault of
an unborn child in the second ¢ degree); 609. 268 (injury or death of an unborn child in
the commission of a crime); 609.27 (coercion); 609.275 (attempt “to coerce); repeat

offenses under 609.’ 3451 (cummal sexual conduct in the ﬁfth degree), 609 498

609.52 (theft); 609.521 (possession of shoplifting gear); 609.562 (arson in the second
degree); 609.563 (arson in the third ‘degree); 609.582 (burglary); 609.625 5 (aggravated
forgery); 609.63 (forgery); 609.631 (check forgery; offering a forged check); 609.635
(obtaining signature by false pretense); 609.66 (dangerous weapons); 609.67 (machine
guns and short-barreled shotguns); 609.687 (adulteration); 609.71 (riot); 609.713
(terroristic threats); repeat offenses under 617.23 (indecent exposure; penalties); repeat
offenses under 617.241 (obscene materials and performances; distribution and exhi-
bition prohibited; penalty); chapter 152 (drugs; controlled substance); or a felony level
conviction involving alcohol or drug use. T
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() An 1nd1v1dua1 is disqualified under sect1on 245C. 14 if less than 15 years has

passed since the discharge of the sentence imposed for an oﬁense in any other state or
country, the elements of which ar are substantially similar to to the elements o of the offenses
listed in paragraph (a)

(d) If the individual studied is convicted of one of the felonies listed in paragraph

(a), but the sentence is a gross misdemeanor or misdemeanor disposition, the lookback
period for the conviction is the period applicable to the gross misdemeanor or
misdemeanor d disposition.

Subd. 3. TEN-YEAR DISQUALIFICATION. (a) An individual is disqualified
under sectlon 245C.14 if: (1) less than ten years have passed since the dlscharge of the

misdemeanor conviction for a v1olat10n of any of the following offenses: sections
609.224 (assault in the fifth degree); 609.224, subdivision 2, paragraph (c) (assault in
the fifth degree by a caregiver against a vulnerable adult); 609.2242 and 609.2243
(domestic assault); 609. 23 (mistreatment of persons confined); 609.231 (mistreatment
of residents or patients); 609.2325 (criminal abuse of a vulnerable adult); 609.233
(criminal neglect of a vulnerable adult); 609.2335 (financial exploitation of a
vulnerable adult); 609.234 (failure to report maltreatment of a vulnerable adult);
609.265 (abduction); 609.275 (attempt to coerce); 609.324, subdivision la (other
prohibited acts; minor engaged in prostitution); 609.33 (disorderly house); 609.3451
(criminal sexual conduct i in the fifth degree); 609.377 (malicious punishment of a
child); 609.378 (neglect or endangerment of a child); 609.52 (theft); 609.582
(burglary); 609.631 (check forgery; offering a forged check); 609.66 (dangerous
weapons); 609.71 (riot); 609.72, subdivision 3 (disorderly conduct against a vulnerable
adult); repeat offenses under 609.746 (interference with privacy); 609.749, subdivision
2 (harassment; stalking); repeat offenses under 617.23 (indecent exposure); 617.241
(obscene materials and performances); 617.243 (indecent literature, distribution);
617.293 (harmful materials; dissemination and display to minors prohibited); or
violation of an order for protection under 518B. 8B.01, subdivision 14,

[()] An md1v1dual is disqualified under sectlon 245C, 14 if less than ten years has

passed since the discharge of the sentence imposed for an oﬁense in any other state or
country, the elements of which a are substantially similar t to the elements of any of the
offenses listed i in paragraph (@),

(d) If the defendant is convicted of one of the gross misdemeanors listed in

paragraph (a) but the sentence is a misdemeanor disposition, the lookback period for
the conviction is the period applicable to misdemeanors.
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Subd. 4. SEVEN-YEAR DISQUALIFICATION. (a) An individual is disquali-
fied under section 245C. 14 if: (1) less than seven years have passed since the discharge

of the sentence 1mposed for the offense, and (2) the mdmdual has recelved a

(coercion); violation of an order for protection under 609.3232 (protectlve 01de1
authorized; procedures; penalties); 609.52 (theft); 609.66 (dangerous weapons);
609.665 (spring guns); 609.746 (interference with privacy); 609.79 (obscene or
harassing phone calls); 609.795 (letter, telegram, or package; opening; harassment);
617.23 (indecent exposure; penalties); 617.293 (harmful materials; dissemination and
display to minors prohibited); or violation of an order for protection under 518B.01
(Domestlc Abuse Act) .

passed since a determination or disposition of the 1nd1v1dua1’

(1) failure to make required reports under section 626.556, subdivision 3, or
626.557, subdivision 3, for incidents in which: (i) the final disposition under section

626.556 or 626.557 was s substantiated malireatment, and @ the maltreatment was
recurring o_r serious; or

@ substantiated serious or recutring maltreatment of a minor under section
626.556 or of a vulnerable adult under section 626.557 for which: (i) there is a

individual sub_]ect to a background study under this chapter because that individual has,
or has had, a mental iflness as defined in section jon 245.462, subdivision 20.

Sec. 16. [245C.16] DISQUALIFIED INDIVIDUAL’S RISK OF HARM.
Subdivision 1. DETERMINING IMMEDIATE RISK OF HARM. (a) If the

commissioner determines that the individual studied has a disqualifying characteristic,
the commissioner shall review the information immediately available and make a
determination as to the subject’s immediate risk of harm to persons served by the

program where the individual studied will have dlrect contact.

(b) The commissioner shall consider all relevant information available, including
the following factors in determining the immediate risk of harm:
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(1) the recency of the disqualifying characteristic;

(2) the recency of discharge from probation for the crimes;

(3) the number of disqualifying characteristics;

(4) the intrusiveness or violence of the disqualifying characteristic;

() the vulnerability of the victim involved in the disqualifying characteristic; and

(6) the similarity of the victim to the persons served by the program where the
individual studied will have direct contact.

regulated by a health-related licensing board as s defined in chapter 214, and the subject
is determined to be responsible for substantiated maltreatment under section 626.556
or 626.557.

Subd. 2. FINDINGS. (a) After evaluating the information immediately available
under subdivision 1, the commissioner may have reason (o believe one of the
following:

(1) the individual poses an imminent risk of harm to persons served by the
program where the individual studied will have d1rect contact;

while providing direct contact services during @ period in Wthh th_e subject may
request a reconsideration; or

(3) the individual does not pose an imminent risk of harm or a risk of harm
requiring continuous, direct supervision while providing direct contact services during
the period in which the subject may request a reconsideration.

(b) After determining an individual’s risk of harm under this section, the
commissioner must notify the s subject of the backglound study and the applicant or
license holder as required under section 245C.17.

Subd. 3. COUNTY AGENCY. (a) County licensing agencies performing duties
under this section may develop an alternative system for determining the subject’s
immediate risk of harm to persons served by the program, n, providing the notices under
subdivision 2, [ paragraph (b), and documenting th the action taken by the county licensing
agency.

(b) Each county licensing agency’s implementation of the alternative system is
subject to approval by the commissioner.

(c) Notwithstanding this alternative system, county licensing agencies shall
complete the requirements of section 245C.17.

Sec. 17. [245C.17] NOTICE OF BACKGROUND STUDY RESULTS.

Subdivisjon 1. TIME FRAME FOR NOTICE OF STUDY RESULTS. (a)
Within 15 working days after the commissioner’s receipt of the background study
form, the commissioner shall notify the individual who is the subject of the study in
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writing or by electronic transmission of the results of the study or that more time is
needed to complete the study.

(b) Within 15 workmg days after the comm1ss1oner s receipt of the background

writing or by electronic transmission of the he results of the study or that more time 1s
needed t_o complete the study.

Subd, 2. DISQUALIFICATION NOTICE SENT TO SUBJECT. (a) If the
information in the study indicates the individual is disqualified from direct contact
with, or from access to, persons served by the “program, the commissioner shall
disclose to the individual studied:

(1) the information causing disqualification;

(2) instructions on how to 1equest a reconsideration of the dlsquahﬁcatlon, and

sectlon on 245C.16.

(b) If the commissioner determines under section 245C.16 that an individual
poses an imminent tisk of harm to persons served by the program where the individual
will have direct contact, the commissioner’s notice must include an explanation of the
basis of t of this determination,

(c) If the commissioner determines under section 245C.16 that an individual
studied does not pose a risk of harm that requires continuous, direct supervision, the
commissioner shall only notify the individual of the disqualification.

Subd. 3. DISQUALIFICATION NOTICE SENT TO APPLICANT, LI-
CENSE HOLDL‘R OR REGISTRANT (a) The commissioner shall notify an

@O that the commissioner has found information that disqualifies the individual
studied from direct contact with, or , or from access to, persons ons served by the program; and

section 245C.16.

(b) If the commissioner determines under section 245C.16 that an individual
studied poses an imminent risk of harm to persons served by the prograrn where the
individual studied will have direct contact, the commissioner shall order the license

holder to immediately remove the individual I studied from direct contact.

(¢) If the commissioner determines under section 245C.16 that an individual

studied poses a risk of harm that requires continuous, direct su supervision, the
cominissioner shall order the license nse holder to:

(1) immediately remove the individual studied from direct contact services; or

(2) assure that the individual studied is under continuous, direct supervision when
providing direct contact services during the period in which the individual may request
a reconsideration of the disqualification under section 245C.21.
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(d) If the cormmssmner determines under sectlon 245C. 16 that an 1nd1v1dua1

commissioner shall send the license holder a notice that more t1me is needed to to

complete the individual’s background study.

study or substantiated maltreatment under section 626.556 or 626.557,

(2) the Data Practices Act under chapter 13 provides for release of the
information; or

(3) the individual studied authorizes the release of the information.

Subd. 4. DISQUALIFICATION NOTICE TO FAMILY CHILD CARE OR
FOSTER CARE PROVIDER. For studies on individuals pertaining to a license to
provide family child care or group family child care, foster care for children in the
provider’s own home, or , or foster care or day care services for adults—Tn the provider’s
own home, the commissioner is not required | to provide a separate notice of the
background study results to the individual who is the subject of the study unless the

study results in a disqualification of the individual.

Sec. 18. [245C.18] OBLIGATION TO REMOVE DISQUALIFIED INDI-
VIDUAL FROM DIRECT CONTACT.

The license holder must remove a disqualified individual from direct contact with
persons served by the licensed program if the individual does not request reconsid-
eratxon under section 245C. 21 w1th1n the prescribed t1me or if the individual submlts

d1squa11ﬁcat10n under section 245C. 22 , subdivision 4.

Sec. 19. [245C.19] TERMINATION OF AFFILIATION BASED ON DIS-
QUALIFICATION NOTICE.

An applicant or license holder that terminates affiliation with persons studied
under section 245C.03, when the termination is made in good faith reliance on a notice
of disqualification provided by the commissioner, shall not be subj subject to civil Tiability.

Sec. 20. [245C.20] LICENSE HOLDER RECORD KEEPING.

When a background study is completed under this chapter, a licensed program
shall maintain a notice that the study was undertaken and completed in the program’s
personnel files.

Sec. 21. [245C.21] REQUESTING RECONSIDERATION OF DISQUALI-
FICATION.

Subdivision 1. WHO MAY REQUEST RECONSIDERATION. An individual
who is the subject of a disqualification may request a reconsideration of the
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disqualification. The individual must submit the request for reconsideration to the
commissioner in writing.

Subd. 2. TIME FRAME FOR REQUESTING RECONSIDERATION OF A
DISQUALIFICATION. (a) When the commissioner sends an individual a notice of
disqualification based on a  finding under section 245C.16, subdivision 2, paragraph (a),
clause (1) or (2), the dlsquahﬁed 1nd1v1dua1 must submlt the request for a reconsxd-

cation. Upon showing that the information under subdivision 3 cannot be obtained
within 30 days, the disqualified individual may request additional time, not to exceed
30 days, to obtain the information.

(b) When the commissioner sends an individual a notice of disqualification based
on a finding under section 245C.16, subdivision 2, paragraph (a), clause (3), the
disqualified individual must submit the request for reconsideration within 15 calendar
days of the individual’s receipt of the notice of disqualification.

ba51s of serious or recurring maltreatment, may request st a reconsideration of both the
maltreatment and the disqualification determinations, The request must be submitted
within 30 calendar days of the individual’s receipt of the notice of disqualification,

Subd. 3. INFORMATION THE DISQUALIFIED INDIVIDUAL MUST
PROVIDE TO THE COMMISSIONER WHEN REQUESTING RECONSID-
ERATION. The disqualified individual must submit information showing that:

(1) the information the commissioner relied upon in determining the underlying
conduct that gave rise to the disqualification i is incorrect;

(2) for maltreatment, the information the commissioner relied upon in determin-
ing that maltreatment was serious or recurring is incorrect; or

the applicant, license e holder, or registrant.

Sec. 22. [245C.22] REVIEW AND ACTION BY THE COMMISSIONER ON
A RECONSIDERATION REQUEST.

Subdivision 1. COMMISSIONER’S TIME FRAME FOR RESPONDING TO
DISQUALIFICATION RECONSIDERATION REQUESTS. (a) The commis-
sioner shall 1espond in wutmg or by electlomc transrruss1on to all recon51derat10n

relied upon to disqualify is incorrect or inaccurate within 30 working ¢ days of receipt
of a request and all relevant information.

(b) If the basis for a disqualified individual’s reconsideration request is that the
1nd1v1dua1 does not pose a rlsk of haxm, the commissioner shall respond to the request

information.
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(c) If the disqualified individual’s reconsideration request is based on both the
correctness or accuracy of the information the commissioner relied upon tailsq—uah_@
the individual and the individual’s risk of harmi, the commissioner shall respond to the
1equest within 45 workmg days after recelvmg the request for reconsideration and all

relevant information.

Subd. 2. INCORRECT INFORMATION; RESCISSION. The commissioner
shall rescind the disqualification if the commissioner finds that the “information relied
upon to disqualify the subject is incorrect.

Subd. 3. PREEMINENT WEIGHT TO THE SAFETY OF PERSONS BEING
SERVED. In reviewing a request for reconsideration of a disqualification, the

license holder, applicant, or registrant over the interests of the license holder, applicant,
or registrant.

Subd 4 RISK OF HARM SET ASIDE. (a) The comm1ssmner may set as1de

of harm to any person served by the applicant, license holder, or registrant.

(b) In determining if the individual does does not pose a risk of harm, the commissioner
shall consider:

(1) the nature, severity, and consequences gf the event or events @ led to the
disqualification;

(2) whether there is more than one disqualifying event;

(3) the age and vulnerability of the victim at the time of the event;

(4) the harm suffered by the victim,

(5) the similarity between the victim and persons served by the program,

{6) the time elapsed without a repeat of the same or similar event;

(7) documentation of successful completion by the individual studied of training
or rehabilitation pertment to the event; and

@ any other information relevant to reconsideration.
Sec. 23. [245C.23] COMMISSIONER’S RECONSIDERATION NOTICE.

Subdivision 1. COMMISSIONER’S NOTICE OF DISQUALIFICATION
THAT IS SET ASIDE. (a) If the commissioner sets aside a disqualification, the
commissioner shall notify “the apphcant or license holder i in writing or by electronic
transmission of the the decision. In the notice e from the commissioner that a disqualifica-
tion has been set aside, the commissioner must inform the license holder that
information about the nature of the disqualification and which factors under section
245C.22, subdivision 4, were the basis of the decision to set aside the disqualification
are available to the license holder upon request without tf the consent of the background

study subJect
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(b) With the written consent of the background study subject, the commissioner
may release to the license holder copxes of all information related to the background
study subject’s “disqualification and the commissioner’s decision t to set aside the
disqualification as specified in the written consent,

(c) If the individual studied submits a timely request for reconsideration under
section 245C.21, and if the commissioner sets aside the disqualification for that license
holder under sectt&? 245C.22, the commissioner shall send the license holder the same
notification received by Ticense holders i in cases “where the individual studied h has no

disqualifying characteristic.

Subd. 2. COMMISSIONER’S NOTICE OF DISQUALIFICATION THAT IS
NOT SET ASIDE. If the individual studied does not submit a timely request for
reconsideration under section 245C.21, or the individual submits a timely request for
reconsideration, but the commissioner does not set aside the disqualification for that
Ticense holder under section 245C.22, the commissioner shall notify the license holder
of the disqualification and order the license holder to immediately remove the

individual from any pos1t10n allowmg direct contact with persons receiving services
from the license holder.

Sec. 24. [245C.24] BARS TO SETTING ASIDE A DISQUALIFICATION;
FAMILY CHILD CARE AND FOSTER CARE.

Subdivision 1. MINIMUM DISQUALIFICATION PERIODS. The disqualifi-
cation periods under subdivisions 3 and 4 are the minimum applicable disqualification

periods. The commissioner may determine that an individual should continue to be
disqualified from hcensute because the individual contmues to pose a rtsk of harm to

passed.

Subd. 2_ PERMANENT BAR TO SET ASIDE OF DISQUALIFICATION.
The commlssmner may not set astde the dlsquahﬁcatlon of an individual i in connectlon

provider’s home, or foster care or day care services for adults in the p10v1der s home,
regardless of how much time me has passed, if the provider was disqualified for a crime

or conduct listed in section 245C.15, subdivision 1.

Subd. 3. TEN-YEAR BAR TO SET ASIDE OF DISQUALIFICATION. ()
The commlssmner may not set as1de the d1squahﬁcat10n of an 1nd1v1dua1 in connectlon

provider’s home, or foster care or day care services for adults in the prov1der s home

ift (1) less than ten years have passed since the dlscharge of the sentence imposed for

following offenses: sections 609.165 (felon ineligible to possess firearm); criminal
vehicular homicide under 609.21 (criminal vehicular homicide and injury); 609.215
(aiding suicide or aiding attempted suicide); felony violations under 609.223 or
609.2231 (assault_m the third or fourth degree); 609.713 (terroristic threats); 609. 235
(use of drugs to 1n_|ure or to facilitate crime); 609.24 (simple robbery); 609.255 (false
lmprtsonment), 609.562 (arson i in the second degree); 609.71 (riot); 609.498, subdi-
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vision 1 or 1b (aggravated first degree or first degree tampering with a witness);

burglary in the first or second degree under 609.582 (burglary); 609.66 (dangerous

weapon); 609.665 (spring guns); 609.67 (machine guns and short-barreled shotguns);
609.749, subdivision 2 (gross misdemeanor harassment; stalking); 152.021 or 152.022
(controlled substance crime in the first or second degree); 152.023, subdivision 1,

clause (3) or (4) or subdivision 2, clause (4) (controlled substance crime in the thlrd

degree); 152.024, subdivision 1, clause (2), (3), or (4) (controlled substance crime in
the fourth degree); 609.224, subd1v1smﬁ Era_gra_ph (c) (fifth-degree assault by a
caregiver against a vulnerable adult); 609.23 (mistreatment of persons confined);
609.231 (mistreatment of residents or patients); 609.2325 (cnmmal abuse of a
yulnerable adulf); 609.233 (criminal neaect of a vulnerable aduit); 609.2335 (financial
exploitation of a vulnerable adult); 609. 234 (failure to report); 609.265 (abduction);
609.2664 to 609.2665 (manslaughter of an unborn child in the first or second degree);

609.267 to 609.2672 (assault of an unborn child in the first, second, or third degree);
609.268 (injury or death of an unborn child in the commission of 4 ‘crime); 617.293
(disseminating or dlsplaymg harmful material to minors); a felony level conviction
involving alcohol or drug use, a gross misdemeanor offense under 609.324, subdivision
1 (other prohlblteE ?ts),_;i_g—ross misdemeanor offense under 609.378 (neglect or
endangerment of a child); a gross misdemeanor offense under 609.377 (malicious
punishment of a child); or 609.72, subdivision 3 (disorderly conduct against a

vulnerable adult)

(b) The commissioner may not set aside the disqualification of an individual if less
than ten years have passed since the individual’s attempt or conspiracy to commit any
of the offenses listed i in paragraph (a) as each of these offenses i is defined i in Minnesota

Statutes.

(c) The commissioner may not set aside the disqualification of an individual if less

than ten years have passed since the discharge of the sentence 1mposed for an offense
in any other state or country, the elements of “which are substantially similar to the

Subd. 4. SEVEN-YEAR BAR TO SET ASIDE DISQUALIFICATION The
commissioner may not set aside the disqualification of an individual in connection with

a license to provide family child care for children, foster care for children in the

prov1der s home, or foster care or day care services for adults in the provider’s home

if within seven years preceding the study:

(1) the individual committed an act that constitutes maltreatment of a child under
section 626.556, subdivision 10e, and the maltreatment resulted in substantial bodily

harm as defined in section 609.02, subdivision 7a, or substantial ‘mental or emotional
harm as supported by competent psychologlcal or psychiatric evidence; or

(2) the individual was determined under section 626.557 to be the perpetrator of
a substantiated incident of maltreatment of a vulnerable adult that resulted in
substantial bodily harm as s defined in section 609.02, subdivision 7a, or substantial
mental or emotional harm as supported by competent psychologicﬁ o__r psychiatric

evidence.
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Sec. 25. [245C.25] CONSOLIDATED RECONSIDERATION OF MAL-
TREATMENT DETERMINATION AND DISQUALIFICATION,

If an individual is disqualified on the basis of a determination of maltreatment
under section 626.556 or 626.557, which was serious or recurring, and the individual
requests reconsideration of the maltreatment determination under section 626.556,
subdivision 10i, or 626. 557, subdivision 9d, and also requests reconsideration of the

disqualification under section 245C.21, the commissioner shall consolidate the

reconsideration of the maltreatment determination and the disqualification into asingle
reconsideration,

For maltreatment and disqualification determinations made by county agencies,
the county agency shall conduct the consolidated reconsideration. ITthe county agency
has disqualified an individual on muitiple bases, one of which i isa county malireatment
determination for which the individual has a ught to request reconsideration, the
county shall conduct the reconsideration of aIl disqualifications.

Sec. 26. [245C.26] RECONSIDERATION OF A DISQUALIFICATION FOR
AN INDIVIDUAL LIVING IN A LICENSED HOME.

In the case of any glound f01 dlsquahﬁcatlon under this chapter, if the act was

residing in the applicant’s, license holder’s, or 1eglst1ant’s home, the applicant, license
holder, or reglstlant may seek reconsideration when the individual who committed the
act no fonger resides in in the home.

Sec. 27. [245C.27] FAIR HEARING RIGHTS.

Subdivision 1. FAIR HEARING WHEN DISQUALIFICATION IS NOT SET
ASIDE. (a) If gl_e commissioner does hgg set aside or rescind a disqualification of an
individual under section 245C.22 who is dlsquahﬁed on the basis of a preponderance
of evidence that the individual committed an act or acts that meet the definition of any
of the crimes listed in section 245C.15; or for failure to make required reports under
section 626.556, subdivision 3; or 626.557, subdivision 3, pursuant to section 245C. 15,
subdivision 4, paragraph (b), clause @, the individual may request a fau hearing under

section 2356. 043.

(b) The fair hearmg 1s the only administrative appeal of the final agency

under section 245C.28, subdivision §_

Subd. 2. CONSOLIDATED FAIR HEARING FOR MALTREATMENT
DETERMINATION AND DISQUALIFICATION NOT SET ASIDE. () If an

individual who is disqualified on the bases of serious or recurring maltreatment
requests a fair hearing on the maltreatment determination under section 626.556,
subdivision 104, or 626.557, subdivision 9d, and requests a fair hearing under this

section on th_e—disaﬁaliﬁcation, which has not been set aside or rescinded, the scope of
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the fair hearing under section 256.045 shall include the maltreatment determination
and the disqualification.

(b) A fair hearmg is the only administrative appeal of the final agency

accuracy and completeness of data under section 13.04.

(c) This section does not apply to a public employee’s appeal of a disqualification

under section 245C.28, subdivision 3_

Sec. 28, [245C.28] CONTESTED CASE HEARING RIGHTS.

Subdivision 1. LICENSE HOLDER. (a) If a maltreatment determination or a
disqualification for which reconsideration was requested and which was not set aside
or rescinded is the basis for a denial of a license under section 245A.05 or a r a ficensing
sanction under 245A.07, the license holder has the right to a contested case hearing

under chapter 14 and Minnesota Rules, parts s 1400.8505 to 1400.8612.

(b) The license holder must submit the appeal in accordance with section 245A.05
or 245A.07, subdivision 3. As provided under section 245A.08, subdivision 2a, the
scope of the consolidated contested case hearing must include the disqualification and
the hcensmg sanction or denial of a y license.

(c) If the disqualification was based on a determination of substantiated serious or
recurring maltreatment under section 626.556 or 626.557, the appeal must be
submitted in accordance with sections 245A.07, subdivision 3, and 626.556, subdivi-
sion 10i, or 626.557, subdivision 9d. As provided for under section 245A.08,
subdivision 2 2a, the scope of the contested case hearing must include the malireatment

determination, the disqualification, and the licensing sanction or denial of a license. In
such cases, a falr hearing must not be conducted under section 256.045.

Subd. 2. INDIVIDUAL OTHER THAN THE LICENSE HOLDER. If the
basis for the commissioner’s denial of a license under section 245A.05 or a licensing
sanction under section 245A.07 is a maltreatment determination or dlsquahﬁcatlon that
was not set aside or rescinded under section 245C.22, and the disqualified subject is an
individual other than the license holder and upon whom a a background study must be
conducted under section 245C.03, the hearing of all parties may be consolidated into
a single contested case hearing upon consent of f all parties and the administrative law
judge. T T T

Subd. 3. EMPLOYEES OF PUBLIC EMPLOYER. (a) If the commissioner

does not set t aside the disqualification of an individual who is an employee of an

employer, as defined in section 179A.03, subdivision 15, the individual may request a
contested case hearing under chapter 14.

(b) If the commissioner does not set aside or rescind a disqualification that is

based on a maltreatment determination, the scope of the contested case hearing must
include the maltreatment determination and the chsquahﬁcatlon In such cases, a fair

hearing must not be conducted under section 256.045.
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(c) Rules adopted under this chapter may not preclude an employee in a contested
case hearing for a disqualification from submitting evidence concerning g information
gathered under thlS chapter.

Subd. 4. FINAL AGENCY ORDER. The commissioner’s final order under
section 245A.08, subdivision 5, is conclusive on the issue of malireatment and
disqualification, including for “purposes of subsequent background studies. The
contested case hearing under this section is gl_g only administrative appeal of the @

agency determination, specifically, including a challenge to the accuracy and com-
pleteness of data under section 13.04.

Sec. 29. [245C.29] CONCLUSIVE DETERMINATIONS OR DISPOSI-
TIONS.

Subdivision 1. CONCLUSIVE MALTREATMENT DETERMINATION OR
DISPOSITION. Unless otherwise specified in statute, a maltreatment determination
or disposition under section 626.556 or 626.557 is conclusive, if:

(1) the commissioner has issued a final order in an appeal of that determination
or disposition under section 245A.08, subdivision 5 or or 256.045;

(2) the individual did not request reconsideration of the maltreatment determina-

tion or disposition under section 626.556 or 626.557; or

(3) the individual did not request a hearing of the maltreatment determination or

disposition under section 256,045,

Subd. 2. CONCLUSIVE DISQUALIFICATION DETERMINATION. Unless
otherwise spemﬁed in statute, a determination that

(1) the information the commissioner relied upon to disqualify an individual
under section 245C.14 was s correct based on serious or recurring maltreatment;

(2) a preponderance of the evidence shows that the individual committed an act
or acts that meet the definition of any of the crimes listed i in section 245C.15; or

(3) the individual failed to make required reports under section 626.556,
subdivision 3, or 626.557, subdivision 3, is conclusive if:

(i) the commissionet has issued a final order in an appeal of that determination
under section 245A.08, subdivision 5, or "256.045, ora court has issued a a final decision,

(ii) the individual did not request reconsideration of the disqualification under

section 245C.21; or

(iii) the individual did not request a hearing on the disqualification under section
256.045.

Sec. 30. [245C.30] VARIANCE FOR A DISQUALIFIED INDIVIDUAL.

Subdivision 1. LICENSE HOLDER VARIANCE. (2) When the commissioner
has not set aside a background study subject’s disqualification, and there are conditions
under which the “disqualified individual may provide direct contact services or have
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access to people receiving services that minimize the risk of harm to people receiving
services, the commissioner may gr ant : a time-limited variance toa ) license holder.

(b) The varlance shall state the reason for the dlsquahﬁcatlon, the serv1ces that

Ticense holder or applicant must comply for the variance to remain in 1 effect.

Subd. 2. DISCLOSURE OF REASON FOR DISQUALIFICATION. (a) The
comrnissioner may not grant a variance for a disqualified individual unless the
applicant or license “holder requests the variance and the disqualified individual
provides written consent for the commissioner to disclose to to the applicant or license
holder the reason for the dlsquahﬁcatwn

day care services for adults in the prov1der § own home.

Subd. 3. CONSEQUENCES FOR FAILING TO COMPLY WITH CONDI-
TIONS OF VARIANCE. When a license holder permits a disqualified individual to
provide any services for which the subject is disqualified without complying with the
conditions of the variance, the commissioner may terminate the variance effective
immediately and subject the license holder to a licensing action under sections
245A.06 and 245A.07.

Subd. 4. TERMINATION OF A VARIANCE. The commissioner may terminate
a variance for a disqualified individual at any time for cause.

Subd. 5. FINAL DECISION. The commissioner’s decision to grant or deny a
variance is final and not subject to appeal under the provisions of chapter 14

Sec. 31. [245C.31] DISQUALIFICATION OF INDIVIDUAL REGULATED
BY A HEALTH-RELATED LICENSING BOARD WHEN DISQUALIFICA-
TION BASED ON SUBSTANTIATED MALTREATMENT.

Subdivision 1. BOARD DETERMINES DISCIPLINARY OR CORREC-
TIVE ACTION. (a) When the subject of a background study is regulated by a
health-related licensing board as defined in chapter 214, and th_e commissioner
determines that the regulated individual is responsible for substantiated maltreatment
under section 626.556 or 626.557, instead of the commissioner making a decision
regarding disqualification, the board shall make a determination whether to impose

disciplinary or corrective action under chapter 214

(b) This section does not apply to a background study of an individual regulated

by a health-related licensing board if the individual’s study i is s related to child foster
care, adult foster care, or family child ca care licensure,

Subd. 2. COMMISSIONER’S NOTICE TO THE BOARD. (a) The commis-
sioner shall notify the health-related licensing board:

(1) upon completion of a background study that produces a record showing that
the individual was determined to have been respon31b1e for substantiated maltreatment;
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(2) upon the commissioner’s completion of an investigation that determined the
individual was s responsible for substantiated maltreatment; or

(3) upon receipt from another agency of a finding of substantiated maltreatment
for which the individual was responsible.

(b) The commissioner’s notice to the health-related licensing board shall indicate
whether the commissioner would have disqualified the individual for the ‘substantiated
maltreatment if the individual were not regulated by the board.

(c) The commissioner shall concurrently send the notice under this subdivision to
the individual who is the subject of the background study.

Subd. 3. COMMISSIONER’S OR LOCAL AGENCY’S REFERRAL TO
BOARD. (a) 1) When the commissioner or a local agency has reason to believe that the
direct contact services provided by an ‘individual may fall within the jurisdiction of a
health-related Jicensing board, the commissioner or local agency shall refer the matter
to the board as provided in th1s section,

(b) If, upon rev1ew of the information prov1ded by the commissioner, a

jurlSdlCthI‘l to take disciplinary or corrective action, the commissioner shall make the
appropriate dlsquahﬁcatxon decision regarding the individual as otherwise pi prov1ded in
this chapter.

Subd 4, I‘ACILITY MONITORING. (a) The commlssmneL has the authority to

licensing board places on regulated individuals practicing in a facility either during the
period pending a final "decision on a disciplinary or corrective action or as a result of

‘a dxsmplmary or corrective action, The commissioner has the authority to order the

immediate removal of a regulated individual from direct contact or access when a
board issues an order of temporary suspension based on a determination that the

regulated individual poses an immediate risk of harm to persons receiving services in
a licensed facility.

(b) A facility that allows a regulated individual to provide direct contact services
while not complying with the requirements imposed by the health-related licensing
board is subject to action by the commissioner as specified under sections 245A.06 and
245A. 07

(c) The commissioner shall notify a health-related licensing board immediately
upon receipt of knowledge of a facility’s ot individual’s noncompliance with
requirements th_e board placed o on g facility 95 upon an individual regulated b_y the
board.

Sec, 32. [245C.32] SYSTEMS AND RECORDS.

Subdivision 1. ESTABLISHMENT. The commissioner may establish systems
and records to fulfill the requirements of this his chapter.

Subd. 2. USE. (a) The commissioner may also use these systems and records to

obtain and provide criminal history data from the bureau of criminal apprehension and
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data about substantiated maltreatment under section 626.556 or 626.557, for other
purposes, provided that:

(1) the background study is specifically authorized in statute; or

(2) the request is made with the informed consent of the subject of the study as

provided in section 13.05, subdivision 4.

(b) An individual making a request under paragraph (a), clause (2), must agree in
writing not to disclose the data to any other individual without the consent of the
subject of the data.

(c) The commissioner may recover the cost of obtaining and providing back-

ground study data by chargmg the individual requestmg the study a fee of no more than

commissioner for the purpose of conducting “background studies.

Subd. 3. NATIONAL RECORDS SEARCH. (a) When specifically required by
statue, the commissioner shall also obtain criminal history data from the National

Criminal Records Rep051tory

(b) To obtain criminal history data from the National Criminal Records Reposi-
tory, ‘the commissioner shall require classifiable fingerprints of the data subject and

must submit these ﬁngerprmt requests through the bureau of criminal apprehension.

(c) The commissioner may require the background study subject to submit
ﬁngerprmt images electronically. The commissioner may not require ‘electronic
fingerprint images until the electronic 1 recording and transfer system is available for
noncriminal Justlce purposes and the necessary eqmpment is in use in the Iaw

enforcement agency in the background study subject’s local community.

(d) The commissioner may recover the cost of obtaining and providing criminal
history ¢ data from the National Criminal Records Repository by charging the individual
requesting the study - a fee of no more than $_39 per study. _T_IE fees collected under this

subdivision are appropriated to the commissioner for the purpose of obtaining criminal
history data “from the National Criminal Records Reposnory

Sec. 33. REVISOR’S INSTRUCTION.

(2) The revisor of statutes shall correct internal cross-references to sections that
are now in Minnesota Statutes, chapter 245C, throughout Minnesota Statutes and
Minnesota Rules.

(b) If a provision of a section of Minnesota Statutes amended or recodified by this
act is s amended by the 2003 regular legislative session or 2003 special legislative
session, if any, the revisor shail codify the amendment consistent with the recodifica-

tion of the affected section 1 by this act, notwithstanding any law to the contrary. In

sections affected by this instruction, the revisor may make changes necessary to correct
the punctuation, grammar, or structure re of the remaining text and preserve 1ts meaning.
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Sec. 34. EFFECTIVE DATE.

Sections 1 to 33 are effective the day following final enactment.

ARTICLE 2

CONFORMING AMENDMENTS

Section 1. Minnesota Statutes 2002, section 245A.04, subdivision 1, is amended
to read:

Subdivision 1, APPLICATION FOR LICENSURE. (a) An individual, corpo-
ration, partnership, voluntary association, other organization or controlling individual
that is subject to licensure under section 245A.03 must apply for a license. The
application must be made on the forms and in the manner prescribed by the
commissioner, The commissioner shall provide the applicant with instruction in
completing the application and provide information about the rules and requirements
of other state agencies that affect the applicant.

The commissioner shall act on the application within 90 working days after a
complete application and any required reports have been received from other state
agencies or departments, counties, municipalities, or other political subdivisions. The
commissioner shall not consider an application to be complete until the commissioner
receives all o_f—tEe_irﬁrmation required under section 245C.05,

(b) An application for licensure must specify one or more controlling individuals
as an agent who is responsible for dealing with the commissioner of human services
on all matters provided for in this chapter and on whom service of all notices and
orders must be made. The agent must be authorized to accept service on behalf of all
of the controlling individuals of the program. Service on the agent is service on all of
the controlling individuals of the program. It is not a defense to any action arising
under this chapter that service was not made on each controlling individual of the
program. The designation of one or more controlling individuals as agents under this
paragraph does not affect the legal responsibility of any other controlling individual
under this chapter.

Sec. 2. Minnesota Statutes 2002, section 245A.04, subdivision 3, is amended to
read:

Subd. 3. BACKGROUND STUDY OF FHE APPLICANT; DEEINFFIONS.
¢a) Individuals and organizations that are required in statute under section 245C.03 to
haye or initiate background studies under this seetion shall comply with the fellowing
requirements: in chapter 245C,

b Applicants for licensure; license holders; and other entities as provided in this
section must submit completed backeround study forms to the commissioner before
individuals specified in paragraph (e); clauses (1) to (4); (6); and (I; begin positions
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allowing direct contact in any licensed program:

whe are required in other statutory sections to initiate background studies under this
section must submit completed background study forms te the commissioner prior to
the background study subject beginning in a position allowing direct contaet in the
lieensed program; or where applicable; prior to being employed-

(3) Osganizations required to initiate bac} 1 studies und 1o 256B.0627
for individuals deseribed in paragraph (e), clause 5); must submit a completed
background study form to the commissioner before those individuals begin a pesition
shall recover the cost of these background studies through a fee of no more than $12
per study charged to the organization respensible for submitting the backpround study
form- The fees collected under this paragraph are appropriated to the commissioner for

Upon receipt of the background study forms from the entities in elauses (1) to 3);
efabadegfemdsmdymayha%dﬂeeteemaetmehpefsemsewedbyapmgmmaﬂef
the background study form is mailed or submitted to the commissioner pending
notification of the study results under subdivision 3a- A county agency may aceept a
background study completed by the commissioner under this seetion in place of the
license holder sinee the date of the conmumissioner’s study:

¢b) The definitions in this paragraph apply enly to subdivisions 3 to 3e:

&) “Background study” means the review of records condueted by the commis-
sioner to determine whether a subjeet is disqualified from direct contaet with persens
served by a progranmy; and where speecifically provided in statutes; whether a subject is
disqualified from having access te persons served by a programs:

@) “Conti e e an individual is within sight ot
hearing of the supervising persen to the extent that supervising persen is eapable at all
times of intervening to proteet the health and safety of the persons served by the
program-

3) “Contractor” means any person; regardless of employer; who is providing

counseling; consultation; or medication assistanee to persons served by the program:

(5) “Reasonable cause” means information or eircumstaneces exist which provide
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exist concerning a subject: The conumissioner has reasonable cause when; but net
limited to; the commissioner has received a report from the subjeet; the license helder;
or a third pacty indieating that the subject has a history that would disqualify the persen
or that may pese a risk to the health or safety of persons receiving services:

{6) “Subjeet of a background study? means an individual on whom a background
study is required or completed-

{e) The applicant; license holdes; registrant under section 144A7; subdivisien 1;
bureau of eriminal apprehension; commissioner of health; and county ageneies; after
wyritten notice to the individual whe is the subject of the stady; shall help with the study
by giving the commissioner eriminal conviction data and reports about the maltreat-
ment of adults substantiated under section 626:557 and the malireatrent of minors in
licensed programs substantiated under section 626:556- If a background study is
initiated by an applicant or license holder and the applieant or license holder receives
information about the pessible ceimninal or maltreatment history of an individual whe
is the subject of the backpround study; the applieant or license helder must
immediately provide the information to the commissioner The individuals to be
studied shall include:

5 the applicant;

) persens age 13 and over living in the household where the licensed program
will be previded;

(3) eurrent employees or contractors of the applicant whe will have direct contaet
with persons served by the facility; ageney; or program;

) volunteers or student volunteers who have direct eontaet with persons served
by the program to provide program serviees; if the contaet is not under the continuous;
direct supervision by an individual listed in clause (1) or 3);

¢5) any person required under section 256B-0627 to have a backsround study
completed under this section;

€6) persons ages 10 to 12 living in the houschold where the licensed serviees will
be provided when the commissioner has reasonable cause; and

{7 persons whe; without providing direet contact services at a licensed progran;
may have unsupervised aceess to ehildren or vulnerable adults receiving services from
the program licensed to provide family child care for children; foster eare for children
in the provider’s ewn home; or foster care or day care services for adulis in the
provider’s ews home when the commissioner has reasonable cause:

{d) Aecording to paragraph (e); elauses (2) and (6); the commissioner shall review
records from the juvenile courts: For persons under paragraph (e); elauses &1); 3, ¢4);
8); and (1); whe are ages 13 to 17 the commissioner shall review records from the
juvenile eourts when the commissioner has reasopable cause: The juvenile courts shall
help with the study by giving the commissioner existing juvenile court records on
individoals deseribed in paragraph (c); clauses (2); (6); and () relating to delinqueney
proceedings held within either the five yvears immediately preceding the baekground
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time peried is longer- The commissioner shall destroy juvenile records obtained
pursuant te this subdivision when the subjeet of the records reaches age 23-

{e) Beginning August 1; 2001; the commissioner shall conduet all background
sméiesmquﬁeduﬂéefﬁmsehapterandm*&atedbysupplememalnafsmgsemees
ageneies registered under seetion 144A-71; subdivision 1. Studies for the agencies
must be initiated annually by each agency: The commissioner shall conduet the
of the backeround studies through a fee of no more than $8 per study; charged to the
appropriated to the commissioner for the purpose of condueting background studies:

€D For purpeses of this section; a finding that a delinquency petition is proven in
juvenile eourt shall be considered a conviction in state distriet court:

€2y A study of an individual in paragraph (e); elauses (1) to (D; shall be condueted
section 144A71; subdivision 1; and at reapplication for a license for family child care;
child foster eare; and adult foster care: The commissioner is not required to conduct a
study of an individual at the time of reapplication for a license or if the individual has
been continuously affiliated with a foster eare provider licensed by the commissioner
of human services and registered under chapter 144D; other than a family day care or
foster care license; ifs (i) a study of the individual was conducted either at the time of
initial licensure or when the individual became affiliated with the license holder; (i) the
purpeses of this seetion; a physician licensed under chapter 147 is considered to be
continuously affiliated upon the license helder’s receipt from the commissioner of
health or human services of the physician’s background study results: Hor individuals
whe are required to have background studies under paragraph {e) and whe have been
continuously affiliated with a foster care provider that is licensed in mere than ene
eounty; criminal eonvietion data may be shared amoeng those counties in which the
data from another ecounty ageney shell meet the eriminal date background study
requirements of this section:
in licensed programs; and

@) professional services agencies that are net licensed and which contraet with
Lcensed programs to provide direct contaet services or individuals whe provide direet
contaet serviees:
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{) Studies on individuals in paragraph (b); items () to (v); must be initiated
annually by these agencies; programs; and individuals: Bxeept as provided im
paragraph (a); clause (3); no applicant; License heldes; or individual who is the subjeet
of the study shall pay any fees required to conduet the stady:

1) At the option of the licensed facility; rather than initiating another backpround
study on an individual required to be studied who has indiecated to the licensed facility
that a backeround study by the commissioner was previously completed; the facility
may make a request to the commissioner for documentation of the individual’s
baekgreund study status; provided that:

@) the facility makes this request using a form provided by the commissioner;
Gi) in making the request the facility informs the commissioner that either:

{A) the individual has been contipucusly affiliated with a licensed faeility since
the individuals previous background study was completed; or since Ostober 1; 1995;
whichever is shorter; o

(B) the individual is affiliated only with a personnel pool agency; a temporary
personnel ageney; an educational program that trains persons by providing direet
contact serviees in licensed programs; or a professional serviees ageney that is net
licensed and which contraets with licensed programs to provide direct contaet services
or individuals whe provide direct contact serviees; and

(1) the facility provides notices to the individual as required in paragraphs (a) to
{); and that the facility is requesting wiritten notification of the individual’s background
study statas from the commissioner:

(2) The commissioner shall respond to cach request under paragraph (b with a
written or electronic netice to the facility and the study subject: If the commissioner
determines that a backpsround study is necessary; the study shall be completed without
further request from a licensed ageney or netifications to the study subjeet:

3) When a background study is being initiated by a licensed faeility or a foster
care provider that is alse registered under chapter 144D; a study subjeet affiliated with
multiple Heensed facilities may attach to the background study form a cover letter
indicating the additional faeilities> names; addresses; and background study identifi-
cation numbers: When the commissioner receives such netices; each facility identified
by the backoround study subjeet shall be netified of the study results: The background
study netice sent to the subsequent agenecies shall satisfy these fascilities” respensibili-
ties for initiating a background study on that individual:

) I an individual whe is affiliated with a pregram or facility regulated by the
department of human services or department of health or whe is affiliated with any type
of home ecare agency or provider of personal care assistanee services; is copvieted of
a crime constituting a disqualification under subdivision 3d; the probatien officer or
corrections agent shall netify the commissioner of the eonviction- Fer the purpese of
this paragraph; “conviction” has the meaning given it in section 609:02; subdivision 5:
The commissioner; in consultation with the commissioner of corrections; shall develop
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forms and information neeessary to implement this paragraph and shall provide the
forms and information io the commissioner of corrections for distribution to local
subject to a backsround study that criminal convictions for disqualifying erimes will
be reported to the commissioner by the corrections system: A probation officer;
corrections agent; or corrections ageney is not civilly or eriminally lable for disclesing -
or failing to diselose the information required by this paragraph. Upon receipt of
disqualifying information; the commissioner shall provide the netifications required in
subdivision 3a; as appropriate to ageneies on record as having initiated a background
study or making a request for decumentation of the background study status of the
programs:

{le) Fhe individual whe is the subjeet of the study must provide the applicant or
license holder with sufficient information to ensure an aceurate study including the
individual’s first; middle; and last name and all other names by which the individual
has been known; home address; city; county; and state of residence for the past five
years; Zip code; sex; date of birth; and driver’s license number or state identification
sumber: The applicant or license holder shall provide this information about an
individual in paragraph (e); elauses (b to {); on forms prescribed by the commis-
sioner: By January 1; 2000; for background studies conducted by the department of
human services; the commissioner shall implement a system for the electronie
transmission ofr (1) background study information to the commmissioner; and @)
background study resulis to the license holder The commissioner may regquest
additional information of the individual; which shall be optional for the individual to

) Eor programs dircetly licensed by the commissioner; a study must include
information related to names of substantiated perpetrators of maltreatment of vulner-
626:557; subdivision 9¢; paragraph (); and the commissioner’s records relating o the
required in paragraph (¢) for persons listed in paragraph (e); clauses (2); {6); and (1)
and information from the bureau of criminal apprehension: For child foster care; adult
county ageney’s record of substantiated maltreatinent of adults; and the maltreatment
listed in paragraph (e); clauses (2); (6); and (1, and information from the bureau of
information from the bureau of eriminal apprehension; the copumissioner of health; a
eourts; or the Federal Bureau of Investigation if the commissioner has reasonable cause
to believe the information is pertinent to the disqualification of an individual listed in
paragraph (6); elauses (D) to £ The commissioner is not required to conduet mere
than ene review of a subjeet’s records from the Federal Bureau of Investigation if a
review of the subject’s eriminal history with the Federal Bureau of Investigation has
already been completed by the commissioner and there has been no break in the
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{m) When the commissioner has reasonable cause to believe that further pertinent
information may exist on the subjeet; the subjeet shall provide a set of classifiable
fingerprints obtained from an autherized law cnforcement agency: For purpeses of
requiring fingerprints; the commissioner shall be considered to have reasonable eause
under; but net limited to; the following eircumstances:

) information from the bureau of ecriminal apprehension indicates that the
subjeet is a multistate offender;

(2} information from the bureau of eximinal apprehension indicates that multistate
offender status is undetesmined; or

3) the copumissioner has received a report from the subject or a third party
indicating that the subject has a criminal history in a jurisdiction other than Minnesota:

{n) The failure or refusal of an applicant; icense holder; or registrant under section
144A7%; subdivision 1 to cooperate with the commissioner is reasenable cause to
disqualify a subject; deny a license application or immediately suspend; suspend; or
revoke a license or registration. Bailure or refusal of an individual to cooperate with the
study is just ecause for denying or terminating employment of the individual if the
individual’s failure or refusal to cooperate could cause the applieant’s application te be
denied or the license helder’s license to be immediately suspended; suspended; or
revoked:

(o) The commissioner shall not consider an application to be complets until all of
the information required to be provided under this subdivision has been received:

{p) No person in paragraph {c); elauses (1) to £5; whe is disqualified as a result
of this section may be retained by the ageney in a position invelving direct contast with
persons served by the program and no persen in paragraph {¢); clauses (2); (6); and (F;
or as provided elsewhere in statute whe is disqualified as a result of this section may
be allowed acecess to persens served by the program:; unless the commissioner has
previded waitten netice to the ageney stating that:

1) the individual may remain in direet contact during the period in whieh the
individual may request reconsideration as provided in subdivision 3a; paragraph (b);
clause (2) ot 3

(2) the individual’s disqualification has been set aside for that agency as provided
in subdivision 3b; paragraph (b); er

{3) the license holder has been granted a varianee for the disqualified individual
under subdivision 3e-

{g) Termination of affiliation with persons in paragraph (e); elauses by to (B
made in good faith relianes on a notice of disqualification provided by the commis-
sioner shall not subjeet the applicant or license holder to eivil liability:

&) The commissioner may establish records to fulfill the requirements of this
sestion:
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{s) The eommissioner may not disqualify an individual subjeet to a study under
this seetion because that person has; or has had; a mental illness as defined in section

applicable rights in subdivision 3a; 3b; or 3e-
ageaaesshallhave%eess%eemmnalh&s@wda&am%hesmemameraseeumy
licensing ageneies and private licensing agencies under this chapter:

) County ageneies shall have aceess to the criminal history data in the same
FRanner as county licensing agencies under this chapter for purpeses of baeckground
i leted by o5 on legal i ! child care ders to
Sec. 3. Minnesota Statutes 2002, section 245A.04, subdivision 3a, is amended to
read:

Subd. 3a. NOFHICATION TO SUBJECT AND LICENSE HOLDER OF
NOTICE OF BACKGROUND STUDY RESULTS; COMMISSIONER’S DE-
TERMINATION OF RISK OF HARM. (a) Within 15 wosking days, the commis-
sioner shall notify the applicant; license holder; or registrant under section 144A71;
subdivision 1; and the individual whe is the subject of the study; in waiting er by
electronic transmission; of the results of the study or that more time is needed to
complete the study. When the study is completed; a notice that the study was
undertaken and eompleted shall be maintained in the personnel files of the program.
For studies on individuals pertaining to a license to provide family day care or group
family day ecare; foster eare for children in the provider’s own home; or foster care or
day eare services for adults in the provider’s own home; the commissioner is not
required to provide a sepatate notice of the background study results to the individual
whe is the subjeet of the study unless the study results in a disqualification of the
study indicates the individual is disqualified from direet contact with persons served by
the program: The commissioner shall disclose the information causing disqualification
and instructions on how to request a reconsideration of the disqualification to the
individual stadied must be informed of the information contained in the subjeet’s
background study unless the basis for the disqualification is failure to cooperate;
substantiated maltreatment under section 626:556 or 626.557; the Data Practices Aet
provides for release of the information; or the individual studied autherizes the release
of the information. When a disqualification is based on the subject’s failure to
cooperate with the background study or substantiated maltreatment under section
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626556 or 626:557; the ageney that initiated the study shall be informed by the
coramissioner of the reason for the disqualification:

{b) Exeept as provided in subdivision 3d; paragraph (b); if the commissioner
determines that the individual studied has a disqualifying characteristic; the commis-
sioner shall review the information immediately available and make a determination as
to the subjeet’s immediate risk of harm to persons sexved by the program whero the
individual studied will have direct centact: The commissioner shall consider all
relevant information available; including the following factors in determining the
iramediate risk of harm: the receney of the disqualifying characteristie; the recenecy of
discharge from probation for the erimes; the number of disqualifying characteristies;
the intrusiveness or violence of the disqualifying characteristic; the vulnerability of the
vietim involved ip the disqualifying characteristic; and the similarity of the victim to
the persons served by the pregram where the individual studied will have direct
contact: The commissioner may determine that the evaluation of the information
immediately available gives the commissioner reason to believe one of the follewing:

(1) The individual poses an imminent risk of harm to persons served by the
program where the individual studied will have direct contact: If the commissioner
determines that an individual studied peses an imminent risk of harm to persons served
by the program where the individual studied will have direct contact; the individual and
the licenso holder must be sent a notice of disqualification. The commissioner shall
order the license holder to immediately remove the individual studied from direct
contact- The notice to the individual studied must include an explanation of the basis
of this determination:

€2) The individual peses a risk of harm requiring centinuous; direst supervision
while providing direct contact services during the peried in which the subject may
request a reconsideration: If the commissioner determines that an individual studied
poses a risk of harm that requires continuous; direet supervision; the individual and the
license holder must be sent a notiee of disqualification: The commissioner shall order
the Leense helder to immediately remove the individual studied from direet contact
services o assure that the individual studied is under the continueus; direct supervision
of another staff person when providing direct contact services during the period in
which the individual may request a reconsideration of the disqualification: If the
individual studied does not submit a timely request for reconsideration; or the
individual submits a timely request for reconsideration; but the disqualification is net
set aside for that license holder; the license holder will be netified of the disqualifi-
cation and ordered to immediately remove the individual from any position allowing
direct contact with persons receiving services from the Heense helder

{3) The individual dees not pose an imminent risk of harm or a xisk of harm
the period in which the subject may request a reconsideration. If the eommissioner
determines that an individual studied dees not pose a risk of hasm that requires
continuous; dircet supervision; enly the individual must be sent a notice of disquali-
Hcation: The license holder must be sent a notice that more time is needed to complete
the individualls background study: If the individual studied submits a timely request for
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studied does not submit a timely request for reconsideration; or the individual submits
a timely request for reconsideration; but the disqualification is not set aside for that
license holdes; the Heense helder will be notified of the disqualification and ordered to
}mmed&atelyreme%ehemdw&dualfremanypesmenaﬂemgdmeeteeﬂm&m
perseasx—eee;—vmgsemeesﬁem&hekeenseheldep

develop an alternative system for determining the subject’s immediate risk of barm to
deeumeMmg&heae&eatakenbytheeean&ykeensmgageneyBaeheeun&ykeenmg

agency's implementation of the alternative system is subject to approval by the
eemm*ss&eaer— Netwithstanding this allernative system; county licensing agenecies shall
complete the requirements of paragraph (a) The notice of background study results and
the commissioner’s determination of the background subject’s risk of harm shall be
governed according to sections 245C.16 and 245C.17. -

Sec. 4. Minnesota Statutes 2002, section 245A.04, subdivision 3b, is amended to
read:

Subd. 3b. RECONSIDERATION OF DISQUALIFICATION. () The indi-
vidual whe is the subjeet of the disqualification may request a reconsideration of the

The individual must submit the request for reconsideration to the commissioner in
writing: A request for reconsideration for an individual whe has been sent a notice of
disqualifieation under subdivision 3a; paragraph ); elause (1) or (2); must be
submitted within 30 calendar days of the disqualified individual’s receipt of the netice
of disqualification- Upon showing that the information in elause (1) or (2) cannot be
exceed 30 days; to obtain that information: A request for reconsideration for an
individual who has been sent a netice of disqualification under subdivision 3a;
parageaph (b); clause (3); must be subsmitted within 15 ealendar days of the disqualified
to have maltreated a child under section 626:556 or a vulperable adult under section
626:557; and whe was disqualified under this section on the basis of serious or
recurring maltreatment; may request reconsideration of beth the malireatrent and the
determination and the disqualification must be submitted within 30 calendar days of
the individual’s receipt of the notice of disqualification. Removal of a disqualified
reconsideration within the preseribed time, and for an individual who submits a timely
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that the malireatment was serious or recurting; is ineorrest; or

£2) the subject of the study does not pese a risk of harm to any person served by
the applicant; license holder; or registrant under seetion 144A-71; subdivision 1-

() The commissioner shall reseind the disqualification if the commissioner finds
that the information relied on to disqualify the subjeet is incorrect: The conmmissioner
may set aside the disqualification under this section if the commissioner finds that the
individual does net pese a risk of harm te any person served by the applicant; license
holder; or registrant under section 144A-71; subdivision 1= In determining that an
individeal dees not pose a risk of harm; the commissioner shall consider the nature;
severity; and consequences of the event or events that lead to disqualification; whether
there is more than one disqualifying event; the age and vulnerability of the victim at
the time of the event; the harm suffercd by the vietim; the similarity between the vietim
and persens served by the program; the time elapsed without a repeat of the same or
similar event; documentation of suceessful completion by the individual studied of
training or rehabilitation pertinent to the event; and any other information relevant to
reconsideration: In reviewing a disqualification under this seetion; the eommissioner
shall give preeminent weight to the safety of each person to be served by the license
holder; applicant; or registrant under section 144A<7; subdivision 15 over the interests
of the license helder; appleant; or registrant under section 144A71; subdivision L

(G) ‘U‘H'IGSS the iﬂfe.‘., ation -t-he cl\mﬂ'ﬁlssiem fel‘ied on iﬂ . op s an
individual is incorrect; the commissioner may not set aside the di ].iﬁ 5 ﬁg%

individual in connection with a license to provide family day eare for children; foster
care for children in the provider’s own home; or foster care or day eare serviees for
adults in the provider’s own home ifs

(1) less than ten years have passed sinece the discharpe of the sentence impesed for
the offense; and the individual has been convicted of a violation of any offense listed
in sections 609165 (felon ineligible to possess fircarm); criminal vehicular homicide
under 60921 (erinvinal vehicular homicide and injury); 609215 (aiding suicide or
aiding attempted suicide); felony vielations under 609:223 or 609:2231 (assault in the
third er fourth degree); 609713 (terroristic threats); 609235 (use of drugs to injure or
to facilitate erime); 609:24 (simple robbery); 609:255 (false imprisonment); 609562
(arson in the second degree); 60971 {riot); 609:498; subdivision 1 er la (aggravated
first degree or first degree tampering with a witness); burglary in the first or second
degree under 609:582 (burglary); 609.66 (dangerous weapon); 609-665 (spring guns);
609:67 (machine guns and sheort-barreled shotguns); 609-749; subdivision 2 {gross
misdemeanor harassment; stalling); 152.021 or 152.022 (eentrolled substance erime in
the first or second degree); 152.023; subdivision 1; clause (3) or (4); or subdivision 2;
elause {4) (controlled substance erime in the third degree); 152:024; subdivision 1;
clause @); 3); or (4) (controlled substanece crime in the fourth degree); 609:224;
subdivision 2; paragraph (e} (fifth-degree assault by a earvegiver against a valnerable
adult); 609:23 (mistreatment of persons confined); 609231 Guistreatment of residents
or patients); 609:2325 (eriminal abuse of a vulnerable adult); 609:233 (eriminal negleet
of a vulnerable adult); 6092335 (finanecial exploitation of a vulnerable adult); 609:234
(failure to repoert); 609265 (abduction); 6092664 to 609:2665 (manslaughter of an
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unbern child in the first or second degree); 609267 to 609-2672 (assault of an unborn
child in the first; second; or third degree); 609-268 Gnjury or death of an unborn child
in the commnission of a erime); 617293 (disseminating or displaying harmful material
to miners); & felony level conmviction invelving aleohel or drmug use; a gress
misdemeanor offense under 609324; subdivision 1 (other prohibited aets); a gross
misdemeanor offense under 609:378 (neglect or endangerment of a child), a gross
misdemeaner offense under 609377 (malicious punishment of a child), 609.72;
subdivision 3 (disorderly conduct against a 3ulnerable adult); or an attempt or
conspiracy to commit any of these offenses; as each of these offenses is defined in
Minnesota Statutes; or an offense in any other state; the elements of which are
substantially similar to the elements of any of the foregoing offenses;

parental rights under section 260C301 or the discharge of the sentence imposed for the
offense; the individual was convieted of a violation of any offense listed in sections
609-185 to 609-195 (murder in the first; second; or third degree); 609.20 Gmanslaughter
in the first degree); 609:205 Gnanslaughter in the second degree); 609245 (aggravated
sion 3; 4; or 5 (folony-level harassment; stalking); 609.228 (great bedily harm caused
by distribution of drugs); 609221 er 609.222 (assault in the first or second degree);
609-66; subdivision te (drive-by sheeting); 609.855; subdivision 5 (shoeting in or at
a publie transit vehicle or facility); 609:2661 to 609.2663 (murder of an unbern child
in the first; second; or third degree); a felony offense under 609:377 (malicious
punishment of a child); a felony offense under 609,324, subdivision 1 (other prohibited
acts); a felopy offense under 609378 (neglect or endangerment of a child); 609:322
{solicitation; inducement; and promotion of prostitution); 609342 to 609345 {criminal
sexual eonduct in the first; second; third; or fourth degree); 609352 (solicitation of
children to engage in sexual conduct); 617246 (use of minors in a sexual perfor-
manee); 617-247 (possession of pictorial representations of a minor); 609:365 {incest);
a felony offense under sections 609-2242 and 609.2243 (domestic assault); a felony
offense of spousal abuse; a felony offense of child abuse or neglect; a felony offense
of a erime against children; or an atterpt or conspiracy to comumit any of these offenses
asdéﬁnedmhﬁmeseta&am%&e;aﬂ%ﬁensemaayeéhersm%ﬂ%elememdwmeh
are substantially similar to any of the foregoing offenses;

3) within the seven years preceding the study, the individual committed an act
that constitutes maltreatment of a child under section 626.556; subdivision 10e; and
that resulted in substantial bodily harm as defined in section 609.02; subdivision 7a; or
substantial mental or emotional harm as supperted by competent psycholegical er

Liatric evid . or

4 within the seven years preceding the study; the individual was determined
under section 626:557 to be the perpetrator of a substantiated incident of maltreatment
of a vulnerable adult that resulted in substantial bodily harm as defined in section
609:02; subdivisien 7a; er substantial mental or emotional hazm as supported by

bological of Liatric evid .
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In the case of any ground for disqualification under clauses (1) to {4); if the aet
was committed by an individual other than the applicant; license holder; or registrant
under seetion 144A-71; subdivision 1; residing in the applicant’s or license holder’s
home; or the heme of a registrant under seetion 144A7L; subdivision 1; the applicant;
license holdes; or registrant uader section 144A-71; subdivision 1; may seek reconsid-
eration when the individual whe committed the act no longer resides in the home-

The disqualification perieds provided under clauses (), (3); and (4) are the
minimum applicable disqualification periods. The commissioner may determine that an
individual sheuld continue to be disqualificd from lecensure or registration under
seetion 144A-71; subdivision 1; beeause the license holder; applicant; or registrant
under section 144471 subdivision 1; peses a risk of harm to a person served by that
individual after the minimum disqualification period has passed:

{d) The commissioner shall respond in writing or by electronic transmission to all
reconsideration requests for which the basis for the request is that the information
relied upon by the commissioner to disqualify is incorrect or inaceurate within 30
working days of receipt of a request and all relevant information: If the basis for the
request is that the individual dees not pose a risk of harm; the commissioner shall
respond to the request within 15 werking days after receiving the request fer
reconsideration and all relevant information. If the request is based onr both the
correctness or aceuraey of the information relied on to disqualify the individual and the
gisk of hacm; the commissioner shall respond to the request within 45 werking days
after receiving the request for reconsideration and all relevant informatien: ¥ the
disqualification is set aside; the commissioner shall netify the applicant or license
holder in writing or by eleetronie transmission of the deeision:

(e) Except as provided in subdivision 3e; if a disqualification for which
reconsideration was requested is net set aside or is not reseinded; an individual whe
was disqualified on the basis of a prependerance of evidence that the individual
committed an aect or acts that meet the definition of any of the erimes lsted in
subdivision 3d; paragraph (a); clauses (1) to (4); or for failure to makoe required reports
under section 626:556; subdivision 3; or 626:557; subdivision 3; pursaant to subdivi-
sion 3d; paragraph (a); clause (4); may request a fair hearing under section 256.045:
Exeept as provided under subdivision 3e¢; the fair hearing is the only administrative
appeal of the final ageney determination; speeifically; including a challenge to the
aceuracy and completeness of data under seetion 13:04-

€6 Exeept as provided under subdivision 3e; if an individual was disqualified en
the basis of a determination of maltreatinent under section 626:556 or 626:557; which
was serious or recurting; and the individual has requested reconsideration of the
malireatment determination under secton 626.556; subdivision 10i; er 626557
subdivision 9d; and alse requested reconsideration of the disqualification under this
subdivision; reconsideration of the maltreatment detesnination and reconsideration of
the disqualification shall be conselidated into a single reconsideration- For maltreat-
ment and disqualification determinations made by ecounty agencies; the consolidated
reconsideration shall be conducted by the county ageney- If the county ageney has
disqualified an individual on multiple bases,; one of which is a county maltreatment
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determination for which the individual has a right to request reconsideration; the
under subdivision 3¢; if an individual whe was disqualified on the basis of serious or
recurring maltreatment requests a fair hearing on the maltreatment determination under
section 626:556; subdivision 10i; or 626-557; subdivision 9d; and requests a fair
hearing on the disqualification; which has not been set aside or rescinded under this
subdivision; the scope of the fair hearing under section 256.045 shall inelude the
maltreatment determination and the disqualification. Exeept as provided under
subdivision 3e; & fair hearing is the only administrative appeal of the final ageney
determination; specifically; ineluding a challenge to the accuracy and completeness of

{g) In the notice from the commissioner that a disqualification has been set aside;
the license helder must be informed that information about the nature of the
disqualification and which factors under paragraph (b) were the bases of the decision
to set aside the disqualification is available to the license holder upen request without
consent of the background study subject: With the wiritten consent of a background
study subject; the commissioner may release to the license holder copies of all
information related to the background study subject’s disqualification and the com-
missioner’s decision to set aside the disqualification as specified in the written consent
Reconsideration of a disqualification shall be governed according to sections 245C.21
to 245C27. o o

Sec. 5. Minnesota Statutes 2002, section 245A.04, subdivision 3¢, is amended to

read:

Subd. 3c. CONTESTED CASE. (a) Netwithstanding subdivision 3b; paragraphs
{e) and (H); if a disqualification is not set aside; a person whe is an employee of an
employes; as defined in seetion 179A.03; subdivision 15; may request a contested case
reseinded was based on a maltreatment determination; the scope of the contested case
cases; a fair hearing shall net be conducted under section 256.045. Rules adopted under
this chapter may not preclude an employee in a contested case hearing for disquali-
3; paragraph (&)

&b} ¥ a disqualification for which reconsideration was requested and which was
not set aside or was not rescinded under subdivision 3b is the basis for a denial of a
license under section 245A-05 or a licensing sanction under section 245A.07; the
license holder has the right to a contested ease hearing under chapter 14 and Minnesota
Rules; pasts 1400-8510 to 1400.8612 and sueccessor rules: The appeal must be
submitted in accordanee with scetion 245A:05 or 245A.07; subdivision 3- As provided
for under section 245A-08; subdivision 2a; the scope of the consolidated contested case
hearing shall include the disqualification and the licensing sanction or denial of a
license- I the disqualifieation was based on a determination of substantiated serious or
recursing maltreatment under section 626556 eor 626557, the appeal must be
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sion 10i; or 626:557; subdivision 9d: As provided for under seetion 245A.08;
subdivision 2a; the scope of the contested case hearing shall include the maltreatmaent
determination; the disqualification; and the licensing sanetion or denial of a license: In
such cases; a fair hearing shall not be condueted under section 256:045-

{e) ¥ a maltreatment determination or disqualification; whieh was not set aside o
was net rescinded under subdivision 3b; is the basis for a denial of a license under
section 245A-05 or a licensing sanction under section 245A-07; and the disqualified
subjeet is an individual other than the lcense holder and upen whom a background
study must be conducted under subdivision 3; the hearing of al} parties may be
consolidated into a single contested case hearing upon consent of all parties and the

Leinisteative Jaw fudoe,

(&) The commissioner’s final order under section 245A.08; subdivision S; is
conelusive on the issue of maltreatment and disqualification, including for purpeses of
subsequent background studies: The contested case hearing under this subdivision is
the only administrative appeal of the final ageney determination; specifically; including
a challenge to the accuracy and completeness of data under section 13:04 Contested
case hearing rights related to a disqualification shall be governed according to section
245C.28.

Sec. 6. Minnesota Statutes 2002, section 245A.04, subdivision 3d, is amended to
read:

Subd. 3d. DISQUALIFICATION. {a) Upen receipt of information showing; or
when a backsround study completed under subdivision 3 shows any of the following:
a conviction of one or more crimes listed in clauses (1) to (4); the individual has
admitted to or a prependerance of the evidence indicates the individual has committed
an aet or acts that meet the definition of any of the crimes listed in clauses € to (4);
or an investigation results in an administrative determination listed under clause (4);
the individual shall be disqualified from any position allowing direct contact with
persons receiving serviees from the Heense holdes; entity identified in subdivision 3;
paragraph (a); or registrant under seetion H4A7L; subdivision 1; and for individuals
studied under section 245A.04; subdivision 3; paragraph (e); clauses (2); (6); and (1,
the individual shall alse be disqualified from access to a person receiving services from
the license heldes:

) regardless of how much time has passed sinece the involuntary terrination of
parental rights under section 260C-301 or the discharge of the sentence imposed for the
offense; and unless etherwise specified; regardless of the level of the conviction; the
individual was convieted of any of the following offenses: sections 609-185 Gunurder in
the first degree); 600:19 (murder in the second degreey; 609195 (murder in the third
degree); 609:2661 (murder of an unborn ehild in the first degree); 6092662 (murder of
an unborn child in the second degree); 609:2663 @nurder of an unborn child in the third
degree); 60920 (manslaughter in the first degree); 609:205 (manslaughter in the
second degree); 609221 or 609:222 (assault in the first or second degree); 609228
{great bodily harm caused by distribution of drugs); 609245 {aggravated robbery);
60925 (kidnapping); 609:561 (arson in the first degree); 609-749; subdivision 3; 4; o
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§ (felonylevel harassment; stalking); 600:66; subdivision le {(drive-by shooting);
609:855; subdivision 5 (shooting at or in & public transit vehicle or facility); 609:322
conduet in the first degree); 609:343 (criminal sexual conduet in the second degree);
609344 (eriminal sexual conduct in the third depree); 609345 (eriminal sexual
conduet); 609365 (incest); felony offense nnder 609377 (malicious punishment of a
child); a felony offense under 609378 (neglect or endangerment of a child); a felony
offense under 609:324; subdivision 1 (other prohibited acts); 617.246 (use of minors in
sexual performance prohibited); 617247 (possession of pictorial representations of
miners); a felony offense under sections 609:2242 and 6092243 (domestic assault); a
felony offense of spousal abuse; a felony offense of child abuse or neglect; a felony
offense of a crime against children; or attempt or conspiracy to commit any of these
offenses as defined in Minnesota Statutes; or an offense in any other state or countey;
svhere the elements are substantially similar to any of the offenses listed in this elause;

€2) if less than 15 years have passed since the discharge of the sentence imposed
for the offense; and the individual has received a felony conviction for a violation of
any of these offenses: sections 60921 (eriminal vehicular hemicide and injury);
609-165 (felon ineligible to possess firearm); 609215 (suicide); 609:223 ox 609:2231
{assault in the third or fourth degree); repeat offenses under 609.224 (assault in the fifth
degree); repeat offenses under 609-3451 (eriminal sexual conduct in the fifth degree);
609-498; subdivision I or 1a (aggravated first degree or first degree tampering with a
witness); 609713 (terroristic threats); 609235 (use of drugs to injure or facilitate
erime); 609:24 {simple robbery); 609255 {false imprisonment); 609:562 (arson in the
second degree); 609:563 (arson in the third degree); repeat offenses under 61723
@indecent exposure; penalties); repeat offenses under 617241 {cbscene materials and
{eriminal abuse of a vulnerable adult); 609.2664 {manslaughter of an unbora child in
the first degree); 6092665 @nanslaughter of an unborn child in the second degree);
child in the second degreey; 609-268 {njury or death of an unborn child in the
commission of a erime); 60952 (heft); 6092335 (financial expleitation of a
vulnerable adult); 609521 (pessession of sheoplifting gear); 609582 (burglasy):;
609-625 (aggravated forgery); 609:63 {orgery); 609-631 (check forgery; offering a
forged check); 609.635 (obtaining signature by false pretense); 60927 {(coercion);
609275 (attempt to coerce); 609:687 (adulteration); 260C.301 (grounds for termina-
tion of parental rights); chapter 152 (drugs; controlled substance); and a felony level
conviction invelving alcohol or drug use: An attempt or conspiracy to commit any of
these offenses; as each of these offenses is defined in Minnesota Statutes; or an offense
in any other state or country; the elements of which are substantially similar to the
elements of the offenses in this clause: If the individual studied is convicted of one of
the felonies listed in this clause; but the sentence is a gross misdemeanor or
misdemeanor dispesition; the lookback period for the convietion is the peried
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applicable to the dispesition; that is the period for gross misdemeanors or misdemean-
ors;

€3) if less than ten years have passed since the dischatze of the sentence imposed
for the offense; and the individual has received a gross misdemeanor convistion for a
siolation of any of the following offenses: sections 609:224 (assault in the fifth degree):
609-2242 and 609:2243 {domestic assault); violation of an order for protection under
S18B-01; subdivision 145 609:3451 {criminal sexual conduet in the ffth degree); repeat
offenses under 609:746 (interference with privaey); repeat offenses under 61723
¢indecent exposure); 637241 (obscene materials and performanees); 617:243 (indecent
l&emmw-dismbaﬂen)—élq—zggéhafmmlmateﬂal&dmscmaaeaanddmplayw
miners prohibited); 609-71 Giet); 609:66 (dangerous weapons); 609:749; subdivision 2
tharassment; stalking); 609:224; subdivision 2; paragraph () (assault in the fifth degres
by a earegiver against a vulnerable adult): 609.23 (mistreatment of persons confined);
609231 (mistreatiment of residents or patients); 609:2325 (criminal abuse of a
sulnerable adult); 609233 (criminal negleet of a vulnerable adult); 6092335 (financial
exploitation of a vulnerable adult); 609:234 (failute to repost malireatment of a
vulnerable adulty; 609:72; subdivision 3 (disordesly conduet against a vulnerable
adult); 609-265 (abduction); 609:378 (nepleet or endangemment of a child); 609:377
¢malicious punishment of a child); 609-324; subdivision la (other prohibited acts;
minor engaged in prostitution); 60933 (diserderly house): 609-52 (theft); 609.582
(burglary); 609:631 (check forgery; offering a forged cheek); 609275 (attempt o
eoeree); oF an attempt or conspiracy to commit any. of these offenses; as each of these
eﬁ'ensesisdeﬁnedi-nMi—mesetaS{amtesgeraﬂeﬂenseiﬂanyeth@rstateereeaﬂ%
the elements of which are substantially similer to the elements of any of the offenses
listed in this clause I the defendant is convicted of one of the gross misdemeanors
listed in this clause; but the sentenee is a misdemeanor disposition; the lookback period
for the convietion is the period applicable to misdemeanors; or

) if less than seven years have passed sinee the discharge of the sentence
imposed for the offense; and the individual has received a misdemeanor convietion for
& violation of any of the following offenses: sections 609224 (assault in the ffth
degree); 609:2242 (domestic assault); vielation of an erder for proteetion under
518B-01 (Domestic Abuse Act); violation of an order for protection under 6093232
tprotective order autherized; procedures; penalties); 609746 Gnterference with pri-
vaey); 60979 (obscene or harassing phone calls); 609795 (etter; telegram; or
package; opening; harassment); 617-23 (indecent exposure; penalties); 609-2672
(assault of an unborn child in the third degree); 617293 (harmful materials;
dissemination and display to minors prohibited); 609.66 (dangerous weapons);
609:665 (spring guns); 609:2335 (finaneial exploitation of a vulnerable adult); 609.234
{failure to report malireatment of a vulnerable adult); 609:52 ¢theft); 60927 (eoercion);
or an attempt or conspiracy to commit any of these offenses; as ecach of these offenses
is defined in Minnesota Statutes; or an offense in any other state o couniry; the
elements of which are substantially similar to the elements of any of the offenses listed
in this clause; a determination or disposition of failure to make required reports under
seetion 626:556; subdivision 3; or 626-557; subdivisien 3; for incidents in which: @)
the final disposition under section 626556 or 626:557 was substantiated maltreatment;
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and (i) the malireatment was recurring or serious; or a determination or disposition of
substantiated serious or recurring maltreatment of a minor under seetion 626:556 or of
a vulnerable adult under section 626.557 for which there is a preponderance of
maltreatment:

reasenably requires the care of a physician whether or not the care of a physician was
consciousness; extensive second-degree or third-degree burns and other burns for
harmful: near drowning: and heat exhaustion or sunstreke- Hor purposes of this section;
“care of a physician? is treatment received or ordered by a physician; but does not
thewisaprepeﬂdefaaeeefeﬁdenee&a%them&reatmemeeemed;andthatme
subject was responsible for the maltreatment. Hor purposes of this section; “access”
msamphyswalaeeess%anmdmduﬂreee%gsew&eeser%heﬁdﬁéé&al—spegeﬂal
property without continuous; direct supervision as defined in section 245A:04;
subdivisien 3=

{b) Except for background studies related to child foster care; adult foster care; of
family child eare licensure; when the subjeet of a background study is regulated by a
health-related Licensing board as defined in chapter 214; and the regulated persen has
been determined to have been responsible for substantiated maltreatment under section
626.556 or 626.557, instead of the commissioper making a decision regarding
Wﬁm%%ﬂ%mﬁeaé&mmmmm@aﬂ
or corrective action under chapter 214-

&) upon completion of a background study that produces a record showing that

(i) upen the commissiener’s completion of an investigation that determined the
individual wwas responsible for substantiated maltreatment; or

Gii) upen receipt from another ageney of a finding of substantiated maltreatment
for which the individual was respensible:

() The commissioner’s notice shall indieate whether the individual would have
been disqualified by the commissioner for the substantiated maltreatment if the
individnal were not regulated by the board: The commissioner shall concurrently send
this netice to the individual:
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provide child foster eare; adult foster care; or family ehild care; when the commissioner
or & local ageney has reasen to belicve that the direct contact services provided by the
individual may fall within the jurisdiction of a health-related licensing board; a referral
shall be made to the board as previded in this section:

) M; upon review of the information provided by the commissioner; a
health-related licensing beard informs the commissioner that the board dees net have
jurisdietion te take disciplinary or ecorrective action; the commissioner shall make the
appropriate disqualification decision regarding the individual as otherwise provided in
this chapter:

£5) The commissioner has the authority to moniter the facility’s compliance with
any requirements that the health-related Heensing board places on regulated persons
practicing in a facility cither duting the period pending a final decision on a
disciplinary or comrective action or as a result of a disciplinary or eorrective action- The
coramissionct has the authority to erder the immediate removal of a regulated person
from direct contact or aceess when a board issues an order of temporary suspension
based on a determination that the regulated person poses an immediate zisk of harm to
persens receiving servdees in a licensed facility:

(6) A facility that allows a regulated person to provide direet contaet services
while net complying with the requirements imposed by the health-related licensing
board is subject to action by the commissioner as specified under sections 245A.06 and
245A:07-

D The eommissioner shall notify o health-related licensing board immediately
upon reeeipt of knowledge of noncompliance with requirements placed on a facility or
upon a person tegulated by the beard Disqualification shall be governed according to
sections 245C.14 and 245C.15.

Sec. 7. Minnesota Statutes 2002, section 245A.04, subdivision 3e, is amended to
read:

Subd, 3e. VARIANCE FOR A DISQUALIFIED PERSON INDIVIDUAL. (a)
When a background study subjeet’s disqualification has not been set aside by the
commissioner; and there are conditions under which the disqualified individual may
provide direet contaet serviees or have access to people receiving services that
minimize the risk of harm to peeple receiving services; the commissioner may grant a
time-limited variance to a license holder that states the reasen for the disqualification;
the serviees that may be provided by the disqualified individual; and the conditions
swith which the license holder or applicant must comply for the variance to be effective.

{b) Exeept for programs licensed to provide family day care for children; foster
care for children in the provider’s own home; or foster eate or day eare services for
adults in the provider’s own home; the commissioner may not grant a variance for a
disqualified person unless the applicant or license helder has requested the variance
and the disqualified individual has provided written consent for the commissioner to
diselese to the applicant or Heense helder the reason for the disqualification.
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(c) When a license holder permits a disqualified individual to provide any services
subjeet to fines or sanctions under sections 245A-06 and 245A-07

{d) The commissioner may terminate a variance for a disqualified persen at any
time for eause:

(e)%eemam&ssieﬂepsdeeisientegmmerdeﬂya%fiaﬂeeyequesﬁsﬁﬂalaaé

not subject to appeal under the provisions of chapter 14 A variance for a disqualified
individual shall be governed according to section 245C. 30.

Sec. 8. Minnesota Statutes 2002, section 245A.04, subdivision 3f, is amended to
read:

Subd. 3f. CONCLUSIVE DETERMINATIONS OR DISPOSITIONS. Usless
otherwise specified in statute; the following determinations or dispesitiens are deemed

) a maltreatment determination or dispesition under section 626:556 or 626.55%

&) the commissioner has issued a fnal order in an appeal of that determination or
disposition under section 245A:08; subdivision 5; or 256:045;

tion or dispesition under section 626-556 or 626.557; or

(iil) the individual did not request a hearing of the maltreatment determination or
disposition under section 256.045; and

@ad ination that the inf . lied o & 1y an individual
under subdivision 3d was correct based on serious or recurring maltreatrnent; of

(3) a preponderance of evidence shows that the individual committed an aet or
acts that meet the definition of any of the erimes listed in subdivision 3d; paragraph (a);
clauses (1) to (4); or the individual’s failure to make required reports under section
626-556; subdivision 3; or 626.557 subdivision 3; ifs

(@) the commissioner has issued a final order in an appeal of that determination
under section 245A.08; subdivision 5; oF 256:045; or a eourt has issued a final decision;

Gi) the individual did not request reconsideration of the disqualification under this
section; OF

Gii) the individual did not request a hearing on the disqualification under section

256.045 Whether a disqualification determination or maltreatment determination or
disposition is deemed conclusive shall be governed | according to section 245C.29.

Sec. 9. Minnesota Statutes 2002, section 245A.041, is amended to read:
245A.041 SYSTEMS AND RECORDS.
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Subdivision 1. ESTABLISHMENT; USE. ¢a) The commissioner may establish
systems and records to fulfill the requirements of section 245A-04: The commissioner
may also use these systems and records to obtain and provide eriminal history data
from the bureau of criminal apprehension and data about substantiated maltreatment
under section 626:556 or 626:557; for other purpeses; provided that:

) the background study is specifically authorized in statute; or

€2) the request is made with the informed consent of the subject of the study as
provided in section 13.05; subdivision 4-

A persen making a request under elause (2) must agree in writing not to disclose
the data to any other person without the consent of the subject of the data-

(b) The commissioner may recover the cost of obtaining and providing back-
ground study data by charging the person requesting the study a fee of no mere than
$12 per study: The fees collected under this paragraph are appropriated to the
commissioner for the purpese of condueting background studies The commissioner’s
establishment and use of systems and records to fulfill the requirements under chapter
245C shall be “governed according to to section 245C.32, subdivisions 1 and 2.

Subd. 2. NATIONAL RECORDS SEARCH. () When specifically required by
statute; the eommissioner shall also obtain criminal history data from the National
Griminal Records Repesitory: To obtain criminal history data from the National
Criminal Records Repository; the commissioner shall require classifiable fingerprints
of the data subject and must submit these fingerprint requests through the bureau of
eriminal apprehension- The commtissioner may recover the cost of obtaining and
providing eriminal history data from the National Criminal Records Repesitory by
charging the person requesting the study a fee of no more than $30 per study: The fees
collected under this subdivision are appropriated to the commissioner for the purpese
of obtaining eriminal history data from the National Criminal Records Repository:

(b} To obtain eriminal history data from the National Criminal Records Reposi-
tory under this chapter; the commissioner may require the background study subjeet to
submit fingerprint images clectronically. The commissioner may net require elestronic
fingerprint images until the electronic recording and transfer system is available for
pen-eriminal-jfustice purposes and the necessary equipment is in use in the law
enforeement agency in the backpround study subject’s lecal community National

records searches shall be governed according to section 245C.32, subdivision 3.

Sec. 10. EFFECTIVE DATE.

Sections 1 to 9 are effective the day following final enactment.

Presented to the governor April 16, 2003
Signed by the governor April 17, 2003, 10:35 a.m.
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