Ch. 375 LAWS of MINNESOTA for 2002 962

CHAPTER 375—S.FE.No. 3099

An act relating to human services; modifying provisions for certain government data;
modifying the Human Services Licensing Act; modifying certain hearing provisions; modifying
provisions for reporting maltreatment of minors and vulnerable adults; modifying continuing care
provisions; modifying moratorium provisions on certification of nursing home beds; modifying
eligibility for transition planning grants; providing for optional registration as housing with
services establishment; modifying case manager continuing education pequirements; modifying
provisions for interstate contracts for mental health services; modifying commissioner’s authority
to administer a supplemental drug rebate program;. designating state agent to carry out
responsibilities under the Ryan White Comprehensive AIDS Resources Emergency Act; allowing
certain nursing homes to elect to participate in the. medical assistance program; modifying
medical assistance provisions; modifying group residential housing provisions; modifying
MinnesotaCare provisions; modifying prior appropriations; providing for the use of certain
grants to develop certain housing options; providing for deaf-blind services; modifying provisions
Jor funding medical education; providing for special education; providing for identification of
certain deceased individuals; modifying provisions for rural hospital capital improvement grants;
modifying provisions for costs associated with patient records; requiring legislative approval of
Clean Indoor Air Act rules; modifying acupuncture provisions; modifying provisions for county
relief of the poor; requiring studies, reports, and recommendations; appropriating money;
amending Minnesota Statutes 2000, sections 13.41, subdivision 1; 13.46, subdivision 3; 62J.692,
subdivision 4, as amended; 1254.76, subdivision 5; 144.05, by adding a subdivision; 144.335,
subdivision 5; 144.417, subdivision 1; 144D.01, subdivision 4; 147B.02, subdivision 9; 245.462,
subdivision 4; 245.4871, subdivision 4; 245.50, subdivisions 1, 2, 5; 245A.02, by adding
subdivisions; 245A.035, subdivision 3; 245A.04, by adding a subdivision; 256.01, by adding a
subdivision; 256.9657, subdivision I, as amended; 256B,0625, subdivisions 26, as amended, 35,
by adding a subdivision; 256B.0915, subdivisions 4, 6, by adding a subdivision; 256B.19,
subdivision 1 as amended; 256B.431, subdivisions 14, 30; 256B.5012, subdivision 2; 256B.69,
subdivision 5a, as amended; 2561.04, subdivision 2a; 256L.12, subdivision 9, as amended;
261.063; 626.557, subdivision 3a; Minnesota Statutes 2001 Supplement, sections 13.46, subdi-
visions 1, 4; 125A.515; 144.148, subdivision 2; 144A.071, subdivision la; 144A.36, subdivision
1; 149A.90, subdivision 1; 245A.03, subdivision 2; 245A.04, subdivisions 3, 3a, 3b; 245A.07,
subdivisions 2a, 3; 245A.144; 245A.16, subdivision 1; 256,01, subdivision 2, as amended;
256.045, subdivisions 3b, 4; 256B.0625, subdivision 13, as amended; 256B.0627, subdivision 10;
256B.0911, subdivisions 4b, 4d; 256B.0913, subdivisions 4, 5, 8, 10, 12, 14; 256B.0915,
subdivisions 3, 5; 256B.0924, subdivision 6; 256B.0951, subdivisions 7, 8; 256B.431, subdivi-
sions 2e, 33; 256B.437, subdivisions 3, 6; 256B.438, subdivision 1; 256B.76; 626.556,
subdivision 10i; 626.557, subdivision 9d; Laws 2002, chapter 220, article 17, section 2,
subdivision 6; proposing coding for new law in Minnesota Statutes, chapters 144D; 245A;
repealing Minnesota Statutes 2000, section 147B.01, subdivisions 8, 15; Minnesota Statutes 2001
Supplement, section 256B.0621, subdivision 1.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:
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ARTICLE 1
LICENSING

Section 1. Minnesota Statutes 2000, section 13.41, subdivision 1, is amended to
read:

Subdivision 1. DEFINITION. As used in this section “licensing agency” means
any board, department or agency of this state which is given the statutory authority to
issue professional or other types of licenses, except the various agencies primarily
administered by the commissioner of human services. Data pertaining to persons or
agencies licensed or registered under authority of the commissioner of human services
shall be administered pursuant to section 13.46; subdivision 4.

Sec. 2. Minnesota Statutes 2001 Supplement, section 13.46, subdivision 1, is
amended to read:

Subdivision 1. DEFINITIONS. As used in this section:

(a) “Individual” means an individual according to section 13.02, subdivision 8,
but does not include a vendor of services.

(b) “Program” includes all programs for which authority is vested in a component
of the welfare system according to statute or federal law, including, but not limited to,
the aid to families with dependent children program formerly codified in sections
256.72 to 256.87, Minnesota Family Investment Program, medical assistance, general
assistance, general assistance medical care, and child support collections.

(c) “Welfare system” includes the department of human services, local social
services agencies, county welfare agencies, private licensing agencies, the public
authority responsible for child support enforcement, human services boards, commu-
nity mental health center boards, state hospitals, state nursing homes, the ombudsman
for mental health and mental retardation, and persons, agencies, institutions, organi-
zations, and other entities under contract to any of the above agencies to the extent
specified in the contract.

(d) “Mental health data” means data on individual clients and patients of
community mental health centers, established under section 245.62, mental health
divisions of counties and other providers under contract to deliver mental health
services, or the ombudsman for mental health and mental retardation.

() “Fugitive felon” means a person who has been convicted of a felony and who
has escaped from confinement or violated the terms of probation or parole for that
offense.

(f) “Private licensing agency” means an agency licensed by the commissioner of
human services under chapter 245A to perform the duties under section 245A.16.

Sec. 3. Minnesota Statutes 2000, section 13.46, subdivision 3, is amended to read:

Subd. 3. INVESTIGATIVE DATA. (a) Data on persons, including data on
vendors of services and data on licensees, that is collected, maintained, used, or
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disseminated by the welfare system in an investigation, authorized by statute and
relating to the enforcement of rules or law, is confidential data on individuals pursuant
to section 13.02, subdivision 3, or protected nonpublic data not on individuals pursuant
to section 13.02, subdivision 13, and shall not be disclosed except:

) (1) pursuant to section 13.05;
(b} (2) pursuant to statute or valid court order;

) (3) to a party named in a civil or criminal proceedmg, administrative or
judicial, for preparation of defense; or

£ (4) to provide notices required or permitted by statute.

The data referred to in this subdivision shall be classified as public data upon its
submission to an administrative law judge or court in an administrative or judicial
proceeding. Inactive welfare investigative data shall be treated as provided in section
13.39, subdivision 3.

(b) Notwithstanding any other provision in law, the commissioner of human
services shall provide all active and inactive investigative data, including the name of
the reporter of alleged maltreatment under section 626.556 or 626.557, to the

ombudsman @ mental health and retardation upon the request gf the ombudsman.

Sec. 4. Minnesota Statutes 2001 Supplement, section 13.46, subdivision 4, is
amended to read:

Subd. 4. LICENSING DATA. (a) As used in this subdivision:

(1) “licensing data” means all data collected, maintained, used, or disseminated by
the welfare system pertaining to persons licensed or registered or who apply for
licensure or registration or who formerly were licensed or registered under the
authority of the commissioner of human services;

(2) “client” means a person who is receiving services from a licensee or from an
applicant for licensure; and

(3) “personal and personal financial data” means social security numbers, identity
of and letters of reference, insurance information, reports from the bureau of criminal
apprehension, health examination reports, and social/home studies.

(0)1¢H)] Except as provided 1n paragraph (c), the following data on current and
former licénsees are public: name, address, telephone number of licensees, date of
receipt of a completed application, dates of licensure, licensed capacity, type of client
preferred, variances granted, type of dwelling, name and relationship of other family
members, previous license history, class of license, and the existence and status of
complaints. When a correction order or fine has been issued, a license is suspended,
immediately suspended, revoked, denied, or made conditional, or a complaint is
resolved, the following data on current and former licensees are public: the substance
and investigative findings of the complaint, licensing violation, or substantiated
maltreatment; the record of informal resolution of a licensing violation; orders of
hearing; findings of fact; conclusions of law; specifications of the final correction order,
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fine, suspension, immediate suspension, revocation, denial, or conditional license
contained in the record of licensing action; and the status of any appeal of these
actions. When an individual licensee is a substantiated perpetrator of maltreatment, and
the substantiated malireatment is a reason for the licensing action, the identity of the
licensee as a petpetrator is public data. For purposes of this clause, a person is a
substantiated perpetrator if the maltreatment determination has been upheld under
section 626.556, subdivision 10i, 626.557, subdivision 9d, or 2_56.045, or an individual
or facility has not timely exercised appeal rights under these sections.

(2) For applicants who withdraw their application prior to licensure or denial of
a license, the following data are public: the name of the applicant, the city and county
in which the applicant was seeking licensure, the dates of the commissioner’s receipt
of the initial application and completed application, the type of license sought, and the
date of withdrawal of the application.

(3) For applicants who are denied a license, the following data ate public: the
name of the applicant, the city and county in which the applicant was seeking
licensure, the dates of the commissioner’s receipt of the initial application and
completed application, the type of license sought, the date of denial of the application,
the nature of the basis for the denial, and the status of any appeal of the denial.

(4) The following data on persons subject to disqualification under section
245A.04 in connection with a license to provide family day care for children, child care
center services, foster care for children in the provider’s home, or foster care or day
care services for adults in the provider’s home, are public: the nature of any
disqualification set aside under section 245A.04, subdivision 3b, and the reasons for
setting aside the disqualification; and the reasons for granting any variance under
section 245A.04, subdivision 9.

(5) When maltreatment is substantiated under section 626.556 or 626.557 and the
victim and the substantiated perpetrator are affiliated with a program licensed under
chapter 2454, the commissioner of human services, local social services agency, or
county welfare agency may inform the license holder where the maltreatment occurred
of the identity of the substantiated perpetrator and the victim.

(c) The following are private data on individuals under section 13.02, subdivision -
12, or nonpublic data under section 13.02, subdivision 9: personal and personal
financial data on family day care program and family foster care program applicants
and licensees and their family members who provide services under the license.

(d) The following are private data on individuals: the identity of persons who have
made reports concerning licensees or applicants that appear in inactive investigative
data, and the records of clients or employees of the licensee or applicant for licensure
whose records are received by the licensing agency for purposes of review or in
antjcipation of a contested matter, The names of reporters under sections 626.556 and
626.557 may be disclosed only as provided in section 626.556, subdivision 11, or
626.557, subdivision 12b.

(e) Data classified as private, confidential, nonpublic, or protected nonpublic
under this subdivision become public data if submitted to a court or administrative law
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judge as part of a disciplinary proceeding in which there is a public hearing concerning
a license which has been suspended, immediately suspended, revoked, or denied.

{f) Data generated in the course of licensing investigations that relate to an alleged
violation of law are investigative data under subdivision 3.

(g) Data that are not public data collected, maintained, used, or disseminated
under this subdivision that relate to or are derived from a report as defined in section
626.556, subdivision 2, or 626.5572, subdivision 18, are subject to the destruction
provisions of sections 626.556, subdivision 11c, and 626.557, subdivision 12b.

(h) Upon request, not public data collected, maintained, used, or disseminated
under this subdivision that relate to or are derived from a report of substantiated
maltreatment as defined in section 626.556 or 626.557 may be exchanged with the
department of health for purposes of completing background studies pursuant to
section 144.057 and with the department of corrections for purposes of completing

background studies pursuant to section 241.021.

(1) Data on individuals collected according to licensing activities under chapter
245A, and data on individuals collected by the commissioner of human services
according to maltreatment investigations under sections 626.556 and 626.557, may be
shared with the department of human rights, the department of health, the department
of corrections, the ombudsman for mental health and retardation, and the individual’s
professional regulatory board when there is reason to believe that laws or standards
under the jurisdiction of those agencies may have been violated.

() In addition to the notice of determinations required under section 626.556,
subdivision 10f, if the commissioner or the local social services agency has determined
that an individual is a substantiated perpetrator of maltreatment of a child based on
sexual abuse, as defined in section 626.556, subdivision 2, and the commissioner or
local social services agency knows that the individual is a person responsible for a
child’s care in another facility, the commissioner or local social services agency shall
notify the head of that facility of this determination. The notification must include an
explanation of the individual’s available appeal rights and the status of any appeal. If
a notice is given under this paragraph, the government entity making the notification
shall provide a copy of the notice to the individual who is the subject of the notice.

Sec. 5. Minnesota Statutes 2000, section 245A.02, is amended by adding a
subdivision to read:

Subd. 2a. ADULT DAY CARE “Adult day cale” feans a program operatmg less

and coordinated set of services including health services, social services, and
nutritional services that are directed at maintaining or improving the participants’
capabilities for self-care. Adult day care e does not include programs wher® adults gather

or congregate primarily for purposes of socialization, education, supervision, caregiver
respite, religious expression, exercise, or nutritious meals.

Sec, 6. Minnesota Statutes 2000, section 245A.02, is amended by adding a
subdivision to read:
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Subd, 2b. ANNUAL OR ANNUALLY. “Annual” or “annually” means priot to or
within the same month of the subsequent calendar year.

Sec. 7. Minnesota Statutes 2001 Supplement, section 245A.03, subdivision 2, is
amended to read:

Subd. 2. EXCLUSION FROM LICENSURE. (a) This chapter does not apply
to:

(1) residential or nonresidential programs that are provided to a person by an
individual who is related unless the residential program is a child foster care placement
made by a local social services agency or a licensed child-placing agency, except as
provided in subdivision 2a;

(2) nonresidential programs that are provided by an unrelated individual to
persons from a single related family;

(3) residential or nonresidential programs that are provided to adults who do not
abuse chemicals or who do not have a chemical dependency, a mental illness, mental
retardation or a related condition, a functional impairment, or a physical handicap;

(4) sheltered workshops or work activity progxams that are certified by the
commissioner of economic security;

(5) programs for children enrolled in kindergarten to the 12th grade and
prekindergarten special education in a school as defined in section 120A.22, subdivi-
sion 4, and programs serving children in combined special education and regular
prekindergarten programs that are operated or assisted by the commissioner of
children, families, and learning;

(6) nonresidential programs primarily for children that provide care or supervi-
sion, without charge for ten or fewer days a year, and for periods of less than three
hours a day while the child’s parent or legal guardian is in the same building as the
nonresidential program or present within another building that is directly contiguous to
the building in which the nonresidential program is located;

(7) nursing homes or hospitals licensed by the commissioner of health except as
specified under section 245A.02; '

(8) board and lodge facilities licensed by the commissioner of health that provide
services for five or more persons whose primary diagnosis is mental illness who have
refused an appropriate residential program offered by a county agency: Fhis exclusion
expires on July 1; 1990

(9) homes providing programs for persons placed there by a licensed agency for
legal adoption, unless the adoption is not completed within two years;

(10) programs licensed by the commissioner of corrections;

(11) recreation programs for children or adults that operate for fewer than 40
calendar days in a calendar year or programs operated by a park and recreation board
of a city of the first class whose primary purpose is to provide social and recreational
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activities to school age children, provided the program is approved by the park and
recreation board,;

(12) programs operated by a school as defined in section 120A.22, subdivision 4,
whose primary purpose is to provide child care to school-age children, provided the
program is approved by the district’s school board;

(13) Head Start nonresidential programs which operate for less than 31 days in
each calendar year;

(14) noncertified boarding care homes unless they provide services for five or
more persons whose primary diagnosis is mental illness or mental retardation;

(15) nonresidentjal programs for nonhandicapped children provided for a cumu-
lative total of less than 30 days in any 12-month period;

(16) residential programs for persons with mental illness, that are located in
hospitals, until the commissioner adopts appropriate rules;

(17) the religious instruction of school-age children; Sabbath or Sunday schools;
or the congregate care of children by a church, congregation, or religious society
during the period used by the church, congregation, or religious society for its regular
worship;

(18) camps licensed by the commissioner of health under Minnesota Rules,
chapter 4630;

(19) mental health outpatient services for adults with mental illness or children
with emotional disturbance;

(20) residential programs serving school-age children whose sole purpose is
cultural or educational exchange, until the commissioner adopts appropriate rules;

(21) unrelated individuals who provide out-of-home respite care services to
persons with mental retardation or related conditions from a single related family for
no more than 90 days in a 12-month period and the respite care services are for the
temporary relief of the person’s family or legal representative;

(22) respite care services provided as a home and community-based service to a
person with mental retardation or a related condition, in the person’s primary
residence;

(23) community support services programs as defined in section 245.462,
subdivision 6, and family community support services as defined in section 245.4871,
subdivision 17;

(24) the placement of a child by a birth parent or legal guardian in a preadoptive
home for purposes of adoption as authorized by section 259.47;

(25) settings registered under chapter 144D which provide home care services
licensed by the commissioner of health to fewer than seven adults; or
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(26) consumer-directed community support service funded under the Medicaid
waiver for persons with mental retardation and related conditions when the individual
who provided the setvice is:

(i) the same individual who is the direct payee of these specific waiver funds or
paid by a fiscal agent, fiscal intermediary, or employer of record; and

(i) not otherwise under the control of a residential or nonresidential program that
is required to be licensed under this chapter when providing the service.

(b) For purposes of paragraph (a), clause (6), a building is directly contiguous to
a building in which a nonresidential program is located if it shares a common wall with
the building in which the nonresidential program is located or is attached to that
building by skyway, tannel, atrium, or common roof,

(c) Nothing in this chapter shall be construed to reqmre licensure for any serv1ces

specifically identified as not being a a condition for the services and funding.

Sec. 8. Minpesota Statutes 2000, section 245A.035, subdivision 3, is amended to
read:

Subd. 3. REQUIREMENTS FOR EMERGENCY LICENSE. Before an
emergency license may be issued, the following requirements must be met:

(1) the county agency must conduct an initial inspection of the premises where the
foster care is to be provided to ensure the health and safety of any child placed in the
home. The county agency shall conduct the inspection using a form developed by the
commissioner;

(2) at the time of the inspection or placement, whichever is earlier, the relative
being considered for an emergency license shall receive an application form for a child
foster care license; and

(3) whenever possible, prior to placing the child in the relative’s home, the
relative being considered for an emergency license shall provide the information
required by section 245A.04, subdivision 3, paragraph (b); and

(4) if the county determines, prior to the issuance of an emergency license, that
anyone requiring a background study may be dlsquahﬁed under section 245A.04, and
the disqualification is one which the commissioner cannot set aside, an emergency
Ticense shall not be issued.

Sec. 9. Minnesota Statutes 2001 Supplement, section 245A.04, subdivision 3, is
amended to read:

Subd. 3. BACKGROUND STUDY OF THE APPLICANT; DEFINITIONS.
(2) Individuals and organizations that are required in statute to initiate background
studies under this section shall comply with the following requirements:

(1) Applicants for licensure, license holders, and other entities as provided in this
section must submit completed background study forms to the commissioner before
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individuals specified in paragraph (c), clauses (1) to (4), (6), and (7), begin positions
allowing direct contact in any licensed program.

(2) Applicants and license holders under the jurisdiction of other state agencies
who are required in other statutory sections to initiate background studies under this
section must submit completed background study forms to the commissioner prior to
the background study subject beginning in a position allowing direct contact in the
licensed program, or where applicable, prior to being employed.

(3) Organizations required to initiate background studies under section 256B.0627
for individuals described in paragraph (c), clause (5), must submit a completed
background study form to the commissioner before those individuals begin a position
allowing direct contact with persons served by the organization. The commissioner
shall recover the cost of these background studies through a fee of no more than $12
per study charged to the organization responsible for submitting the background study
form. The fees collected under this paragraph are appropriated to the commissioner for
the purpose of conducting background studies.

Upon receipt of the background study forms from the entities in clauses (1) to (3),
the commissioner shall complete the background study as specified under this section
and provide notices required in subdivision 3a. Unless otherwise specified, the subject
of a background study may have direct contact with persons served by a program after
the background study form is mailed or submitted to the commissioner pending
notification of the study results under subdivision 3a. A county agency may accept a
background study completed by the commissioner under this section in place of the
background study required under section 245A.16, subdivision 3, in programs with
joint licensure as home and community-based services and adult foster care for people
with developmental disabilities when the license holder does not reside in the foster
care residence and the subject of the study has been continuously affiliated with the
license holder since the date of the commissioner’s study.

(b) The definitions in this paragraph apply only to subdivisions 3 to 3e.

(1) “Background study” means the review of records conducted by the commis-
sioner to determine whether a subject is disqualified from direct contact with persons
served by a program, and where specifically provided in statutes, whether a subject is
disqualified from having access to persons served by a program.

(2) “Continuous, direct supervision” means an individual is within sight or
hearing of the supervising person to the extent that supervising person is capable at all
times of intervening to protect the health and safety of the persons served by the
program.

(3) “Contractor” means any person, regardless of employer, who is providing
program services for hire under the control of the provider.

(4) “Direct contact” means providing face-to-face care, training, supervision,
counseling, consultation, or medication assistance to persons served by the program.

(5) “Reasonable cause” means information or circumstances exist which provide
the commissioner with articulable suspicion that further pertinent information may
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exist concerning a subject. The commissioner has reasonable cause when, but not
limited to, the commissioner has received a report from the subject, the license holder,
or a third party indicating that the subject has a history that would disqualify the person
or that may pose a risk to the health or safety of persons receiving services.

(6) “Subject of a background study” means an individual on whom a background
study is required or completed.

(c) The applicant, license holder, registrant under section 144A.71, subdivision 1,
bureau of criminal apprebension, commissioner of health, and county agencies, after
written notice to the individual who is the subject of the study, shall help with the study
by giving the commissioner criminal conviction data and reports about the maltreat-
ment of adults substantiated under section 626 557 and the maltreatment of minors in
initiated by an applicant or license holder and the apphcant_ofhcense holder receives
information about the possible criminal or -~ maltreatment history of an individual who
1s the subject of “the background study, the apphcant or 11cense holder must

studied shall include:
(1) the applicant;

(2) persons age 13 and over living in the household where the licensed program
will be provided;

(3) current employees or contractors of the applicant who will have direct contact
with persons served by the facility, agency, or program;

(4) volunteers or student volunteers who have direct contact with persons served
by the program to provide program services, if the contact is not direstly supervised by
the individuals under the continuous, direct supervision by an individual listed in
clause (1) or (3); - T

(5) any person required under section 256B.0627 to have a background study
completed under this section;

(6) persons ages 10 to 12 living in the household where the licensed services will
be provided when the commissioner has reasonable cause; and

(7) persons who, without providing direct contact services at a licensed program,
may have unsupervised access to children or vulnerable adults receiving services from
the program licensed to provide family child care for children, foster care for children
in the provider’s own home, or foster care or day care services for adults in the
provider’s own home when the commissioner has reasonable cause.

(d) According to paragraph (), clauses (2) and (6), the commissioner shall review
records from the juvenile courts. For persons under paragraph (c), clauses (1), (3), (4),
(5), and (7), who are ages 13 to 17, the commissioner shall review records from the
juvenile courts when the commissioner has reasonable cause. The juvenile courts shall
help with the study by giving the commissioner existing juvenile court records on
individuals described in paragraph (c), clauses (2), (6), and (7), relating to delinquency
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proceedings held within either the five years immediately preceding the background
study or the five years immediately preceding the individual’s 18th birthday, whichever
time period is longer. The commissioner shall destroy juvenile records obtained
pursuant to this subdivision when the subject of the records reaches age 23.

(e) Beginning August 1, 2001, the commissioner shall conduct all background
studies required under this chapter and initiated by supplemental nursing services
agencies registered under section 144A.71, subdivision 1. Studies for the agencies
must be initiated annually by each agency. The commissioner shall conduct the
background studies according to this chapter. The commissioner shall recover the cost
of the background studies through a fee of no more than $8 per study, charged to the
supplemental nursing services agency. The fees collected under this paragraph are
appropriated to the commissioner for the purpose of conducting background studies.

(f) For purposes of this section, a ﬁnding that a delinquency petition is proven in
juvenile court shall be considered a conviction in state district court.

(g) A study of an individual in paragraph (c), clauses (1) to (7), shall be conducted
at least upon application for initial license for all license types or registration under
section 144A.71, subdivision 1, and at reapplication for a license or registration for
family child care, child foster care, and adult foster care. The commissioner is not
required to conduct a study of an individual at the time of reapplication for a license
or if the individual has been continuously affiliated with a foster care provider licensed
by the commissioner of human services and registered under chapter 144D, other than
a family day care or foster care license, if: (i) a study of the individual was conducted
either at the time of initial licensure or when the individual became affiliated with the
license holder; (ii) the individual has been continuously affiliated with the license
holder since the last study was conducted; and (iii) the procedure described in
paragraph (j) has been implemented and was in effect continuously since the last study
was conducted. For the purposes of this section, a physician licensed under chapter 147
is considered to be continuously affiliated upon the license holder’s receipt from the
commissioner of health or human services of the physician’s background study results.
For individuals who are required to have background studies under paragraph (c) and
who have been continuously affiliated with a foster care provider that is licensed in
more than one county, criminal conviction data may be shared among those counties
in which the foster care programs are licensed. A county agency’s receipt of criminal
conviction data from another county agency shall meet the criminal data background
study requirements of this section.

(h) The commissioner may also conduct studies on individuals specified in
paragraph (c), clauses (3) and (4), when the studies are initiated by:

(i) personnel pool agencies;
(ii) temporary personnel- agencies;
(iif) educational programs that train persons by providing direct contact services

in licensed programs; and
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(iv) professional services agencies that are not licensed and which contract with
licensed programs to provide direct contact services. or individuals who provide direct
contact services.

() Studies on individuals in paragraph (h), items (i) to (iv), must be initiated
annually by these agencies, programs, and individuals. Except as provided in
paragraph (a), clause (3), no applicant, license holder, or individual who is the subject
of the study shall pay any fees required to conduct thie study.

(1) At the option of the licensed facility, rather than initiating another background
study on an individual required to be studied who has indicated to the licensed facility
that a background study by the commissioner was previously completed, the facility
may make a request to the commissioner for documentation of the individual’s
background study status, provided that:

(i) the facility makes this request using a form provided by the commissioner;
(ii) in making the request the facility informs the commissioner that either:

(A) the individual has been continuously affiliated with a licensed facility since
the individual’s previous background study was completed, or since October 1, 1995,
whichever is shorter; or

(B) the individual is affiliated only with a personnel pool agency, a temporary
personnel agency, an educational program that trains persons by providing direct
contact services in licensed programs, or a professional services agency that is not
licensed and which contracts with licensed programs to provide direct contact services
or individuals who provide direct contact services; and

. (iii) the facility provides notices to the individual as required in paragraphs (a) to
(), and that the facility is requesting written notification of the individual’s background
study status from the commissioner.

(2) The commissioner shall respond to each request under paragraph (1) with a
written or electronic notice to the facility and the study subject. If the commissioner
determines that a background study is necessary, the study shall be completed without
further request from a licensed agency or notifications to the study subject.

(3) When a background study is being initiated by a licensed facility or a foster
care provider that is also registered under chapter 144D, a study subject affiliated with
multiple licensed facilities may attach to the background study form a cover letter
indicating the additional facilities’ names, addresses, and background study identifi-
cation numbers, When the commissioner receives such notices, each facility identified
by the background study subject shall be notified of the study results. The background
study notice sent to the subsequent agencies shall satisfy those facilities’ responsibili-
ties for initiating a background study on that individual.

(i) If an individual who is affiliated with a program or facility regulated by the
department of human services or department of health or who is affiliated with any type
of home care agency or provider of personal care assistance services, is convicted of
a crime constituting a disqualification under subdivision 3d, the probation officer or
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corrections agent shall notify the commissioner of the conviction. For the purpose of
this paragraph, “conviction” has the meaning given it in section 609.02, subdivision 5.
The commissioner, in consultation with the commissioner of corrections, shall develop
forms and information necessary to implement this paragraph and shall provide the
forms and information to the commissioner of corrections for distribution to local
probation officers and corrections agents. The commissioner shall inform individuals
subject to a background study that criminal convictions for disqualifying crimes will
be reported to the commissioner by the corrections system. A probation officer,
corrections agent, or corrections agency is not civilly or criminally liable for disclosing
or failing to disclose the information required by this paragraph. Upon receipt of
disqualifying information, the commissioner shall provide the notifications required in
subdivision 3a, as appropriate to agencies on record as having initiated a background
study or making a request for documentation of the background study status of the
individual. This paragraph does not apply to family day care and child foster care
programs.

(k) The individual who is the subject of the study must provide the applicant or
license holder with sufficient information to- ensure an accurate study including the
individual’s first, middle, and last name and all other names by which the individual
has been known; home address, city, county, and state of residence for the past five
years; zip code; sex; date of birth; and driver’s license number or state identification
number. The applicant or license holder shall provide this information about an
individual in paragraph (c), clauses (1) to (7), on forms prescribed by the commis-
sioner. By January 1, 2000, for background studies conducted by the department of
buman services, the commissioner shall implement a system for the electronic
transmission of: (1) background study information to the commissioner; and (2)
background study results to the license holder. The commissioner may request
additional information of the individual, which shall be optional for the individual to
provide, such as the individual’s social security number or race.

(1) For programs directly licensed by the commissioner; a study must include
information related to names of substantiated perpetrators of maltreatment of vulner-
able adults that has been received by the commissioner as required under section
626.557, subdivision 9c, paragraph (i), and the commissioner’s records relating to the
maltreatment of minors in licensed programs, information from juvenile courts as
required in paragraph (c) for persons listed in paragraph (c), clauses (2), (6), and (7),
and information from the bureau of criminal apprehension. For child foster care, adult
foster care, and family day care homes, the study must include infermation from the
county agency’s record of substantiated maltreatment of adults, and the maltreatment
of minors, information from juvenile courts as required in paragraph (c) for persons
listed in paragraph (c), clauses (2), (6), and (7), and information from the bureau of
criminal apprehension. The commissioner may also review arrest and investigative
information from the bureau of criminal apprehension, the commissioner of health, a
county attorney, county sheriff, county agency, local chief of police, other states, the
courts, or the Federal Bureau of Investigation if the commissioner has reasonable cause
to believe the information is pertinent to the disqualification of an individual listed in
paragraph (c), clauses (1) to (7). The commissioner is not required to conduct more
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than one review of a subject’s records from the Federal Bureau of Investigation if a
review of the subject’s criminal history with the Federal Bureau of Investigation has
already been completed by the commissioner and there has been no break in the
subject’s affiliation with the license holder who initiated the background study.

(m) When the commissioner has reasonable cause to believe that further pertinent
information may exist on the subject, the subject shall provide a set of classifiable
fingerprints obtained from an authorized law enforcement agency. For purposes of
requiting fingerprints, the commissioner shall be considered to have reasonable cause
under, but not limited to, the following circumstances:

(1) information from the bureau of criminal apprehension indicates that the
subject is a multistate offender; .

(2) information from the bureau of criminal apprehension indicates that multistate
offender status is undetermined; or

(3) the commissioner has received a report from the subject or a third party
indicating that the subject has a criminal history in a jurisdiction other than Minnesota.

(n) The failure or refusal of an applicant, license holder, or registrant under section
144A.71, subdivision 1, to cooperate with the commissioner is reasonable cause to
disqualify a subject, deny a license application or immediately suspend, suspend, or
revoke a license or registration. Failure or refusal of an individual to cooperate with the
study is just cause for denying or terminating employment of the individual if the
individual’s failure or refusal to cooperate could cause the applicant’s application to be
denied or the license holder’s license to be immediately suspended, suspended, or
revoked.

(0) The commissioner shall not consider an application to be complete until all of
the information required to be provided under this subdivision has been received.

(p) No person in paragraph (c), clauses (1) to (7), who is disqualified as a result
of this section may be retained by the agency in a position involving direct contact with
persons served by the program er in & pesition allewing and no person in paragraph (c),
clauses (2), (6), and (7), or as provided elsewhere in statute who is disqualified as a
result of this section ma?b? allowed access to persons served by the program as
provided for in statutes, unless the commissioner has provided written notice to the

agency stating that:

(1) the individual may remain in direct contact during the period in which the
individual may request reconsideration as provided in subdivision 3a, paragraph (b),
clause (2) or (3);

(2) the individual’s disqualification has been set aside for that agency as provided
in subdivision 3b, paragraph (b); or

(3) the license holder has been granted a variance for the disqualified individual
under subdivision 3e.

(q) Termination of affiliation with persons in paragraph (c), clauses (1) to (7),
made in good faith reliance on a notice of disqualification provided by the commis-
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sioner shall not subject the applicant or license holder to civil liability.

(r) The commissioner may establish records to fulfill the requirements of this
section.

(s) The commissioner may not disqualify an individual subject to a study under
this section because that person has, or has had, a mental illness as defined in section
245.462, subdivision 20. v

(t) An individual subject to disqualiﬁcation under this subdivision has the
applicable rights in subdivision 3a, 3b, or 3c.

(u) For the purposes of background studies completed by tribal organizations
performing licensing activities otherwise required of the commissioner under this
chapter, after obtaining consent from the background study subject, tribal licensing
agencies shall have access to criminal history data in the same manner as county
licensing agencies and private licensing agencies under this chapter.

(v) County agencies shall have access to the criminal history data in the same
manner as county licensing agencies under this chapter for purposes of background
studies completed by county agencies on legal nonlicensed child care re providers to

determine eligibility f for child care funds under chapter 119B. T

Sec. 10. Minnesota Statutes 2001 Supplement, section 245A.04, subdivision 3a,
is amended to read:

Subd. 3a. NOTIFICATION TO SUBJECT AND LICENSE HOLDER OF
STUDY RESULTS; DETERMINATION OF RISK OF HARM. (a) Within 15
working days, the commissioner shall notify the applicant, license holder, or registrant
under section 144A.71, subdivision 1, and the individual who is the subject of the
study, in writing or by electronic transmission, of the results of the study or that more
time is needed to complete the study. When the study is completed, a notice that the
study was undertaken and completed shall be maintained in the personnel files of the
program. For studies on individuals pertaining to a license to. provide family day care
or group family day care, foster care for children in the provider’s own home, or foster
care or day care services for adults in the provider’s own home, the commissioner is
not required to provide a separate notice of the background study results to the
individual who is the subject of the study unless the study results in a disqualification
of the individual.

The commissioner shall notify the individual studied if the information in the
study indicates the individual is disqualified from direct contact with persons served by
the program. The commissioner shall disclose the information causing disqualification
and instructions on how to request a reconsideration of the disqualification to the
individual studied. An applicant or license holder who is not the subject of the study
shall be informed that the commissioner has found information that disqualifies the
subject from direct contact with persons served by the program. However, only the
individual studied must be informed of the information contained in the subject’s
background study unless the basis for the disqualification is failure to cooperate,
substantiated maltreatment under section 626.556 or 626.557, the Data Practices Act
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provides for release of the information, or the individual studied authorizes the release
of the information. When a disqualification is based on the subject’s failure to
cooperate with the background study or substantiated maltreatment under section
626.556 or 626.557, the agency that initiated the study shall be informed by the
commissioner of the reason for the disqualification.

v (b) Except as provided in subdivision 3d, paragraph (b), if the commissioner
determines that the individual studied has a disqualifying characteristic, the commis-
sioner shall review the information immediately available and make a determination as
to the subject’s immediate risk of harm to persons served by the program where the
individual studied will have direct contact. The commissioner shall consider all
relevant information available, including the following factors in determining the
immediate risk of harm: the recency of the disqualifying characteristic; the recency of
discharge from probation for the crimes; the number of disqualifying characteristics;
the intrusiveness ot violence of the disqualifying characteristic; the vulnerability of the
victim involved in the disqualifying characteristic; and the similarity of the victim to
the persons served by the program where the individual studied will have direct
contact. The commissioner may determine that the evaluation of the information
immediately available gives the commissioner reason to believe one of the following:

(1) The individual poses an imminent risk of harm to persons served by the
program where the individual studied will have direct contact. If the commissioner
determines that an individual studied poses an imminent risk of harm to persons served
by the program where the indjvidual studied will have direct contact, the individual and
the license holder must be sent a notice of disqualification. The commissioner shall
order the license holder to immediately remove the individual studied from direct
contact. The notice to the individual studied must include an explanation of the basis
of this determination.

(2) The individual poses a risk of harm requiring continuous, direct supervision
while providing direct contact services during the period in which the subject may
request a reconsideration, If the commissioner determines that an individual studied
poses a risk of harm that requires continuous, direct supervision, the individual and the
license holder must be sent a notice of disqualification. The commissioner shall order
the Jicense holder to immediately remove the individual studied from direct contact
services or assure that the individual studied is within sight er heasing under the
continuous, direct supervision of another staff person when providing direct contact
services during the period in which the individual may request a reconsideration of the
disqualification, If the individual studied does not submit a timely request for
reconsideration, or the individual submits a timely request for reconsideration, but the
disqualification is not set aside for that license holder, the license holder will be notified
of the disqualification and ordered to immediately remove the individual from any
position allowing direct contact with persons receiving services from the license
holder.

(3) The individual does not pose an imminent risk of harm or a risk of harm
requiring continuous, direct supervision while providing direct contact services during
the petiod in which the subject may request a reconsideration. If the commissioner
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determines that an individual studied does not pose a risk of harm that requires
continuous, direct supervision, only the individual must be sent a notice of disquali-
fication. The license holder must be sent a notice that more time is needed to complete
the individual’s background study. If the individual studied submits a timely request for
reconsideration, and if the disqualification is set aside for that license holder, the
license holder will receive the same notification received by license holders in cases
where the individual studied has no disqualifying characteristic. If the individual
studied does not submit a timely request for reconsideration, or the individual submits
a timely request for reconsideration, but the disqualification is not set aside for that
license holder, the license holder will be notified of the disqualification and ordered to
immediately remove the individual from any position allowing direct contact with
persons receiving services from the license holder.

(c) County licensing agencies performing duties under this subdivision may
develop an alternative system for determining the subject’s immediate risk of harm to
persons served by the program, providing the notices under paragraph (b), and
documenting the action taken by the county licensing agency. Each county licensing
agency’s implementation of the alternative system is subject to approval by the
commissioner. Notwithstanding this alternative system, county licensing agencies shall
complete the requirements of paragraph (a).

Sec. 11. Minnesota Statutes 2001 Supplement, section 245A.04, subdivision 3b,
is amended to read:

Subd. 3b. RECONSIDERATION OF DISQUALIFICATION. (a) The indi-
vidual who is the subject of the disqualification may request a reconsideration of the
disqualification.

The individual must submit the request for reconsideration to the commissioner in
writing. A request for reconsideration for an individual who has been sent a notice of
disqualification under subdivision 3a, paragraph (b), clause (1) or (2), must be
submitted within 30 calendar days of the disqualified individual’s receipt of the notice
of disqualification. Upon showing that the information in clause (1) or (2) cannot be
obtained within 30 days, the disqualified individual may request additional time, not to
exceed 30 days, to obtain that information. A request for reconsideration for an
individual who has been sent a notice of disqualification under subdivision 3a,
paragraph (b), clause (3), must be submitted within 15 calendar days of the disqualified
individual’s receipt of the notice of disqualification. An individual who was determined
to have maltreated a child under section 626.556 or a vulnerable adult under section
626.557, and who was disqualified under this section on the basis of serious or
recutring maltreatment, may request reconsideration of both the maltreatment and the
disqualification determinations. The request for reconsideration of the maltreatment
determination and the disqualification must be submitted within 30 calendar days of
the individual’s receipt of the notice of disqualification. Removal of a disqualified
individual from direct contact shall be ordered if the individual does not request
reconsideration within the prescribed time, and for an individual who submits a timely
request for reconsideration, if the disqualification is not set aside. The individual must
present information showing that:
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(1) the information the commissioner relied upon in determining that the
underlying conduct giving rise to the disqualification occurred, and for maltreatment,
that the malireatment was serious or recurring, is incorrect er inaccurate. If the basis
of a reconsideration request i5 that a maltreatment determination or dispesition under
section 626,556 or 626:557 is ineerrect; and the commissioner has issued a final order
in an appeal of that determination or dispesition under section 256:045 er 245A08;
subdivision 5; the commissioner’s order is conclusive on the issae of maltreatment; If
the individual did not request reconsideration of the maltreatment determination; the
poaltreatment determination is deemed conclusive; or

(2) the subject of the study does not pose a risk of harm to any person served by
the applicant, license holder, or registrant under section 144A.71, subdivision 1.

(b) The commissioner shall rescind the disqualification if the commissioner finds
that the information relied on to disqualify the subject is incorrect. The commissioner
may set aside the disqualification under this section if the commissjoner finds that the
individual does not pose a risk of harm to any person served by the applicant, license
holder, or registrant under section 144A.71, subdivision 1. In determining that an
individual does not pose a risk of harm, the commissioner shall consider the nature,
severity, and consequences of the event or events that lead to disqualification, whether
there is more than one disqualifying event, the age and vulnerability of the victim at
the time of the event, the harm suffered by the victim, the similarity between the victim
and persons served by the program, the time elapsed without a repeat of the same or
similar event, documentation of successful completion by the individual studied of
training or rehabilitation pertinent to the event, and any other information relevant to
reconsideration. In reviewing a disqualification under this section, the commissioner
shall give preeminent weight to the safety of each person to be served by the license
holder, applicant, or registrant under section 144A.71, subdivision 1, over the interests
of the license holder, applicant, or registrant under section 144A.71, subdivision 1.

(c) Unless the information the commissioner relied on in disqualifying an
individual is incorrect, the commissioner may not set aside the disqualification of an
individual in connection with a license to provide family day care for children, foster
care for children in the provider’s own home, or foster care or day care services for
adults in the provider’s own home if:

(1) less than ten years have passed since the discharge of the sentence imposed for
the offense; and the individual has been convicted of a violation of any offense listed
in sections 609.20 (manslaughter in the first degree), 609.205 (manslaughter in the
second degree), criminal vehicular homicide under 609.21 (criminal vehicular homi-
cide and injury), 609.215 (aiding suvicide or aiding attempted suicide), felony violations
under 609.221 to 609.2231 (assault in the first, second, third, or fourth degree),
609.713 (terroristic threats), 609.235 (use of drugs to injure or to facilitate crime),
609.24 (simple robbery), 609.245 (aggravated robbery), 609.25 (kidnapping), 609.255
(false imprisonment), 609.561 or 609.562 (arson in the first or second degree), 609.71
(riot), burglary in the first or second degree under 609.582 (burglary), 609.66
(dangerous weapon), 609,665 (spring guns), 609.67 (machine guns and short-barreled
shotguns), 609.749 (harassment; stalking), 152.021 or 152.022 (controlled substance
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crime in the first or second degree), 152.023, subdivision 1, clause (3) or (4), or
subdivision 2, clause (4) (controlled substance crime in the third degree), 152.024,
subdivision 1, clause (2), (3), or (4) (controlled substance crime in the fourth degree),
609.224, subdivision 2, paragraph (c) (fifth-degree assault by a caregiver against a
vulnerable adult), 609.228 (great bodily harm caused by distribution of drugs), 609.23
(mistreatment of persons confined), 609.231 (mistreatment of residents or patients),
609.2325 (criminal abuse of a vulnerable adult), 609.233 (criminal neglect of a
vulnerable adult), 609.2335 (financial exploitation of a vulnerable adult), 609.234
(failure to report), 609.265 (abduction), 609.2664 to 609.2665 (manslaughter of an
unborn child in the first or second degree), 609.267 to 609.2672 (assault of an unborn
child in the first, second, or third degree), 609.268 (injury or death of an unborn child
in the commission of a crime), 617.293 (disseminating or displaying harmful material
to minors), a felony level conviction involving alcohol or drug use, a gross
misdemeanor offense under 609.324, subdivision 1 (other prohibited acts), a gross
misdemeanor offense under 609.378 (neglect or endangerment of a child), a gross
misdemeanor offense under 609.377 (malicious punishment of a child), 609.72,
subdivision 3 (disorderly conduct against a vulnerable adult); or an attempt or
conspiracy to commit-any of these offenses, as each of these offenses is defined in
Minnesota ‘Statutes; or an offense in any other state, the elements of which are
substantially similar to the elements of any of the foregoing offenses;

(2) regardless of how much time has passed since the involuntary termination of
parental rights under section 260C.301 or the discharge of the sentence imposed for the
offense, the individual was convicted of a viclation of any offense listed in sections
609.185 to 609.195 (murder in the first, second, or third degree), 609.2661 to 609.2663
(murder of an unborn child in the first, second, or third degree), a felony offense under
609.377 (malicious punishment of a child), a felony offense under 609.324, subdivi-
sion 1 (other prohibited acts), a felony offense under 609.378 (neglect or endangerment
of a child), 609.322 (solicitation, inducement, and promotion of prostitution), 609.342
to 609.345 (criminal sexual conduct in the first, second, third, or fourth degree),
609.352 (solicitation of children to engage in sexual conduct), 617.246 (use of minors
in a sexual performance), 617.247 (possession of pictorial representations of a minor),
609,365 (incest), a felony offense under sections 609.2242 and 609.2243 (domestic
assault), a felony offense of spousal abuse, a felony offense of child abuse or neglect,
a felony offense of a crime against children, or an attempt or conspiracy to commit any
of these offenses as defined in Minnesota Statutes, or an offense in any other state, the
elements. of which are substantially similar to any of the foregoing offenses;

(3) within the seven years preceding the study, the individual committed an act
that constitutes malireatment of a child under section 626.556, subdivision 10e, and
that resulted in substantial bodily harm as defined in section 609.02, subdivision 7a, or
substantial mental or emotional harm as supported by competent psychological or
psychiatric evidence; or

(4) within the seven years preceding the study, the individual was determined
under section 626.557 to be the perpetrator of a substantiated incident of maltreatment
of a vulnerable adult that resulted in substantial bodily harm as defined in section
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609.02, subdivision 7a, or substantial mental or emotional harm as supported by
competent psychological or psychiatric evidence.

In the case of any ground for disqualification under clauses (1) to (4), if the act
was committed by an individual other than the applicant, license holder, or registrant
under section 144A.71, subdivision 1, residing in the applicant’s or license holder’s
home, or the home of a registrant under section 144A.71, subdivision 1, the applicant,
license holder, or registrant under section 144A.71, subdivision 1, may seek reconsid-
eration when the individual who committed the act no longer resides in the home.

The disqualification periods provided under clauses (1), (3), and (4) are the
minimum applicable disqualification periods. The commissioner may determine that an
individual should continue to be disqualified from licensure or registration under
section 144A.71, subdivision 1, because the license holder, applicant, or registrant
under section 144A.71, subdivision 1, poses a risk of harm to a person served by that
individual after the minimum disqualification period has passed.

(d) The commissioner shall respond in writing or by electronic transmission to all
reconsideration requests for which the basis for the request is that the information
relied upon by the commissioner to disqualify is incorrect or inaccurate within 30
working days of receipt of a request and all relevant information. If the basis for the
request is that the individual does not pose a risk of harm, the commissioner shall
respond to the request within 15 working days after receiving the request for
reconsideration and all relevant information. If the request is based on both the
correctness or accuracy of the information relied on to disqualify the individual and the
risk of harm, the commissioner shall respond to the request within 45 working days
after receiving the request for reconsideration and all relevant information. If the
disqualification is set aside, the commissioner shall notify the applicant or license
holder in writing or by electronic transmission of the decision.

(e) Except as provided in subdivision 3c, if a disqualification for which
reconsideration was requested is not set aside or is not rescinded, an individual who
was disqualiﬁem the basis of a preponderance of evidence that the individual
committed an act or acts that meet the definition of any of the crimes lists listed in
subdivision 3d, paragraph (a), clauses (1) to (4); or for failure to make required reports
under section 626,556, subdivision 3, or 626.557, subdivision 3, pursuant to subdivi-
sion 3d, paragraph (a), clause (4), may request a fair hearing under section 256.045.
Except as provided under subdivision 3c, the cemmissioner’s final erder for an
individual under this paragraph is cemclusive en the issue of maltreatment and
disqualification; including for purpeses of subsequent studies conducted under
subdivision 3; and fair hearing is the only administrative appeal of the final agency
determination, specifically, including a challenge to the accuracy and completeness of
data under section 13.04,

(f) Except as provided under subdivision 3c, if an individual was disqualified on
the basis of a determination of maliteatment under section 626.556 or 626.557, which
was serious or recurring, and the individual has requested reconsideration of the
maltreatment determination under section 626.556, subdivision 10i, or 626.557,
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subdivision 9d, and also requested reconsideration of the disqualification under this
subdivision, reconsideration of the maltreatment determination and reconsideration of
the disqualification shall be consolidated into a single reconsideration. For maltreat-
ment and disqualification determinations made by county agencies, the consolidated
reconsideration shall be conducted by the county agency. If the county agency has
disqualified an individual on multiple bases, one of which is ﬁounty maltreatment
determination for which the individual has a right to request reconsideration, the
county shall conduct the reconsideration _cfal—l mua_hﬁcanons Except as provided
under subdivision 3c, if an individual who was disqualified on the basis of serious or
recurting maltreatment requests a fair hearing on the maltreatment determination under
section 626.556, subdivision 10i, or 626.557, subdivision 94, and requests a fair
hearing on the disqualification, which has not been set aside or rescinded under this
subdivision, the scope of the fair hearing under section 256.045 shall include the
maltreatment determination and the disqualification. Except as provided under
subdivision 3c, the comnissioner’s final order for an individual under this paragraph
is conclusive on the issue of maltreatment and disqualification; including for purpeses
of subsequent studies conducted under subdivision 3; and a fair hearing is the only
administrative appeal of the final agency determination, specifically, including a
challenge to the accuracy and completeness of data under section 13.04.

Sec. 12. Minnesota Statutes 2000, section 245A.04, is amended by adding a
subdivision to read:

Subd. 3f. CONCLUSIVE DETERMINATIONS OR DISPOSITIONS. Unless
otherwise specified in statute, the following determinations or dispositions are deemed
conclusive:

(1) a maltreatment determination or disposition under section 626.556 or 626:557,

(i) the commissioner has issued a final order in an appeal of that determination or

disposition under section 245A.08, subdivision 5 ot r 256.045;

(ii) the individual did not request reconsideration of the maltreatment determina-
tion or or disposition under section 626.556 or 626.557; or

(iii) the individual did not request a hearing of the maltreatment determination or
disposition under section 256.045; and

(2) a determination that the information relied upon to disqualify an individual

under subdivision 3d, was correct based on serious or recurring maltreatment; or

@)a preponderance of evidence shows that the 1nd1v1dual commltted an act or

626.556, subd1v1310n 3, or 626.557, subdivision 3,if:

(i) the commissioner has issued a final order in an appeal of that determinatien
under section 245A.08, subdivision 5, or 256.045, or a court has issued a final decision;
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(ii) the individual did not request reconsideration of the disqualification under this
section; or

e ———

256,045, 045.

Sec. 13. Minnesota Statutes 2001 Supplement, section 245A.07, subdivision 2a,
is amended to read:

Subd. 2a, IMMEDIATE SUSPENSION EXPEDITED HEARING. (a) Within
five working days of receipt of the license holder’s timely appeal, the commissioner
shall request assignment of an administrative law judge. The request must include a
proposed date, time, and place of a hearing. A hearing must be conducted by an
administrative law judge within 30 calendar days of the request for assignment, unless
an extension is requested by either party and granted by the administrative law judge
for good cause. The commissioner shall issue a notice of hearing by certified mail at
least ten working days before the hearing, The scope of the hearing shall be limited
solely to the issue of whether the temporary immediate suspension should remain in
effect pending the commissioner’s final order under section 245A.08, regarding a
licensing sanction issued under subdivision 3 following the immediate suspension. The
burden of proof in expedited hearings under this subdivision shall be limited to the
commissioner’s demonstration that reasonable cause exists to believe that the license
holder’s actions or failure to comply with applicable law or rule poses an imminent risk
of harm to the health, safety, or rights of persons served by the program.

(b) The administrative law judge shall issue findings of fact, conclusions, and a
recommendation within ten working days from the date of hearing. The commission-
er’s final order shall be issued within ten working days from receipt of the
recommendation of the administrative law judge. Within 90 calendar days after a final
order affirming an immediate suspension, the commissioner shall make a determination
regarding whether a final licensing sanction shall be issued under subdivision 3. The
license holder shall continue to be prohibited from operation of the program during this
90-day period.

(c) When the final order under paragraph (b) affirms an immediate suspension, and
a final licensing sanction is issued under subdivision 3, and the license holder appeals
that sanction, the license holder continues to be pr—olﬁ‘—b—ntéd— from operation of the
program pending a final commissionet’s order under section 245A.08, subdivision 3, 5,

regarding the final licensing sanction.

Sec. 14. Minnesota Statutes 2001 Supplement, section 245A.07, subdivision 3, is
amended to read:

Subd. 3. LICENSE SUSPENSION, REVOCATION, OR FINE. The commis-
sioner may suspend or revoke a license, or impose a fine if a license holder fails to
comply fully with applicable laws or rules, or knowingly withholds relevant informa-
tion from or gives false or misleading information to the commissioner in connection
with an application for a license, in connection with the background study status of an

individual, or during an investigation. A license hoider who has had a license
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suspended, revoked, or has been ordered to pay a fine must be given notice of the
action by certified mail. The notice must be mailed to the address shown on the
application or the last known address of the license holder. The notice must state the
reasons the license was suspended, revoked, or a fine was ordered.

(a) If the license was suspended or revoked, the notice must inform the license
holder of the right to a contested case hearing under chapter 14 and Minnesota Rules,
parts 1400.8510 to 1400.8612 and successor rules. The license holder may appeal an
order suspending or revoking a license. The appeal of an order suspending or revoking
a license must be made in writing by certified mail and must be received by the
commissioner within ten calendar days after the license holder receives notice that the
license has been suspended or revoked. Except as provided in subdivision 2a,
paragraph (c), a timely appeal of an order suspending or revoking a license shall stay
the suspension or revocation until the commissioner issues a final order.

(b)(1) If the license holder was ordered to pay a fine, the notice must inform the
license holder of the responsibility for payment of fines and the right to a contested
case hearing under chapter 14 and Minnesota Rules, parts 1400.8510 to 1400.8612 and
successor rules. The appeal of an order to pay a fine must be made in writing by
certified mail and must be received by the commissioner within ten calendar days after
the license holder receives notice that the fine has been ordered.

(2) The license holder shall pay the fines assessed on or before the payment date
specified. If the license holder fails to fully comply with the order, the commissioner
may issue a second fine or suspend the license until the license holder complies. If the
license holder receives state funds, the state, county, or municipal agencies or
departments responsible for administering the funds shall withhold payments and
recover any payments made while the license is suspended for failure to pay a fine. A
timely appeal shall stay payment of the fine until the commissioner issues a final order,

(3) Alicense holder shall promptly notify the commissioner of human services, in
writing, when a violation specified in the order to forfeit a fine is corrected. If upon
reinspection the commissioner determines that a violation has not been corrected as
indicated by the order to forfeit a fine, the commissioner may issue a second fine. The
commissioner shall notify the license holder by certified mail that a second fine has
been assessed. The license holder may appeal the second fine as provided under this
subdivision.

(4) Fines shall be assessed as follows: the license holder shall forfeit $1,000 for
each determination of maltreatment of a child under section 626.556 or the maltreat-
ment of a vulnerable adult under section 626.557; the license holder shall forfeit $200
for each occutrence of a violation of law or rule governing matters of health, safety, or
supervision, including but not limited to the provision of adequate staff-to-child or
adult ratios, and failure to submit a background study; and the license holder shall
forfeit $100 for each occurrence of a violation of law or rule other than those subject
to a $1,000 or $200 fine above. For purposes of this section, “occurrence” means each
violation identified in the commissioner’s fine order.

(5) When a fine has been assessed, the license holder may not avoid payment by
closing, selling, or otherwise transferring the licensed program to a third party. In such
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an event, the license holder will be personally liable for payment. In the case of a
corporation, each controlling individual is personally and jointly liable for payment. |

Sec. 15. [245A.085] CONSOLIDATION OF HEARINGS; RECONSIDERA-
TION.

Hearings authorized under this chapter and sections 256.045, 626.556, and
626.557, shall be consolidated if feasible and in accordance with othet applicable
statutes and rules, Reconsideration under sections 245A.04, subdivision 3c; 626.556,
subdivisﬁ_l_(_)g a_ng 626.557, subdivision 9d, §h_all also be consolidated ﬁf feasible.

Sec. 16. Minnesota Statutes 2001 Supplement, section 245A.144, is amended to
read:

245A.144 REDUCTION OF RISK OF SUDDEN INFANT DEATH SYN-
DROME IN CHILD CARE PROGRAMS.

License holders must ensure that before staff persons, caregivers, and helpers
assist in the care of infants, they receive training on reducing the risk of sudden infant
death syndrome. The training on reducing the risk of sudden infant death syndrome
may be provided as orientation training under Minnesota Rules, part 9503.0035,
subpart 1, as initial training under Minnesota Rules, part 9502.0385, subpart 2, as
in-service training under Minnesota Rules, part 9503.0035, subpart 4, or as ongoing
training under Minnesota Rules, part 9502.0385, subpart 3. Training required under
this section must be at least one hour in length and must be completed at least once
every five years. At a minimum, the training must address the risk factors related to
sudden infant death syndrome, means of reducing the nsk of sudden infant death
syndrome in child care, and license holder communication with parents regarding
reducing the risk of sudden infant death syndrome. Training for family and group
family child care providers must be approved by the county Ticensing agency according
to Minnesota a Rules, part 9502. 0385,

Sec. 17. [245A.151] FIRE MARSHAL INSPECTION.

When licensure under this chapter requires an inspection by a fire marshal to

determine compliance with the Minnesota Uniform Fire Code under section 209F.011,
a local fire code mspector r approved by the state fire marshal may conduct the

code mspector r does not perform the inspection, the state fire marshal must conduct the

1nspect10n A local fire code 1nspector or the state fite marshal may recover the cost of

section are ¢ appropriated t_o the commissioner of public safety for the purpose g_f
conducting the inspections.

Sec. 18. Minnesota Statutes 2001 Supplement, section 245A.16, subdivision 1, is
amended to read:

Subdivision 1. DELEGATION OF AUTHORITY TO AGENCIES. (a) County
agencies and private agencies that have been designated or licensed by the commis-
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sioner to perform licensing functions and activities under section 245A.04, to
recommend denial of applicants under section 245A.03, to issue correction orders, to
issue variances, and recommend a conditional license under section 245A.06, or to
recommend suspending or revoking a license or issuing a fine under section 245A.07,

shall comply with rules and directives of the commissioner governing those functions
and with this section. The following variances are excluded from the delegation of
variance authority and may be issued only by the commissioner;

(1) dual licensure of family child care and child foster care, dual licensure of chﬂd
and adult foster care, and adult foster care and family child care;

(2) adult foster care maximum capacity;
(3) adult foster care minimum age requirement;
(4) child foster care maximum age requirement;

(5) variances regarding disqualified individuals except that county agencies may
issue variances under section 245A.04, subdivision 3e, regardmg disqualified ndi-
viduals when the county is responsible for conducting a consolidated reconsideration
according to section 245A.,04, subdivision 3b, paragraph (), of a county maltreatment
determmatlon and a disqualification based on on serious or recurring maltreatment; and

(6) the required presence of a caregiver in the adult foster care residence during
normal sleeping hours.

(b) County agencies miust report information about disqualification reconsidera-
tions under section 245A.04, subdivision 3b, paragraph (f), and variances granted
under paragraph (a), clause (5), to the commissioner at least monthly in a format
prescribed by the commissioner. -

(c) For family day -care programs, the commissioner may authorize licensing
reviews every two years after a licensee has had at least one annual review.

Sec. 19. Minnesota Statutes 2001 Supplement, section 256.045, subdivision 3b, is
amended to read:

Subd. 3b. STANDARD OF EVIDENCE FOR MALTREATMENT AND
DISQUALIFICATION HEARINGS. (a) The state human services referee shall
determine that maltreatment has occurred if a preponderance of evidence exists to
support the final disposition under sections 626.556 and 626.557. For purposes of
hearings regarding disqualification, the state human services referee shall affirm the
proposed disqualification in an appeal under subdivision 3, paragraph (2), clause (9),
if a preponderance of the evidence shows the individual has:

(1) committed maltreatment under section 626.556 or 626.557, which is serious
or recurring; .

(2) committed an act or acts meeting the definition of any of the crimes listed in
section 245A.04, subdivision 3d, paragraph (a), clauses (1) to (4); or

(3) failed to make required reports under section 626.556 or 626.557, for incidents
in which:
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4} the final disposition under section 626.556 or 626.557 was substantiated
maltreatment; and .

Gi) the malireatment was recurting or serious; or substantiated serious or
recussing maltreatment of a miner under section 626556 or of a vulnerable adult under
seetion 626:557 for which there is a preponderance of evidenece that the maltreatment
oceutred; and that the subject was responsible for the maltreatment that was serious or
recurting.

(b) ¥ the disqualification is affirmed, the state human services referee shall
determine whether the individual poses a risk of harm in .accordance with the
requirements of section 245A.04, subdivision 3b.

(¢) The state human services referee shall recommend an order to the commis-
sioner of health, children, families, and learning, or human services, as applicable, who
shall issue a final order. The commissioner shall affirm, reverse, or modify the final
disposition. Any order of the commissioner issued in accordance with this subdivision
is conclusive upon the parties unless appeal is taken in the manner provided in
subdivision 7. Except as provided under section 245A-04; subdivisions 3b; parageaphs
{e) and (£); and 3¢; In any licensing appeal under chapter 245A and sections 144.50 to
144,58 and 144A.02 to 144A.46, the commissioner’s determination as to maltreatment
is conclusive, as provided under section 245A.04, subdivision 3f.

Sec. 20. Minnesota Statutes 2001 Supplement, section 256.045, subdivision 4, is
amended to read: :

Subd. 4, CONDUCT OF HEARINGS. (a) All hearings held pursuant to
subdivision 3, 3a, 3b, or 4a shall be conducted according to the provisions of the
federal Social Security Act and the regulations implemented in accordance with that
act to enable this state to qualify for federal grants-in-aid, and according to the rules
and written policies of the commissioner of human services. County agencies shall
ingtall equipment necessary to conduct telephone hearings. A state human services
referee may schedule a telephone conference hearing when the distance or time
required to travel to the county agency offices will cause a delay in the issuance of an
order, or to promote efficiency, or at the mutual request of the parties. Hearings may
be conducted by telephone conferences unless the applicant, recipient, former
recipient, person, or facility contesting maltreatment objects. The hearing shall not be
held earlier than five days after filing of the required notice with the county or state
agency. The state human services referee shall notify all interested persons of the time,
date, and location of the hearing at least five days before the date of the hearing.
Interested persons may be represented by legal counsel or other representative of their
choice, including a provider of therapy services, at the hearing and may appear
personally, testify and offer evidence, and examine and cross-examine witnesses. The
applicant, recipient, former recipient, person, or facility contesting maltreatment shall
have the opportunity to examine the contents of the case file and all documents and
records to be used by the county or state agency at the hearing at a reasonable time
before the date of the hearing and during the hearing. In hearings under subdivision 3,
paragraph (a), clauses (4), (8), and (9), either party may subpoena the private data
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maltreatment determination and the disqualification must be submitted within 30
calendar days of the individual’s receipt of the notice of disqualification under section
245A.04, subdivision 3a.

(b) Except as provided under paragraphs (e) and (f), if the investigating agency
denies the request or fails to act upon the request within 15 calendar days after
receiving the request for reconsideration, the person or facility entitled to a fair hearing
under section 256.045 may submit to the commissioner of human services or the
commissioner of children, families, and learning a written request for a hearing under
that section. Section 256.045 also governs hearings requested to contest a final
determination of the commissioner of children, families, and learning. For reports
involving maltreatment of a child in a facility, an interested person acting on behalf of
the child may request a review by the child maltreatment review panel under section
256.022 if the investigating agency denies the request or fails to act upon the request
or if the interested person contests a reconsidered determination. The investigating
agency shall notify persons who request reconsideration of their rights under this
paragraph. The request must be submitted in writing to the review panel and a copy
sent to the investigating agency within 30 calendar days-of receipt of notice of a denial
of a request for reconsideration or of a reconsidered determination. The request must
specifically identify the aspects of the agency determination with which the person is
dissatisfied. '

(c) If, as a result of a reconsideration or review, the investigating agency changes
the final determination of maltreatment, that agency shall notify the parties specified in
subdivisions 10b, 10d, and 10f.

(d) Except as provided under paragraph (), if an individual or facility contests the
investigating agency’s final determination regarding maltreatment by requesting a fair
hearing under section 256.045, the commissioner of human services shall assure that
the hearing is conducted and a decision is reached within 90 days of receipt of the
request for a hearing. The time for action on the decision may be extended for as many
days as the hearing is postponed or the record is held open for the benefit of either

party.

(¢) Effective January 1, 2002, if an individual was disqualified under section
245A.04, subdivision 3d, on the basis of a determination of maltreatment, which was
serious or recurting, and the individual has requested reconsideration of the maltreat-
ment determination under paragraph (a) and requested reconsideration of the disquali-
fication under section 245A.04, subdivision 3b, reconsideration of the maltreatment
determination and reconsideration of the disqualification shall be consolidated into a
single reconsideration. If reconsideration of the maltreatment determination is denied
or the dlsquahﬁcatlon is not set as1de or rescmded under sectxon 245A.04, subd1v1s1on

disqﬂakﬁedenthebas}sefadem&mmaﬁenefmal&matmeﬂ&wmehwasseﬂe&sef
recursing requests a fair hearing under paragraph (b) on the maltreatment determina-
tion and the disqualification, the scope of the fair hearing shall include both the
maltreatment determination and the disqualification.
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(P) Effective January 1, 2002, if a maltreatment determination or a disqualification
based on serious or recurring maltreatment is the basis for a denial of a license under
section 245A.05 or a licensing sanction under section 245A.07, the license holder has
the right to a contested case hearing under chapter 14 and Minnesota Rules, parts
1400.8510 to 1400.8612 and successor rules. As provided for under section 245A.08,
subdivision 2a, the scope of the contested case hearing shall include the maltreatment
determination, disqualification, and licensing sanction or denial of a license. In such
cases, a fair hearing regarding the maltreatment determination shall not be conducted
under paragraph (b). If the disqualified subject is an individual other than the license
holder and upon whom a background study must be conducted under section 245A.04,
subdivision 3, the hearings of all parties may be consolidated into a single contested
case hearing upon consent of all parties and the administrative law judge.

(g) For purposes of this subdivision, “interested person acting on behalf of the
child” means a parent or legal guardian; stepparent; grandparent; guardian ad litem;
adult stepbrother, stepsister, or sibling; or adult aunt or uncle; unless the person has
been determined to be the perpetrator of the maltreatment.

Sec. 22. Minnesota Statutes 2000, section 626.557, subdivision 3a, is amended to
read:

Subd. 32. REPORT NOT REQUIRED. The following events are not required to
be reported under this section:

(a) A circumstance where federal law specifically prohibits a person from
disclosing patient identifying information in connection with a report of suspected
maltreatment, unless the vulnerable adult, or the vulnerable adult’s guardian, conser-
vator, or legal representative, has consented to disclosure in a manner which conforms
to federal requirements. Facilities whose patients or residents are covered by such a
federal law shall seek consent to the disclosure of suspected maltreatment from each
patient or resident, or a guardian, conservator, or legal representative, upon the
patient’s or resident’s admission to the facility. Persons who are prohibited by federal
law from reporting an incident of suspected maltreatment shall immediately seek
consent to make a report.

(b) Verbal or physical aggression occurring between patients, residents, or clients
of a facility, or self-abusive behavior by these persons does not constitute abuse unless
the behavior causes serious harm. The operator of the facility or a designee shall record
incidents of aggression and self-abusive behavior to facilitate review by licensing
agencies and county and local welfare agencies.

(c) Accidents as defined in section 626.5572, subdivision 3.

(d) Events occurring in a facility that result from an individual’s single mistake
error in the provision of therapeutic conduct to a vulnerable adult, as defined provided
in section 626.5572, subdivision 17, paragraph (c), clause (4).

(e) Nothing in this section shall be construed to require a report of financial
exploitation, as defined in section 626.5572, subdivision 9, solely on the basis of the
transfer of money or property by gift or as compensation for services rendered.
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Sec. 23. Minnesota Statutes 2001 Supplement, section 626,557, subdivision 9d, is
amended to read:

Subd. 9d. ADMINISTRATIVE RECONSIDERATION OF FINAL DISPOSI-
TION OF MALTREATMENT AND PISQUALIFICATION BASED ON SERI-
OUS OR RECURRING MALTREATMENT; REVIEW PANEL. (a) Except as
provided under paragraph (e), any individual or facility which a lead agency
determines has maltreated a vulnerable adult, or the vulnerable adult or an interested
person acting on behalf of the vulnerable adult, regardless of the lead agency’s
determination, who contests the lead agency’s final disposition of an allegation of
maltreatment, may request the lead agency to reconsider its final disposition. The
request for reconsideration must be submitted in writing to the lead agency within 15
calendar days after receipt of notice of final disposition or, if the request is made by an
interested person who is not entitled to notice, within 15 days after receipt of the notice
by the vulnerable adult or the vulnerable adult’s legal guardian. An individual who was
determined to have maltreated a vulnerable adult under this section and who was
disqualified on the basis of serious or recurring maltreatment under section 245A.04,
subdivision 3d, may request reconsideration of the maltreatment determination and the
disqualification. The request for reconsideration of the maltreatment determination and
the disqualification must be submitted within 30 calendar days of the individual’s
receipt of the notice of disqualification under section 245A.,04, subdivision 3a.

(b) Except as provided under paragraphs (e) and (f), if the lead agency denies the
request or fails to act upon the request within 15 calendar days after receiving the
request for reconsideration, the person or facility entitled to a fair hearing under section
256.045, may submit to the commissioner of human services a written request for a
hearing under that statute, The vulnerable adult, or an interested person acting on
behalf of the vulnerable adult, may request a review by the vulnerable adult
maltreatment review panel under section 256.021 if the lead agency denies the request
or fails to act upon the request, or if the vulnerable adult or interested person contests
a reconsidered disposition. The lead agency shall notify persons who request
reconsideration of their rights under this paragraph. The request must be submitted in
writing to the review panel and a copy sent to the lead agency within 30 calendar days
of receipt of notice of a denial of a request for teconsideration or of a reconsidered
disposition. The request must specifically identify the aspects of the agency determi-
nation with which the person is dissatisfied.

(c) If, as a result of a reconsideration or review, the lead agency changes the final
disposition, it shall notify the parties specified in subdivision 9¢c, paragraph (d).

(d) For purposes of this subdivision, “interested person acting on behalf of the
vulnerable adult” means a person designated in writing by the vulnerable adult to act
on behalf of the vulnerable adult, or a legal guardian or conservator or other legal
representative, a proxy or health care agent appointed under chapter 145B or 145C, or
an individual who is related to the vulnerable adult, as defined in section 245A.02,
subdivision 13.

(e) If an individual was disqualified under section 245A.04, subdivision 3d, on the
basis of a determination of maltreatment, which was serious or recurring, and the
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individual has requested reconsideration of the maltreatment determination under
paragraph (a) and reconsideration of the disqualification under section 245A.04,
subdivision 3b, reconsideration of the maltreatment determination and requested
reconsideration of the disqualification shall be consolidated into a single reconsidera-
tion. If reconsideration of the maltreatment determination is denied or if the

dlsquahﬁcatlon is not set aside or rescinded under section 245A.04, subdivision 3b, the
individual may request a fair hearing under section 256.043. If an individual whe was
disqualified on the basis of serious or recursing malireatment requests a fair hearing
under paragraph (b) on the maltreatment determination and the disqualification, the
scope of the fair hearing shall include both the maltreatment determination and the
disqualification.

(f) If a maltreatment determination or a disqualification based on serious or
recurring maltreatment is the basis for a denial of a license under section 245A.05 or
a licensihg sanction under section 245A.07, the license holder ‘has the right to a
contested case hearing under chapter 14 and Minnesota Rules, parts 1400.8510 to
1400.8612 and successor rules. As provided for under section 245A.08, the scope of
the contested case hearing shall include the maltreatment determination, disqualifica-
tion, and licensing sanction or denial of a license. In such cases, a fair hearing shall not
be conducted under paragraph (b). If the disqualified subject is an individual other than
the license holder and upon whom a background study must be conducted under
section 245A.04, subdivision 3, the hearings of all parties may be consolidated into a
single contested case hearing upon consent of all parties and the administrative law
judge.

() Until August 1, 2002, an individual or facility that was determined by the
commissioner of human services or the commissioner of health to be responsible for
neglect under section 626.5572, subdivision 17, after October 1, 1995, and before
Angust 1, 2001, that believes that the finding of neglect does not meet an amended
definition of neglect may request a reconsideration of the determination of neglect. The
commissioner of human services or the commissioner of health shall mail a notice to
the last known address of individuals who are eligible to seek this reconsideration. The
request for reconsideration must state how the established findings no longer meet the
elements of the definition of neglect. The commissioner shall review the request for
reéconhsideration and make a determination within 15 calendar days. The commission-
er’s decision on this reconsideration is the final agency action.

(1) For purposes of compliance with the data destruction schedule under
subdivision 12b, paragraph (d), when a finding of substantiated maltreatment has been
changed as a result of a reconsideration under this paragraph, the date of the original
finding of a substantiated maltreatment must be used to calculate the destruction date.

(2) For purposes of any background studies under section 245A.04, when a
determination of substantiated maltreatment has been changed as a result of a
reconsideration under this paragraph, any prior disqualification of the individual under
section 245A.04 that was based on this determination of maltreatment shall be
rescinded, and for future background studies under section 245A.04 the commissioner
must not use the previous determination of substantiated maltreatment as a basis for
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disqualification or as a basis for referring the individual’s maltreatment history to a
health-related licensing board under section 245A.04, subdivision 3d, paragraph (b).

ARTICLE 2
CONTINUING CARE AND HEALTH CARE

Section 1. Minnesota Statutes 2001 Supplement, section 144A.071, subdivision
1a, is amended to read:

Subd. 1a. DEFINITIONS. For purposes of sections 144A.071 to 144A.073, the
following terms have the meanings given them:

(a) “Attached fixtures”  has the meaning given in Minnesota Rules, part
9549.0020, subpart 6.

(b) “Buildings” has the meaning given in Minnesota Rules, part 9549.0020,
subpart 7.

(c) “Capital assets” has the meaning given in section 256B.421, subdivision 16.

(d) “Commenced construction” means that all of the following conditions were
met: the final working drawings and specifications were approved by the commissioner
of health; the construction contracts were let; a timely construction schedule was
developed, stipulating dates for beginning, achieving various stages, and completing
construction; and all zoning and building permits were applied for.

(e) “Completion date” means the date on which a certificate of occupancy is
issued for a construction project, or if a certificate of occupancy is not required, the
date on which the construction project is available for facility use.

(f) “Construction” means any erection, building, alteration, reconstruction,
modernization, or improvement necessary to comply with the nursing home licensure
rules,

(g) “Construction project” means:

(1) a capital asset addition to, or replacement of a nursing home or certified
boarding care home that results in new space or the remodeling of or renovations to
existing facility space;

(2) the remodeling or renovation of existing facility space the use of which is
modified as a result of the project described in clause (1). This existing space and the
project described in clause (1) must be used for the functions as designated on the
construction plans on completion of the project described in clause (1) for a period of
not less than 24 months; or

(3) capital asset additions or replacements that are completed within 12 months
before or after the completion date of the project described in clause (1).
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(h) “New licensed” or “new certified beds” means:

(1) newly constructed beds in a facility or the construction of a new facility that
would increase the total number of licensed nursing home beds or certified boarding
care or nursing home beds in the state; or

(2) newly licensed nursing home beds or newly certified boarding care or nursing
home beds that result from remodeling of the facility that involves relocation of beds
but does not result in an increase in the total number of beds, except when the project
involves the upgrade of boarding care beds to nursing home beds, as defined in section
144A.073, subdivision 1. “Remodeling” includes any of the type of conversion,
renovation, replacement, or upgrading projects as defined m section 144A.073,
subdivision 1.

(i) “Project construction costs” means the cost of the facility capital asset
additions, replacements, renovations, or remodeling projects, construction site prepa-
ration costs, and related soft costs. Project construction costs include the cost of any
remodeling or renovation of existing facility space which is modified as a result of the
construction project. Project construction costs also includes the cost of new
technology implemented as part of the construction project. Project construction costs
also include the cost of new technology implemented as part of the construction project

and depreciable equipment directly identified to the project. Any new technology and
depreciable equipment included in the project construction costs shall, at the written
election of the facility, be included in the facility’s appraised value for purposes of
Minnesota Rules, part 9549.0020, subpart 5, and debt incurred for its purchase shall be

included as allowable debt for purposes of Minnesota Rules, part "9549.0060, subpart
5, 1tems Aand C Any new technology and deprec1able equlpment 1ncluded in the

paragraph (b). Written election under this paragraph must be mcluded in the famhty 8
request for the rate change related to the project, and this election may not be changed.

(j) “Technology” means information systems or devices that make documentation,
charting, and staff time more efficient or encourage and allow for care through
alternative settings including, but not limited to, touch screens, monitors, hand-helds,
swipe cards, motion detectors, pagers, telemedicine, medication dispensers, and
equipment to monitor vital signs and self-injections, and to observe skin and other
conditions.

Sec. 2. Minnesota Statutes 2001 Supplement, section 144A.36, subdivision 1, is
amended to read:

Subdivision 1. DEFINITIONS. “Eligible nursing home” means any nursing
home licensed under sections 144A.01 to 144A.155 ard or any boarding care facility,
certified by the appropriate authority under United States Code, title 42, sections
1396-1396p, to participate as a vendor in the medical assistance program established
under chapter 256B. :

Sec. 3. Minnesota Statutes 2000, section 144D.01, subdivision 4, is amended to
read: ’
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Subd, 4. HOUSING WITH SERVICES ESTABLISHMENT OR ESTAB-
LISHMENT. (2) “Housing with services establishment” or “establishment” means;

(1) an establishment providing sleeping accommodations to one or more adult
residents, at least 80 percent of which are 55 years of age or older, and offering or
providing, for a fee, one or more regularly scheduled health-related services or two or
more regularly scheduled supportive services, whether offered or provided directly by
the establishment or by another entity arranged for by the establishment; or

(2) an establishment that registers under section 144D.025.

(b) Housing with services establishment does not include:
(1) a nursing bome licensed under chapter 144A;

(2) a hospital, certified boarding care home, or supervised living facility licensed
under sections 144.50 to 144.56;

(3) a board and lodging establishment licensed under chapter 157 and Minnesota
Rules, parts 9520.0500 to 9520.0670, 9525.0215 to 9525.0355, 9525.0500 to
9525.0660, or 9530.4100 to 9530.4450, or under chapter 245B;

(4) a board and lodging establishment which serves as a shelter for battered
women or other similar purpose;

(5) a family adult foster care home licensed by the department of human services;

(6) private homes in which the residents are related by kinship, law, or affinity
with the providers of services;

(7) residential settings for persons with mental retardation or related conditions in
which the services are licensed under Minnesota Rules, parts 9525.2100 to 9525.2140,
or applicable successor rules or laws;

(8) a home-sharing arrangement such as when an elderly or disabled person or
single-parent family makes lodging in a private residence available to another person
in exchange for services or rent, or both;

(9) a duly organized condominium, cooperative, common interest community, or
owners’ association of the foregoing where at least 80 percent of the units that
comprise the condominium, cooperative, or common interest community are occupied
by individuals who are the owners, members, or sharcholders of the units; or

(10). services for persons with developmental disabilities that are provided under
a license according to Minnesota Rules, parts 9525.2000 to 9525.2140 in effect until
Januvary 1, 1998, or under chapter 245B.

Sec. 4. [144D.025] OPTIONAL REGISTRATION.

An establishment that meets all the requirements of this chapter except that fewer

than 80 percent of the adult residents are age 55 or older may, at its option, register as
a a housing with services establishment,
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Sec. 5. Minnesota Statutes 2000, section 245.462, subdivision 4, is amended to
read:

Subd. 4. CASE MANAGEMENT SERVICE PROVIDER. (a) “Case manage-
ment service provider” means a case manager or-case manager associate employed by
the county or other entity authorized by the county board to provide case management
services specified in section 245.4711. ‘

(b) A case manager must:

(1) be skilled in the process of identifying and assessing a wide range of client
needs;

(2) be knowledgeable about local community resources and how to use those
resources for the benefit of the client;

(3) have a bachelor’s degree in one of the behavioral sciences or related fields
including, but not limited to, social work, psychology, or nursing from an accredited
college or university or meet the requirements of paragraph (c); and

(4) meet the supervision and continuing education requirements described in
paragraphs (d), (e), and (f), as applicable.

(c) Case managers without a bachelor’s degree,must meet one of the requirements
in clauses (1) to (3):

(1) bave three or four years of experience as a case manager associate as defined
in this section;

(2) be a registered nurse without a bachelor’s degree and have a combination of
specialized training in psychiatry and work experience consisting of community
interaction and involvement or community discharge planning in a mental health
setting totaling three years; or

(3) be a person who qualified as a case manager under the 1998 department of
human service waiver provision and meet the continuing education and mentoring
requirements in this section.

(d) A case manager with at least 2,000 hours of supervised experience in the
delivery of services to adults with mental illness must receive regular ongoing
supervision and clinical supervision totaling 38 hours per year of which at least one
hour per month must be clinical supervision regarding individual service delivery with
a case management supervisor. The remaining 26 hours of supervision may be
provided by a case manager with two years of experience. Group supervision may not
constitute more than one-half of the required supervision hours. Clinical supervision
must be documented in the client record.

(e) A case manager without 2,000 hours of supervised experience in the delivery
of services to adults with mental illness must:

(1) receive clinical supervision regarding individual service delivery from a
mental health professional at least one hour per week until the requirement of 2,000
hours of experience is met; and
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(2) complete 40 hours of training approved by the commissioner in case
management skills and the characteristics and needs of adults with serious and
- persistent mental illness.

(f) A case manager who is not licensed, registered, or certified by a health-related
licensing board must receive 30 hours of continuing education and training in mental
illness and mental health services annually every two years.

(g) A case manager associate (CMA) must:

(1) work under the direction of a case manager or case management supervisor;
(2) be at least 21 years of age;

(3) have at least a high school diploma or its equivalent; and

(4) meet one of the following criteria:

(i) have an associate of arts degree in one of the behavioral sciences or human
services;

(ii) be a registered nurse without a bachelor’s degree;

(iii) within the previous ten years, have three years of life experience with serious
and persistent mental illness as defined in section 245.462, subdivision 20; or as a child
had severe emotional disturbance as defined in section 245.4871, subdivision 6; or
have three years life experience as a primary caregiver to an adult with serious and
persistent mental illness within the previous ten years;

(iv) have 6,000 hours work experience as a nondegreed state hospital technician;
or

(v) be a mental health practitioner as defined in section 245.462, subdivision 17,
clause (2).

Individuals meeting one of the criteria in items (i) to (iv), may qualify as a case
manager after four years of supervised work experience as a case manager associate.
Individuals meeting the criteria in item (v), may qualify as a case manager after three
years of supervised experience as a case manager associate.

(h) A case management associate must meet the following supervision, mentoring,
and continuing education requirements:

(1) have 40 hours of preservice training described under paragraph (e), clause (2);

(2) receive at least 40 hours of continuing education in mental illness and mental
health services annually; and

(3) receive at least five hours of mentoring per week from a case management
mentor.

A “case management mentor” means a qualified, practicing case manager or case
management supervisor who teaches or advises and provides intensive training and
clinical supervision to one or more case manager associates. Mentoring may occur
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while providing direct services to consumers in the office or in the field and may be
provided to individuals or groups of case manager associates. At least two mentoring
hours per week must be individual and face-to-face.

(i) A case management supervisor must meet the criteria for mental health
professionals, as specified in section 245.462, subdivision 18.

() An immigrant who does not have the qualifications specified in this subdivision
may provide case management services to adult immigrants with serious and persistent
mental illness who are members of the same ethnic group as the case manager if the
person:

(1) is currently enrolled in and is actively pursuing credits toward the completion
of a bachelor’s degree in one of the behavioral sciences or a related field including, but
not limited to, social work, psychology, or nursing from an accredited college or
university;

(2) completes 40 hours of training as specified in this subdivision; and
(3) receives clinical supervision at least once a week until the requirements of this
subdivision are met. ‘

Sec. 6. Minnesota Statutes 2000, section 245.4871, subdivision 4, is amended to
read:

Subd. 4. CASE MANAGEMENT SERVICE PROVIDER. (a) “Case manage-
ment service provider” means a case manager or case manager associate employed by
the county or other entity authorized by the county board to provide case management
services specified in subdivision 3 for the child with severe emotional disturbance and
the child’s family.

(b) A case manager must:
(1) have experience and training in working with children;

(2) have at least a bachelor’s degree in one of the behavioral sciences or a related
field including, but not limited to, social work, psychology, or nursing from an
accredited college or university or meet the requirements of paragraph (d);

(3) have experience and training in identifying and assessing a wide range of
children’s needs;

(4) be knowledgeable about local community resources and how to use those
resources for the benefit of children and their families; and

(5) meet the supervision and continuing education requirements of paragraphs (e),
@), and (g), as applicable.

(c) A case manager may be a member of any professional discipline that is part
of the local system of care for children established by the county board.

(d) A case manager without a bachelor’s degree must meet one of the require-
ments in clauses (1) to (3):
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(1) have three or four years of experience as a case manager associate;

(2) be a registered nurse without a bachelor’s degree who has a combination of
specialized training in psychiatry and work experience consisting of community
interaction and involvement or community discharge planning in a mental health
setting totaling three years; or

(3) be a person who qualified as a case manager under the 1998 department of
human services waiver provision and meets the continuing education, supervision, and
mentoring requirements in this section.

(e) A case manager with at least 2,000 hours of supervised experience in the
delivery of mental health services to children must receive regular ongoing supervision
and clinical supervision totaling 38 hours per year, of which at least one hour per
month must be clinical supervision regarding individual service delivery with a case
mahagement supervisor. The other 26 hours of supervision may be provided by a case
manager with two years of experience. Group supervision may not constitute more
than one-half of the required supervision hours.

(f) A case manager without 2,000 hours of supervised experience in the delivery
of mental health services to children with emotional disturbance must:

(1) begin 40 hours of training approved by the commissioner of human services
in case management skills and in the characteristics and needs of children with severe
emotional disturbance before beginning to provide case management services; and

(2) receive clinical supervision regarding individual service delivery from a
mental health professional at least one hour each week until the requirement of 2,000
hours of experience is met.

(g) A case manager who is not licensed, registered, or certified by a health-related
licensing board must receive 30 hours of continuing education and training in severe
emotional disturbance and mental health services ansually every two years.

(h) Clinical supervision must be documented in the child’s record. When the case
manager is not a mental health professional, the county board must provide or contract
for needed clinical supervision,

(i) The county board must ensure that the case manager has the freedom to access
and coordinate the services within the local system of care that are needed by the child.

() A case manager associate (CMA) must:

(1) work under the direction of a case manager or case management supervisor;
(2) be at least 21 years of age;

(3) have at least a high school diploma or its equivalent; and

(4) meet one of the following criteria:

(i) have an associate of arts degree in one of the behavioral sciences or human
services;
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(ii) be a registered nurse without a bachelor’s degree;

(iii) have three years of life experience as a primary caregiver to a child with
serious emotional disturbance as defined in section 245.4871, subdivision 6, within the
previous ten years;

(iv) have 6,000 hours work experience as a nondegreed state hospital technician;
or

(v) be a mental health practitioner as defined in subdivision 26, clause (2).

Individuals meeting one of the criteria in items (i) to (iv) may qualify as a case
manager after four years of supervised work experience as a case manager associate,
Individuals meeting the criteria in item (v) may qualify as a case manager after three
years of supervised experience as a case manager associate.

(k) Case manager associates must meet the following supervision, mentoring, and
continuing education requirements;

(1) have 40 hours of preservice training described under paragraph (f), clause (1);

(2) receive at least 40 hours of contipuing education in severe emotional
disturbance and mental health service annually; and

(3) receive at least five hours of mentoring per week from a case management
mentor. A “case management mentor” means a qualified, practicing case manager or
case management supervisor who teaches or advises and provides intensive training
and clinical supervision to one or more case manager associates. Mentoring may occur
while providing direct services to consumers in the office or in the field and may be
provided to individuals or groups of case manager associates. At least two mentoring
hours per week must be individual and face-to-face.

(D A case management supervisor must meet the criteria for a mental health
professional as specified in section 245.4871, subdivision 27.

(m) An immigrant who does not have the qualifications specified in this
subdivision may provide case management services to child immigrants with severe
emotional disturbance of the same ethnic group as the immigrant if the person:

(1) is currently enrolled in and is actively pursuing credits toward the completion
of a bachelor’s degree in one of the behavioral sciences or related fields at an
accredited college or university;

(2) completes 40 hours of training as specified in this subdivision; and

(3) receives clinical supervision at least once a week until the requirements of
obtaining a bachelor’s degree and 2,000 hours of supervised experience are met.

Sec. 7. Minnesota Statutes 2000, section 245.50, subdivision 1, is amended to
read:

Subdivision 1. DEFINITIONS. For purposes of this section, the following terms
have the meanings given them.
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(a) “Bordering state” means Iowa, North Dakota, South Dakota, or Wisconsin.

(b) “Receiving agency er faeility” means a public or private hospital, mental
health center, or other person or organization autherized by a state to provide which
provides mental health services under this section to individuals from a state other than than
the state in which the agency is Tocated,

(c) “Receiving state” means the state in which a receiving agency is located.

@ “Sending agency” means a state or county agency which sends an individual
to a bordering state for treatment under thlS section.

(e) “Sending state” means the state in which the sending agency is located. |

Sec. 8. Minnesota Statutes 2000, section 245.50, subdivision 2, is amended to
read:

enable appropnate treatment to be provided to individuals, across state lines from the
individual’s state of residence, 10 qualified facilities that are closer to to the homes of of
individuals than are facilities available i in the individual’s home state,

(b) Unless prohibited by another law and subject to the exceptions listed in
subdivision 3, a county board or the commissioner of human services may contract
with an agency or facility in a bordering state for mental health services for residents
of Minnesota, and a Minnesota mental health agency or facility may contract to
provide services to residents of bordering states. Except as provided in subdivision 5,
a person who receives services in another state under this section is subject to the laws
of the state in which services are provided. A person who will receive services in
another state under this section must be informed of the consequences of receiving
services in another state, including the implications of the differences in state laws, to
the extent the individual will be subject to the laws of the receiving state. T

Sec. 9, Minnesota Statutes 2000, section 245.50, subdivision 5, is amended to
read:

Subd, 5. SPECIAL CONTRACTS; WISCONSIN BORDERING STATES.
The comumissioner of the Minnesota department of human services must enter into
negotiations with appropriate personnel at the Wisconsin department of health and
social serviees and must develop an agreement that conforms to the requirements of
subdivision 4; to enable the placement in Minneseta of patients who are on emergency
holds or who have been involuntarily committed as mentally il or chemically
dependent in Wisconsin and to esable the temporary placement in Wisconsin of
patients who are on emergency holds in Minnesota under scetion 253B-05; provided
that the Minnesota couxts retain jurisdiction over Minnesota patients; and the state of
Wisconsin affords to Minnesota patients the rights under Minnesota law: Persons
copmitted by the Wisconsin courts and placed in Minnesota facilitics shall centinue to
be in the legal custody of Wisconsin and Wisconsin’s laws governing length of
commitment; reexaminations, and extension of copumnitment shall continue to apply to
these residents: In all other respects; Wisconsin residents placed in Minnesota facilities
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payment for the cost of care of Wisconsin residents shall remain with the state of
Wisconsin and the cost of care of Minnesota residents shall remain with the state of
shall be completed so as-to permit placement of Wisconsin residents in Minnesota
ﬁeﬂﬂesand%mese&resrden&m%een&nﬁacﬁhesbegmm&ghly%@%(a)An
individual who is detained, committed, or placed on an involuntary basis under chapter
253B may ‘be confined or treated in a bordermg state [ pursuant to a contract under this
section. An 1nd1v1dua1 Who is detamed committed, ¢ or placed on an 1nvoluntary basis

pursuant to a contract under this section. A A peace or health officer who is actmg under
the authority of the sending state may transport an individual to a receiving agency 'y that
provrdes services pursuant to a contract under this section and may transport the

rece1v1ng state for individuals covered by a contract under this section to the extent that
the court orders relate to confinement for {reatment or care of mental iliness. Such -

treatment or care may ‘address other condrtrons that may be co- occurnng with the

receiving state Individuals who are re detained, committed, or placed under the law of a
sending state and who are transferred to a receiving state under this section continue

to be in the legal custody of the authority responsible for them under the law of the

sending ‘state. Except in emergencres those individuals may not be transferred,

removed, or furloughed “from a receiving agency without the specific approval of the
authority responsrble for them under the law of the sending ! state.

(b) While in the receiving state pursuant to a contract under this section, an
individual shall be SlleCCt to the sendmg state’s laws and rules relatmg to length of
conﬁnement reexannnauons, ﬁd extensions of confinement. No individual may be

sent to another state pursuant to a contract under this section until the receiving state
has enacted a law recognizing the validity and apphcabrhty of th15 section.

(c) If an individual receiving services pursuant to a contract under this section
leaves the recervmg agency without permission and the individual is subject to
involuntary confinement under the law of the sendmg state, the receiving a agency shall
use all reasonable means to return n the individual to the recervrng agency. The receiving
agency shall nnmedrately report the absence to the sending agency. The receiving state
has the primary responsibility for, and the a authority to direct, the return of these
1nd1v1duals w1th1n its borders and is hable for the cost of the action to the extent that

agency

(e) This subdivision also apphes to county contracts under subdivision 2 which
include emergency care and treatment provided to a county resident in a bordermg
state.
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Sec. 10. Minnesota Statutes 2001 Supplement, section 256.01, subdivision 2, as
amended by Laws 2002, chapter 220, article 15, section 4, is amended to read:

Subd. 2. SPECIFIC POWERS. Subject to the provisions of section 241.021,
subdivision 2, the commissioner of human services shall:

(1) Administer and supervise all forms of public assistance provided for by state
law and other welfare activities or services as are vested in the commissioner.
Administration and supervision of human services activities or services includes, but
is not limited to, assuring timely and accurate distribution of benefits, completeness of
service, and quality program management. In addition to administering and supervis-
ing human services activities vested by law in the department, the commissioner shall
have the authority to: ’

(a) require county agency participation in training and technical assistance
programs to promote compliance with statutes, rules, federal laws, regulations, and
policies governing human services;

(b) monitor, on an ongoing basis, the performance of county agencies in the
operation and administration of human services, enforce compliance with statutes,
rules, federal laws, regulations, and policies governing welfare services and promote
excellence of administration and program operation;

{c) develop a quality control program or other monitoring program to review
county performance and accuracy of benefit determinations;

(d) require county agencies to make an adjustment to the public assistance
benefits issued to any individual consistent with federal law and regulation and state
law and rule and to issue or recover benefits as appropriate;

(e) delay or deny payment of all or part of the state and federal share of benefits
and administrative reimbursement according to the procedures set forth in section
256.017; ‘

(f) make contracts with and grants to public and pri\éatc agencies and organiza-
tions, both profit and nonprofit, and individuals, using appropriated funds; and

(g) enter into contractual agreements with federally recognized Indian tribes with
a reservation in Minnesota to the extent necessary for the tribe to operate a federally
approved family assistance program or any other program under the supervision of the
commissioner. The commissioner shall consult with the affected county or counties in
the contractual agreement negotiations, if the county or counties wish to be included,
in order to avoid the duplication of county and tribal assistance program services. The
commissioner may establish necessary accounts for the purposes of receiving and
disbursing funds as necessary for the operation of the programs.

(2) Inform county agencies, on a timely basis, of changes in statute, rule, federal
law, regulation, and policy necessary to county agency administration of the programs.

(3) Administer and supervise all child welfare activities; promote the enforcement
of laws protecting handicapped, dependent, neglected and delinquent children,. and
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children born to mothers who were not married to the children’s fathers at the times of
the conception nor at the births of the children; license and supervise child-caring and
child-placing agencies and institutions; supervise the care of children in boarding and
foster homes or in private institutions; and generally perform all functions relating to
the field of child welfare now vested in the state board of control.

(4) Administer and supervise all noninstitutional service to handicapped persons,
including those who are visually impaired, hearing impaired, or physically impaired or
otherwise handicapped. The commissioner may provide and contract for the care and
treatment of qualified indigent children in facilities other than those located and
available at state hospitals when it is not feasible to provide the service in state
hospitals.

(5) Assist and actively cooperate with other departments, agencies and institu-
tions, local, state, and federal, by performing services in conformity with the purposes
of Laws 1939, chapter 431.

(6) Act as the agent of and cooperate with the federal government in matters of
mutual concern relative to and in conformity with the provisions of Laws 1939, chapter
431, including the administration of any federal funds granted to the state to aid in the
performance of any functions of the commissioner as specified in Laws 1939, chapter
431, and including the promulgation of rules making uniformly available medical care
benefits to all recipients of public assistance, at such times as the federal government
increases its participation in assistance expenditures for medical care to recipients of
public assistance, the cost thereof to be borne in the same proportion as are grants of
aid to said recipients.

(7) Establish and maintain any administrative units reasonably necessary for the
performance of administrative functions common to all divisions of the department.

(8) Act as designated guardian of both the estate and the person of all the wards
of the state of Minnesota, whether by operation of law or by an order of court, without
any further act or proceeding whatever, except as to persons committed as mentally
retarded. For children under the guardianship of the commissioner whose interests
would be best served by adoptive placement, the commissioner may contract with a
licensed child-placing agency or a Minnesota iribal social services agency to provide
adoption services. A contract with a licensed child-placing agency must be designed to
supplement existing county efforts and may not replace existing county programs,
unless the replacement is agreed to by the county board and the appropriate exclusive
bargaining representative or the commissioner has evidence that child placements of
the county continue to be substantially below that of other counties. Funds encumbered
and obligated under an agreement for a specific child shall remain available until the
terms of the agreement are fulfilled or the agreement is terminated.

(9) Act as coordinating referral and informational center on requests for service
for newly arrived immigrants coming to Minnesota.

(10) The specific enumeration of powers and duties as hereinabove set forth shall
in nio way be construed to be a limitation upon the general transfer of powers herein
contained.
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(11) Establish county, regional, or statewide schedules of maximum fees and
‘charges which may be paid by county agencies for medical, dental, surgical, hospital,
nursing and nursing home care and medicine and medical supplies under all programs
of medical care provided by the state and for congregate living care under the income
maintenance programs.

(12) Have the authority to conduct and administer experimental projects to test
methods and procedures of administering assistance and services to recipients or
potential recipients of public welfare. To carry out such experimental projects, it is
further provided that the commissioner of human services is authorized to waive the
enforcement of existing specific statutory program requirements, rules, and standards
in one or more counties. The order establishing the waiver shall provide alternative
methods and procedures of administration, shall not be in conflict with the basic
purposes, coverage, or benefits provided by law, and in no event shall the duration of
a project exceed four years. It is further provided that no order establishing an
experimental project as authorized by the provisions of this section shall become
effective until the following conditions have been met:

(a) The secretary of health and human services of the United States has agreed, for
the same project, to waive state plan requirements relative to statewide uniformity.

(b) A comprehensive plan, including estimated project costs, shall be approved by
the legislative advisory commission and filed with the commissioner of administration.

(13) According to federal requirements, establish procedures to be followed by
local welfare boards in creating citizen advisory comumittees, including procedures for
selection of committee members.

(14) Allocate federal fiscal disallowances or sanctions which are based on quality
control error rates for the aid to families with dependent children program formerly
codified in sections 256.72 to 256.87, medical assistarnice, or food stamp program in the
following manner: -

(a) One-half of the total amount of the disallowance shall be borne by the county
boards responsible for administering the programs. For the medical assistance and the
AFDC progtam formerly codified in sections 256.72 to 256.87, disallowances shall be
shared by each county board in the same proportion as that county’s expenditures for
the sanctioned program are to the total of all counties’ expenditures for the AFDC
program formerly codified in sections 256,72 to 256.87, and medical assistance
programs. For the food stamp program, sanctions shall be shared by each county board,
with 50 percent of the sanction being distributed to each county in the same proportion
as that county’s administrative costs for food stamps are to the total of all food stamp
administrative costs for all counties, and 50 percent of the sanctions being.distributed
to each county in the same proportion as that county’s value of food stamp benefits
issued are to the total of all benefits issued for all counties. Each county shall pay its
share of the disallowance to the state of Minnesota. When a county fails to pay the
amount due hereunder, the commissioner may deduct the amount from reimbursement
otherwise due the county, or the attorney general, upon the request of the commis-
sioner, may institute civil action to recover the amount due.

New language is indicated by underline, deletions by stiikeout:




Ch. 375, Art. 2 LAWS of MINNESOTA for 2002 1006

(b) Notwithstanding the provisions of paragraph (a), if the disallowance results
ffgm knowing noncompliance by one or more counties .with a specific program
instruction, and that knowing noncompliance is a matter of official county board
record, the commissioner may require payment or recover from the county or counties,
in the manner prescribed in paragraph (a), an amount equal to the portion of the total
disallowance which resulted from the noncompliance, and may distribute the balance
of the disallowance according to paragraph (a).

(15) Develop and implement special projects that maximize reimbursements and
result in the recovery of money to the state. For the purpose of recovering state money,
the commissioner may enter into contracts with third parties. Any recoveries that result
from projects or contracts entered into under this paragraph shall be deposited in the
state treasury and credited to a special account until the balance in the account reaches
$1,000,000. When the balance in the account exceeds $1,000,000, the excess shall be
transferred and credited to the general fund. All money in the account is appropriated
to the commissioner for the purposes of this paragraph,

(16) Have the authority to make direct payments to facilities providing shelter to
women and their children according to section 256D.05, subdivision 3. Upon the
written request of a shelter facility that has been denied payments under section
256D.05, subdivision 3, the commissioner shall review all relevant evidence and make
a determination within 30 days of the request for review regarding issuance of direct
payments to the shelter facility. Failure to act within 30 days shall be considered a
determination not to issue direct payments.

(17) Have the authority to establish and enforce the following county reporting
requirements:

(a) The commissioner shall establish fiscal and statistical reporting requirements
necessary to account for the expenditure of funds allocated to counties for human
services programs. When establishing financial and statistical reporting requirements,
the commissioner shall evaluate all reports, in consultation with the counties, to
determine if the reports can be simplified or the number of reports can be reduced.

(b) The county board shall submit monthly or quarterly reports to the department
as required by the commissioner. Monthly reports are due no later than 15 working
days after the end of the month. Quarterly reports are due no later than 30 calendar
days after thie end of the quarter, unless the commissioner determines that the deadline
must be shortened to 20 calendar days to avoid jeopardizing compliance with federal
deadlines or risking a loss of federal funding. Only reports that are complete, legible,
and in the réquired format shall be accepted by the commissioner.

(c) X the required reports are not received by the deadlines established in clause
(b), the commissioner may delay payments and withhold funds from the county board
until the next reporting period. When the report is needed to account for the use of
federal funds and the late report results in a reduction in federal funding, the
commissioner shall withhold from the county boards with late reports an amount equal
to the reduction in federal funding until full federal funding is received.
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(d) A county board that submits reports that are late, illegible, incomplete, or not
in the required format for two out of three consecutive reporting periods is considered
noncompliant. When a county board is found to be noncompliant, the commissioner
shall notify the county board of the reason the county board is considered noncom-
pliant and request that the county board develop a corrective action plan stating how
the county board plans to correct the problem. The corrective action plan must be
submitted to the commissioner within 45 days after the date the county board received
notice of noncompliance.

(e) The final deadline for fiscal reports or amendments to fiscal reports is one year
after the date the report was originally due. Jf the commissioner does not receive a
report by the final deadline, the county board forfeits the funding associated with the
report for that reporting period and the county board must repay any funds associated
with the report received for that reporting period.

(f) The commissioner may not delay payments, withhold funds, or require
repayment under paragraph (c) or (e) if the county demonstrates that the commissioner
failed to provide appropriate forms, guidelines, and technical assistance to enable the
county to comply with the requirements. If the county board disagrees with an action
taken by the commissioner under paragraph (c) or (e), the county board may appeal the
action according to sections 14.57 to 14.69.

(g) Counties subject to withholding of funds under paragraph (c) or forfeiture or
repayment of funds under paragraph (e) shall not reduce or withhold benefits or
services to clients to cover costs incurred due to actions taken by the commissioner
under paragraph (c) or (e).

(18) Allocate federal fiscal disallowances or sanctions for audit exceptions when
federal fiscal disallowances or sanctions are based on a statewide random sample for
the foster care program under title IV-E of the Social Security Act, United States Code,
title 42, in direct proportion to each county’s title IV-E foster care maintenance claim
for that period. ’

(19) Be responsible for ensuring the detection, prevention, investigation, and
resolution of fraudulent activities or behavior by applicants, recipients, and other
participants in the human services programs administered by the department.

(20) Require county agencies to identify overpayments, establish claims, and
utilize all available and cost-beneficial methodologies to collect and recover these
overpayments in the human services programs administered by the department.

(21) Have the authority to administer a drug rebate program for drugs purchased
pursuant to the prescription drug program established under section 256.955 after the
beneficiary’s satisfaction of any deductible established in the program. The commis-
sioner shall require a rebate agreement from all manufacturers of covered drugs as
defined in section 236B.0625, subdivision 13. Rebate agreements for prescription
drugs delivered on or after July 1, 2002, must include rebates for individuals covered
under the prescription drug program who are under 65 years of age. For each drug, the
amount of the rebate shall be equal to the basic rebate as defined for purposes of the
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federal rebate program in United States Code, title 42, section 1396r-8(c)(1). This basic
rebate shall be applied to single-source and multiple-source drugs. The manufacturers
must provide full payment within 30 days of receipt of the state invoice for the rebate
within the terms and conditions used for the federal rebate program established
pursuant to section 1927 of title XIX of the Social Security Act. The manufacturers
must provide the commissioner with any information necessary to verify the rebate
determined per drug. The rebate program shall utilize the terms and conditions used for
the federal rebate program established pursuant to section 1927 of title XIX of the
Social Security Act.

- (22) Have the authority to administer the federal drug rebate program for drugs
purchased under the medical assistance program as allowed by section 1927 of title
XIX of the Social Security Act and according to the terms and conditions of section
1927. Rebates shall be collected for all drugs that have been dispensed or administered
in an outpatient setting and that are from manufacturers who have signed a rebate
agreement with the United States Department of Health and Human Services.

(23) Have the authority to administer a supplemental drug rebate program for
drugs purchased under the medical assistance program and under the prescription drug
program established in section 256:955. The commissioner may enter into supplemen-
tal rebate contracts with pharmaceutical manufacturers and may require prior autho-
rization for drugs that are from manufacturers that have not signed a supplemental
rebate contract. Prior authorization of drugs shall be subject to the provisions of section
256B.0625, subdivision 13; parageaph ().

(24) Operate the department’s communication systems account established in
Laws 1993, First Special Session chapter 1, article 1, section 2, subdivision 2, to
manage shared communication costs necessary for the operation of the programs the
commissioner supervises. A communications account may also be established for each
regional treatment center which operates communications systems. Each account must
be used to manage shared communication costs necessary for the operations of the
programs the commissioner supervises. The commissioner may distribute the costs of
operating and maintaining communication systems to participants in a manner that
reflects actual usage. Costs may include acquisition, licensing, insurance, maintenance,
repair, staff time and other costs as determined by the commissioner. Nonprofit
organizations and state, county, and local government agencies involved in the
operation of programs the commissioner supervises may participate in the use of the
department’s communications technology and share in the cost of operation. The
commissioner may accept on behalf of the state any gift, bequest, devise or personal
property of any kind, or money tendered to the state for any lawful purpose pertaining
to the communication activities of the department. Any money received for this
purpose must be deposited in the department’s communication systems accounts.
Money collected by the commissioner for the use of communication systems must be
deposited in the state communication systems account and is appropriated to the
commissioner for purposes of this section.

(25) Receive any federal matching money that is made available through the
medical assistance program for the consumer satisfaction survey. Any federal money
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received for the survey is appropriated to the commissioner for this purpose. The
commissioner may expend the federal money received for the consumer satisfaction
survey in either year of the biennium.

(26) Incorporate cost reimbursement claims from First Call Minnesota and
Greater Twin Cities United Way into the federal cost reimbursement claiming
processes of the department according to federal law, rule, and regulations. Any
reimbursement received is appropriated to the commissioner and shall be disbursed to
First Call Minnesota and Greater Twin Cities United Way according to normal
department payment schedules.

(27) Develop recommended standards for foster care homes that address the
components of specialized therapeutic services to be provided by foster care homes
with those services.

Sec. 11. Minnesota Statutes 2000, section 236.01, is amended by adding a
subdivision to read:

Subd, 20. RYAN WHITE COMPREHENSIVE AIDS RESOURCES EMER-
GENCY ACT. The commissioner shall act as the designated state agent for carrying

out respon51b1ht1es required under Title IT of the federal Ryan White Comprehensive

AIDS Resources Emergency (CARE) A Act. These responsibilities include:

(€3] coordinating statewide HIV/AIDS needs assessment activities;

(2) developing the state’s plan to meet identified health and support service needs
of people living w1th HIV/AIDS;

(3) administering federal funds designed to provide comprehensive bealth and
support services to persons living with HIV/AIDS

(4) administering federal funds designated for the AIDS drug assistance progtam
(ADAP),

(5) collecting rebates from pharmaceutical manufacturers on drugs purchased
Wlth Tederal ADAP funds; and

(6) utilizing ADAP rebate funds in accordance with gunidelines of the federal
Health Resources and Services Administration.
Rebates collected under this subd1v1s10n shall be dep051ted mto the ADAP account 1n

subdivision.

" Sec. 12. Minnesota Statutes 2000, section 256.9657, subdivision 1, as amended by
Laws 2002, chapter 220, article 14, section 5, is amended to read:

Subdivision 1. NURSING HOME LICENSE SURCHARGE. (a) Effective July
1, 1993, each non-state-operated nursing home licensed under chapter 144A shall pay
to the commissioner an annual surcharge according to the schedule in subdivision 4.
The surcharge shall be calculated as $620 per licensed bed. If the number of licensed
beds is reduced, the surcharge shall be based on the number of remaining licensed beds
the second month following the receipt of timely notice by the commissioner of human
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services that beds have been delicensed. The nursing home must notify the commis-
sioner of health in writing when beds are delicensed. The commissioner of health must
notify the commissioner of human services within ten working days after receiving
written notification. If the notification is received by the commissioner of human
services by the 15th of the month, the invoice for the second following month must be
reduced to recognize the delicensing of beds. Beds on layaway status continue to be
subject to the surcharge. The commissioner of human services must acknowledge a
medical care surcharge appeal within 30 days of receipt of the written appeal from the
provider.

b) Eﬂ°ect1ve July 1, 1994, the surcharge in paragraph (a) shall be increased to
$625.

(c) Effective August 15, 2003, the surcharge under paragraph (b) shall be
increased by an amount necessary to ensure a net gain to the general fund of
$9,620,000 during fiscal year 2004 as a result of:

(1) the total transfers anticipated during the fiscal year ending June 30, 2004,
under section 256B.19, subdivision 1d, paragraph (c);

(2) the county nursing home payment adjustments under section 256B.431,
subdivision 23, paragraph (c);

(3) the surcharges under this paragraph; and

(4) the nursing facility rate increases under section 256B.431, subdivision 37.
The increase under this paragraph shall not exceed $365 per bed.

(d) Effective August 15, 2004, the surcharge under paragraph (c) shall be equal to
an amount necessary to ensure a net gain to the general fund each fiscal year of
$10,228,000 as a result of: '

(1) the total transfers anticipated during the fiscal year under section 256B 19,
subdivision 1d, paragraph (c);

(2) the county nursing home payment adjustments under section 256B.431,
subdivision 23, paragraph (c);

(3) the surcharges under this paragraph; and

(4) the nursing facility rate increases under section 256B.431, subdivision 37.
The surcharge under this paragraph shall not exceed $365 per bed.

(e) Between April 1, 2002, and August 15, 2003, a facility governed by this
subdivision may elect to assume full participation in the medical assistance program by
agreeing to EIIF with all of the requirements of the medical assistance program,
including the rate equalization law in section 256B.48, subdivision 1, paragraph (a),
and all other requirements established in law or rule, and to begin intake of new
medical assistance recipients. Rates will be determined under Minnesota Rules, parts parts
9549.0010 to 9549.0080. Notwithstanding section 256B.431, subdivision 27, para-

graph (i), rate calculations will be subject to limits as prescribed in rule and law. Other
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than the adjustments in sections 256B.431, subdivisions 30 and 32; 256B.437,
subdivision 3, paragraph (b), Minnesota Rules, part 9549 0057, and any other
applicable legislation enacted prior to the finalization of rates, facilities assuming full
participation in medical assistance under this paragraph are not eligible for any rate

adjustments until the July 1 following thelr settle-up period,

EFFECTIVE DATE. This section is effective April 1, 2002.

Sec. 13. Minnesota Statutes 2001 Supplement, section 256B.0625, subdivision
13, as amended by Laws 2002, chapter 220, article 15, section 13, is amended to read:

Subd. 13. DRUGS. (a) Medical assistance covers drugs, except for fertility drugs
when specifically used to enhance fertility, if prescribed by a licensed practitioner and
dispensed by a licensed pharmacist, by a physician enrolled in the medical assistance
program as a dispensing physician, or by a physician or a nurse practitioner employed
by or under contract with a community health board as defined in section 145A.02,
subdivision 5, for the purposes of communicable disease control, The commissioner,
after receiving recommendations from professional medical associations and profes-
sional pharmacist associations, shall designate a formulary committee to advise the
commissioner on the names of drugs for which payment is made, recommend a system
for reimbursing providers on a set fee or charge basis rather than the present system,
and develop methods encouraging use of generic drugs when they are less expensive
and equally effective as trademark drugs. The formulary committee shall consist of
nine members, four of whom shall be physicians who are not employed by the
department of human services, and a majority of whose practice is for persons paying
privately or through health insurance, three of whom shall be pharmacists who are not
employed by the department of human services, and a majority of whose practice is for
persons paying privately or through health insurance, a consumer representative, and
a nursing home representative. Committee members shall serve three-year terms and
shall serve without compensation. Members may.be reappointed once.

(b) The commissioner shall establish a drug formulary. Its establishment and
publication shall not be subject to the requirements of the Administrative Procedure
Act, but the formulary committee shall review and comment on. the formulary contents.

The formulary shall not include:
(i) drugs or products for which there is no federal funding;

(if) over-the-counter drugs, except for antacids, acetaminophen, family planning
products, aspitin, insulin, products for the treatment of lice, vitamins for adults with
documented vitamin deficiencies, vitamins for children under the age of seven and
pregnant or nursing women, and any other over-the-counter drug identified by the
comimissioner, in consultation with the drug formulary committee, as necessary,
appropriate, and cost-effective for the treatment of certain specified chronic diseases,
conditions or disorders, and this determination shall not be subject to the requirements
of chapter 14;

(ii) z{norectics, except that medically necessary anorectics shall be covered for a
recipient previously diagnosed as having pickwickian syndrome and currently diag-
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nosed as having diabetes and being morbidly obese;
(iv) drugs for which medical value has not been established; and

(v) drugs from manufacturers who have not signed a rebate agreement with the
Department of Health and Human Services pursuant to section 1927 of title XIX of the
Social Security Act.

The commissioner shall publish conditions for prohibiting payment for specific
drugs after considering the formulary committee’s recommendations. An honorarium
of $100 per meeting and reimbursement for mileage shall be paid to each committee
member in attendance.

(c) The basis for determining the amount of payment shall be the lower of the
actual acquisition costs of the drugs plus a fixed dispensing fee; the maximum
allowable cost set by the federal government or by the commissioner plus the fixed
dispensing fee; or the usual and customary price charged to the public. The pharmacy
dispensing fee shall be $3.65, except that the dispensing fee for intravenous solutions
which must be compounded by the pharmacist shall be $8 per bag, $14 per bag for
cancer chemotherapy products, and $30 per bag for total parenteral nutritional products
dispensed in one liter quantities, or $44 per bag for total parenteral nutritional products
dispensed in quantities greater than one liter. Actual acquisition cost includes quantity
and other special discounts except time and cash discounts. The actual acquisition cost
of a drug shall be estimated by the commissioner, at average wholesale price minus
nine percent, except that where a drg has had its wholesale price reduced as a result
of the actions of the National Association of Medicaid Fraud Control Units, the
estimated actual acquisition cost shall be the reduced average wholesale price, without
the nine percent deduction. The maximum allowable cost of a multisource drug may
be set by the commissioner and it shall be comparable to, but no higher than, the
maximum amount paid by other third-party payors in this state who have maximum
allowable cost programs. The commissioner shall set maximum allowable costs for
multisource drugs that are not on the federal upper limit list as described in United
States Code, title 42, chapter 7, section 1396r-8(e), the Social Security Act, and Code
of Federal Regulations, title 42, part 447, section 447.332. Establishment of the amount
of payment for drugs shall not be subject to the requirements of the Administrative
Procedure Act. An additional dispensing fee of $.30 may be added to the dispensing fee
paid to pharmacists for legend drug prescriptions dispensed to residents of long-term
care facilities when a unit dose blister card system, approved by the department, is
used. Under this type of dispensing system, the pharmacist must dispense a 30-day
supply of drug. The National Drug Code (NDC) from the drug container used to fill the
blister card must be identified on the claim to the department. The unit dose blister card
containing the drug must meet the packaging standards set forth in Minnesota Rules,
part 6800.2700, that govern the return of unused drugs to the pharmacy for reuse. The
pharmacy provider will be required to credit the department for the actual acquisition
cost of all unused drugs that are eligible for reuse. Over-the-counter medications must
be dispensed in the manufacturer’s unopened package. The commissioner may permit
the drug clozapine to be dispensed in a quantity that is less than a 30-day supply.
Whenever a generically equivalent product is available, payment shall be on the basis
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of the actual acquisition cost of the generic drug, unless the prescriber specifically
indicates “dispense as written - brand necessary” on the prescription as required by
section 151.21, subdivision 2.

(d) For purposes of this subdivision, “multisource drugs” means covered
outpatient drugs, excluding innovator multisource drugs for which there are two or
more drug products, which:

(1) are related as therapeutically equivalent under the Food and Drug Adminis-
tration’s most recent publication of “Approved Drug Products with Therapeutic
Equivalence Evaluations”;

(2) are pharmaceutically equivalent and bioequivalent as determined by the Food
and Drug Administration; and

(3) are sold or marketed in Minnesota.

“Innovator multisource drug” means a multisource drug that was originally marketed
under an original new drug application approved by the Food and Drug Administration.

(e) The formulary committee shall review and recommend drugs which require
prior authorization. The formulary commitiée may recommend drugs for prior
authorization directly to the commissioner, as long as opportunity for public input is
provided. Prior authorization may be requested by the commissioner based on medical
and clinical criteria and on cost before certain drugs are eligible for payment. Before
a drug may be considered for prior authorization at the request of the commissioner:

(1) the drug formulary committee must develop criteria to be used for identifying
drugs; the development of these criteria is not subject to the requirements of chapter
14, but the formulary committee shall provide opportunity for public input in
developing criteria;

(2) the drug formulary committee must hold a public forum and receive pubhc
comment for an additional 15 days; and

(3) the drug formulary committee must consider data from the state Medicaid
program g such ¢ data is avallable and

(4) the commissioner must provide information to the formulary committee on the
impact that placing the drug on prior authorization will have on the quality of patient
care and on program costs, and information regarding whether the drug is subject to
clinical abuse or misuse.

Prior authorization may be required by the commissioner before certain formulary
drugs are eligible for payment. If prior authorization of a drug is required by the

commissioner, the commissioner must provide a 30-day notice period before imple- -
menting the prior authorization. If a prior authorization request is denied by the

department, the recipient may appeal the denial in accordance with section 256.045. If If
an appeal is filed, the dmg must be e provided without prior authorization until a

decision is made on the ‘appeal.
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(f) The basis for determining the amount of payment for drugs administered in an
outpatient setting shall be the lower of the usual and customary cost submitted by the
provider; the average wholesale price minus five percent; or the maximum allowable
cost set by the federal government under United States Code, title 42, chapter 7, section
1396r-8(e), and Code of Federal Regulations, title 42, section 447.332, or by the
commissioner under paragraph (©).

prescribed for the treatment of mental illness where there 1 1s no genencally equivalent
drug available unless the commissioner determines that prior authorization is necessary
for 1 patient safety. This | paragraph applies to any supplemental drug febate program
established or administered by the commissioner.

(h) Prior authorization shall not be required or utilized for any antihemophilic
factor drug prescribed for the treatment of hemophilia and blood disorders where there
is no generically equlvalent drug available unless the commissioner determines that
prior authorization is necessary for patient safety. This paragraph applies to any
supplemental diug rebate program established or administered by the commissioner.

This paragraph expires July 1, 2003,

Sec. 14 Minnesota Statutes 2000, section 256B.0625, subdivision 26, as amended
by Laws 2002, chapter 294, section 6, is amended to read: :

Subd. 26. SPECIAL EDUCATION SERVICES. (a) Medical assistance covers.
medical setvices identified in a recipient’s individualized education plan and covered
under the medical assistance state plan. Covered services include occupational therapy,
physical therapy, speech-language therapy, clinical psychological services, nursing
services, school psychological services, school social work services, personal care
assistants serving as management aides, assistive technology devices, transportation
services, health assessments, and other services covered under the medical assistance
state plan. Mental health services eligible for medical assistance reimbursement must
be provided or coordinated through a children’s mental health collaborative where a
collaborative exists if the child is included in the collaborative operational target
population. The provision or coordination of services does not require that the
individual education plan be developed by the collaborative.

The services may be provided by a Minnesota school district that is enrolled as a
medical assistance provider or its subcontractor, and only if the services meet all the
requirements otherwise applicable if the service had been provided by a provider other
than a school district, in the following areas: medical necessity, physician’s orders,
documentation, personnel qualifications, and prior authorization requirements. The
nonfederal share of costs for services provided under this subdivision is the
responsibility of the local school district as provided in section 125A.74. Services
listed in' a child’s individual education plan are eligible for medical assistance
‘reimbursement only if those services meet criteria for federal financial participation
under the Medicaid program.

(b) Approval of health-related services for inclusion in the individual education
plan does not require prior authorization for purposes of reimbursement under this
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chapter. The commissioner may require physician review and approval of the plan not
more than once annually or upon any modification of the individual education plan that
reflects a change in health-related services.

(e) Services of a speech-language pathologist provided under this section are
covered notwithstanding Minnesota Rules, part 9505.0390, subpart 1, item L, if the
person:

(1) holds a masters degree in speech-language pathology;

(2) is licensed by the Minnesota board of teaching as an educational speech-
language pathologist; and

(3) either has a certificate of clinical competence from the American Speech and
Hearing Association, has completed the equivalent educational requirements and work
experience necessary for the certificate or has completed the academic program and is
acquiring supervised work experience to qualify for the certificate.

(d) Medical assistance coverage for medically necessary services provided under
other subdivisions in this section may not be denied solely on the basis that the same
or similar services are covered under this subdivision.

(e) The commissioner shall develop and implement package rates, bundled rates,
or per diem rates for special education services under which separately covered
services are grouped together and billed as a unit in order to reduce administrative
complexity.

(f) The commissioner shall develop a cost-based payment structure for payment
of these services.

(g) Effective July 1, 2000, medical assistance services provided under an
individual education plan or an individual family service plan by local school districts
shall not count against medical assistance authorization thresholds for that child.

(h) Nursing services as defined in section 148.171, subdivision 15, and provided
as an individual education plan health-related service, are eligible for medical
assistance payment if they are otherwise a covered service in under the medical
assistant assistance program. Medical assistance covers the administration of prescrip-
tion medications by a licensed nurse who is employed b; by or under contract with a
school district when the administration of medications is identified in the child’s
individualized education plan. The simple administration of medications alone is not
covered under medical assistance when administered by a provider other than a school
district or when'it is not identified in the child’s individualized education n plan,

EFFECTIVE DATE, This section is effective for services provided on or after
April 1, 2002, upon federal “approval, if federal approval i is required.

Sec. 15. Minnesota Statutes 2000, section 256B.0625, subdivision 35, is amended
to read:

Subd. 35. FAMILY COMMUNITY SUPPORT SERVICES. (a) Medical
assistance covers family community support services as defined in section 245.4871,
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subdivision 17. In addition to the provisions of section 245.4871, and to the extent
authorized by rules promulgated by the state agency, medical assistance covers the
following services as family community support services:

(1) services identified in an individual treatment plan when provided by a trained
mental health behavioral aide under the direction of a mental health practitioner or
mental health professional;

(2) mental health crisis intervention and crisis stabilization services provided
outside of hospital inpatient settings; and

(3) the therapeutic components of preschool and therapeutic camp programs.

(b) Notwithstanding the provisions of Minnesota Rules, parts 9505.0324, subpart
2, 9505.0326, subpart 2, and 9505.0327, subpart 2,2 provider of family community
alpport services, home—_bzﬁl mental health services, or therapeutic support of foster
care services under contract with a county may continue to provide existing services,
and may provide new services, to a child if that child is placed in foster care, or the

chlld and family relocate, outside the original county of residence.

Sec. 16. Minnesota Statutes 2000, section 256B.0625, is amended by adding a
subdivision to read:

Subd. 44. TARGETED CASE MANAGEMENT SERVICES. Medical assis-
tance covers case management services for vulnerable adults and adults “with
developmental disabilities, as provided under section 256B.0924.

Sec. 17. Minnesota Statutes 2001 Supplement, section 256B.0627, subdivision
10, is amended to read:

Subd. 10. FISCAL INTERMEDIARY OPTION AVAILABLE FOR PER-
SONAL CARE ASSISTANT SERVICES. (a) The commissioner may allow a
recipient of personal care assistant services to use a fiscal intermediary to assist the
recipient in paying and accounting for medically necessary covered personal care
assistant services authorized in subdivision 4 and within the payment parameters of
subdivision 5. Unless otherwise provided in this subdivision, all other statutory and
regulatory provisions relating to personal care assistant services apply to a recipient
using the fiscal intermediary option.

(b) The recipient or responsible party shall:

(1) recruit, hire, and terminate a qualified professional, if a qualified professional
is requested by the recipient or responsible party;

(2) verify and document the credentials of the qualified professional, if a qualified
professional is requested by the recipient or responsible party;

(3) develop a service plan based on physician orders and public health nurse
assessment with the assistance of a qualified professional, if a qualified professional is
requested by the recipient or responsible party, that addresses the health and safety of
the recipient;
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(4) recruit, hire, and terminate the personal care assistant;

(5) orient and train the personal care assistant with assistance as needed from the
qualified professional; ’

(6) supervise and evaluate the personal care assistant with assistance as needed
from the recipient’s physician or the qualified professional;

(7) monitor and verify in writing and report to the fiscal intermediary the number
of hours worked by the personal care assistant and the qualified professional; and

(8) enter into a written agreement, as specified in paragraph (f).
(c) The duties of the fiscal intermediary shall be to:

(1) bill the medical assistance program for personal care assistant and qualified
professional services;

(2) request and secure background checks on personal care assistants and
qualified professionals according to section 245A.04;

(3) pay the personal care assistant and qualified professional based on actual hours
of services provided;

(4) withhold and pay all applicable federal and state taxes;

(5) verify and keep records of hours worked by the personal care assistant and
qualified professional;

(6) make the arrangements and pay unemployment insurance, taxes, workers’
compensation, liability insurance, and other benefits, if any;

(7) enroll in the medical assistance program as a fiscal intermediary; and

(8) enter into a written agreement as specified in paragraph (f) before services are
provided.

(d) The fiscal intermediary:

(1) may not be related to the recipient, qualified professional, or the personal care
assistant;

(2) must ensure arm’s length transactions with the recipient and personal care
assistant; and

(3) shall be considered a joint employer of the personal care assistant and
qualified professional to the extent specified in this section.

The fiscal intermediary or owners of the entity that provides fiscal intermediary
services under this subdivision must pass a criminal background check as required in
section 256B.0627, subdivision 1, paragraph (e).

(e) If the recipient or responsible party requests a qualified professional, the
qualified professional providing assistance to the recipient shall meet the qualifications
specified in section 256B.0625, subdivision 19¢. The qualified professional shall assist
the recipient in developing and revising a plan to meet the recipient’s needs, as
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assessed by the public health nurse. In performing this function, the qualified
professional must visit the recipient in the recipient’s home at least once annually. The
qualified professional must report any suspected abuse, neglect, or financial exploita-
tion of the recipient to the appropriate authorities.

(f) The fiscal intermediary, recipient or responsible party, personal care assistant,
and qualified professional shall enter into a written agreement before services are
started. The agreement shall include;

(1) the duties of the recipient, qualified professional, personal care assistant, and
fiscal agent based on paragraphs (a) to (e);

(2) the salary and benefits for the personal care assistant and the qualified
professional;

(3) the administrative fee of the fiscal intermediary and services paid for with that
fee, including background check fees;

(4) procedures to respond to billing or payment complaints; and

" (5) procedures for hiring and terminating the personal care assistant and the
qualified professional.

(g) The rates paid for personal care assistant services, shared care services,
qualified professional services, and fiscal intermediary services under this subdivision
shall be the same rates paid for personal care assistant services and qualified
professional services under subdivision 2 respectively. Except for the administrative
fee of the fiscal intermediary specified in paragraph (f), the remainder of the rates paid
to the fiscal intermediary must be used to pay for the salary and benefits for the
personal care assistant or the qualified professional.

(h) As part of the assessment defined in subdivision 1, the following conditions
must be met to use or continue use of a fiscal intermediary:

(1) the recipient must be able to direct the recipient’s own care, or the responsible
party for the recipient must be readily available to direct the care of the personal care
assistant;

(2) the recipient or responsible party must be knowledgeable of the health care
needs of the recipient and be able to effectively communicate those needs;

(3) a face-to-face assessment must be conducted by the local county public health
nurse at least annually, or when there is a significant change in the recipient’s condition
or change in the need for personal care assistant services;

(4) the recipient cannet select the shared services option as specified in
subdivisien § recipients who choose to use the shared care option as specified in

subdivigion 8 must utilize the the same fiscal intermediary; and

(5) parties must be in compliance with the written agreement specified in
paragraph (f).
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(i) The commissioner shall deny, revoke, or suspend the authorization to use the
fiscal infermediary option if:

(1) it has been determined by the .qualiﬁed professional or local county public
health nurse that the use of this option jeopardizes the recipient’s health and safety;

(2) the parties have failed to comply with the written agreement specified in
paragraph (f); or

(3) the use of the option has led to abusive or fraudulent billing for personal care
assistant services.

The recipient or responsible party may appeal the commissioner’s action
according to section 256.045. The denial, revocation, or suspension to use the fiscal
intermediary option shall not affect the recipient’s authorized level of personal care
assistant services as determined in subdivision 3.

Sec. 18, Minnesota Statutes 2001 Supplement, section 256B.0911, subdivision 4b,
is amended to read:

Subd. 4b, EXEMPTIONS AND EMERGENCY ADMISSIONS. (a) Exemp-
tions from the federal screening requirements outlined in subdivision 4a, paragraphs
(b) and (c), are limited to:

(1) a person who, having entered an acute care facility from a certified nursing
facility, is returning to a certified nursing facility; and

(2) a person transferring from one certified nursing facility in Minnesota to
another certified nursing facility in Minnesota; and

(3) a person, 21 years of age or older, who satisfies the following ctiteria, as

specified in Code of Federal Regulations, title 42, section 483.106(b)(2):

(i) the person is admitted to a nursing facility directly from a hospltal after
receiving g acute mpatxent care at the hospltal

(ii) the person requires nursing facility services for the same condition for which
care was provided in the hospital; and

(iii) the attendmg physmlan has certified before the nursmg fac111ty admlssmn that

(b) Persons who are exempt from preadmission screening for purposes of level of
care determination include:

(1) persons described in paragraph (a);

(2) an individual who has a contractual right to have nursing facility care paid for
indefinitely by the veterans’ administration;

(3) an individual enrolled in a demonstration project under section 256B.69,
subdivision 8, at the time of application to a nursing facility;
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(4) an individual currently being served under the alternative care program or
under a home and community-based services waiver authorized under section 1915(c)
of the federal Social Security Act; and

(5) individuals admitted to a certified nursing facility for a short-term stay, which
is expected to be 14 days or less in dyration based upon a physician’s certification, and
who have been assessed and approved for nursing facility admission within the
previous six months. This exemption applies only if the consultation team member
determines at the time of the initial assessment of the six-month period that it is
appropriate to use the nursing facility for short-term stays and that there is an adequate
plan of care for return to the home or community-based setting. If a stay exceeds 14
days, the individual must be referred no later than the first county working day
following the 14th resident day for a screening, which must be completed within five
working days of the referral. The payment limitations in subdivision 7 apply to an
individual found at screening to not meet the-level of care criteria for admission to a
certified nursing facility.

(c) Persons admitted to a Medicaid-certified nursing facility from the community
on an emergency basis as described in paragraph (d) or from an acute care facility on
a nonworking day must be screened the first working day after admission.

(d) Emergency admission to a nursing facility prior to screening is permitted when
all of the following conditions are met:

(1) a person is admitted from the community to a certified nursing or certified
boarding care facility during county nonworking hours;

(2) a physician has determined that delaying admission until preadmission
screening is completed would adversely affect the person’s health and safety;

(3) there is a recent precipitating event that precludes the client from living safely
in the community, such as sustaining an injury, sudden onset of acute illness, or a
caregiver’s inability to continue to provide care;

(4) the attending physician has authorized the emergency placement and has
documented the reason that the emergency placement is recommended; and

(5) the county is contacted on the first working day following the emergency
admission.
Transfer of a patient from an acute care hospital to a nursing facility is not considered
an emergency except for a person who has received hospital services in the following
situations: hospital admission for observation, care in an emergency room without
hospital admission, or following hospital 24-hour bed care.

(e} A nursing facility must provide a written notice to persons who satisfy the
criteria in paragraph (a), clause (3), regarding the person’s nght to request uest and receive
long—term care consultation serv1ces as defined ir in subd1v1s1on 1a. The notice 1 must be

the commissioner.
EFFECTIVE DATE. This section is effective the day following final enactment.
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Sec. 19. Minnesota Statutes 2001 Supplement, section 256B.0911, subdivision 4d,
s 'amended to read:

Subd. 4d. PREADMISSION SCREENING OF INDIVIDUALS UNDER 65
YEARS OF AGE. (a) It is the policy of the state of Minnesota to ensure that
individuals with disabilities or chronic illness are served in the most integrated sefting
appropriate to their needs and have the necessary information to make informed
choices about home and community-based service options.

(b) Individuals under 63 years of age who are admitted to a nursing facility from
a hospital must be screened prior to admission as outlined in subdivisions 4a through
4c.

(c) Individuals under 65 years of age who are admitted to nursing facilities with
only a telephone screening must receive a face-to-face assessment from the long-term
care consultation team member of the county in which the facility is located or from
the recipient’s county case manager within 20 working days of admission.

(d) Individuals under 65 years of age who are admitted to a nursing facility
without preadmission screening according fc to ‘the exemption described in subdivision
4b, paragraph (a), clause (3), and who remain in 'in the facility longer than 30 days must
receive a face-to- ‘to-face assessment within 40 days of admission.

(e) At the face-to-face assessment, the long-term care consultation team member
or county case manager must perform the activities required under subdivision 3b.

@) (f) For individuals under 21 years of age, a screening interview which
. recommends nursing facility admission must be face-to-face and approved by the
commissioner before the individual is admitted to the nursing facility.

¢ (g) In the event that an individual under 65 years of age is admitted to a nursing
facility on an emergency basis, the county must be notified of the admission on the next
working day, and a face-to-face assessment as described in paragraph (c) must be
conducted within 20 working days of admission.

&) (h) At the face-to-face assessment, the long-term care consultation team
member or the case manager must present information about home and community-
based options so the individual can make informed choices. If the individual chooses
home and community-based services, the long-term care consultation team member or
case manager must complete a written relocation plan within 20 working days of the
visit. The plan shall describe the services needed to move out of the facility and a time
line for the move which is designed to ensure a smooth transition to the individual’s
home and community.

@) (i) An individual under 65 years of age residing in a nursing facility shall
receive a face-to-face assessment at least every 12 months to review the person’s
service choices and available alternatives unless the individual indicates, in writing,
that annual visits are not desired. In this case, the individual must receive a face-to-face
assessment at least once every 36 months for the same purposes.
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€ (§) Notwithstanding the provisions of subdivision 6, the commissioner may pay
county agencies directly for face-to-face assessments for individuals under 65 years of
age who are being considered for placement or residing in a nursing facility.

EFFECTIVE DATE. This section is effective the day following final enactment.

Sec. 20. Minnesota Statutes 2001 Supplement, section 256B.0913, subdivision 4,
is amended to read:

Subd. 4. ELIGIBILITY FOR FUNDING FOR SERVICES FOR NONMEDI-
CAL ASSISTANCE RECYPIENTS. (a) Funding for services under the alternative
care program is available to persons who meet the following criteria:

(1) the person has been determined by a community assessment under section
256B.0911 to be a person who would require the level of care provided in a nursing
facility, but for the provision of services under the alternative care program;

2) the person is age 65 or older; -

» (3) the person would be eligible for medical assistance within 180 days of
admission to a nursing facility;

(4) the person is not ineligible for the medical assistance program due to an dSSCt
transfer penalty;

(5) the person needs services that are not funded through other state or federal
funding; and

) the monthly cost of the alternative care services funded by the program for this
person does not exceed 75 percent of the statewide weighted average monthly nursing .
facility rate of the case mix resident class to which the individual alternative care client
would be assigned under Minnesota Rules, parts 9549.0050 to 9549.0059, less the
recipient’s maintenance needs allowance as described in section 256B.0915, subdivi-
sion 1d, paragraph (a), until the first day of the state fiscal year in which the resident
assessment system, under section 256B.437, for nursing home rate determination is
implemented. Effective on the first day of the state fiscal year in which a resident
assessment system, under section 256B.437, for nursing home rate determination is
implemented and the first day of each subsequent state fiscal year, the monthly cost of
alternative care services for this person shall not exceed the alternative care monthly
cap for the case mix resident class to which the alternative care client would be
assigned under Minnesota Rules, parts 9549.0050 to 9549.0059, which was in effect on
the last day of the previous state fiscal year, and adjusted by the greater of any
legislatively adopted home and community-based services cost-of-living percentage
increase or any legislatively adopted statewide percent rate increase for nursing
facilities. This monthly limit does not prohibit the alternative care client from payment
for additional services, but in no case may the cost of additional services purchased
under this section exceed the difference between the client’s monthly service limit
defined under section 256B.0915, subdivision 3, and the alternative care program
monthly service limit defined in this paragraph. If medical supplies and equipment or
environmental modifications are or will be purchased for an alternative care services
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recipient, the costs may be prorated on a monthly basis for up to 12 consecutive months
beginning with the month of purchase. If the monthly cost of a recipient’s other
alternative care services exceeds the monthly limit established in this paragraph, the
annual cost of the alternative care services shall be determined. In this event, the annual
cost of alternative care services shall not exceed 12 times the monthly limit described
in this paragraph.

(b) Alternative care funding under this subdivision is not available for a person
who is a medical assistance recipient or who would be eligible for medical assistance
without a spenddown or waiver obligation. A person whose initial application for
medical assistance is being processed may be served under the alternative care
program for a period up to 60 days. If the individual is found to be eligible for medical
assistance, medical assistance must be billed for services payable under the federally
approved elderly waiver plan and delivered from the date the individual was found
eligible for the federally approved elderly waiver plan. Notwithstanding this provision,
upon federal approval, alternative care funds may not be used to pay for any service
the cost of which is payable by medical assistance or which is used by a recipient to
meet a medical assistance income spenddown or waiver obligation.

(c) Alternative care funding is not available for a person who resides in a licensed
nursing home, certified boarding care home, hospital, or intermediate care facility,
except for case management services which are provided in support of the discharge
planning process to a nursing home resident or certified boarding care home resident
whe i ineligible for case management funded by medieal assistance,

Sec. 21. Minnesota Statutes 2001 Supplement, section 256B.0913, subdiVision 5,
is amended to read:

Subd, 5. SERVICES COVERED UNDER ALTERNATIVE CARE, (a) Alter-
native care funding may be used for payment of costs of:

(1) adult foster care;

(2) adult day care;

(3) home health aide;

(4) homemaker services;

(5) personal care;

(6) case management;

(7) respite care;

(8) assisted living;

(9) residential care sérvices;

(10) care-related supplies and equipment;
(11) meals delivered to the home;

(12) transportation;
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(13) skilled nursing services;

(14) chore servicgs;

(15) companion services;

(16) nutrition services;

(17) training for direct informal caregivers;

(18) telemedicine telehome care devices to monitor recipients in their own homes
as an alternative to hospital care, nursing home care, or home visits;

(19) other services which includes discretionary funds and direct cash payments
to clients, following approval by the commissioner, subject to the provisions of
paragraph (j). Total annual payments for “other services” for all clients within a county
may not exceed either ten 25 percent of that county’s annual alternative care program
base m10catione£$5£09;&—hiehe¥erggfeateﬁlnmeaseshanﬂﬁsameumﬁeeed&he
county’s total annual alternative care program base alloecation; and

(20) environmental modifications.

(b) The county agency must ensure that the funds are not used to supplant services
available through other public assistance or services programs.

(c) Unless specified in statute, the services, service definitions, and standards for
alternative care services shall be the same as the services, service definitions, and
standards specified in the federally approved elderly waiver plan. Except for the céunty
agencies’ approval of direct cash payments to clients as described in paragraph (j) or
for a provider of supplies and equipment when the monthly cost of the supplies and
equipment is less than $250, persons or agencies must be employed by or under a
contract with the county agency or the public health nursing agency of the local board
of health in order to receive funding under the alternative care program. Supplies and
equipment may be purchased from a vendor not certified to participate in the Medicaid
program if the cost for the item is less than that of a Medicaid vendor.

(d) The adult foster care rate shall be considered a difficulty of care payment and
shall not include room and board. The adult foster care rate shall be negotiated between
the county agency and the foster care provider. The alternative care payment for the
foster care service in combination with the payment for other alternative care services,
including case management, must not exceed the limit specified in subdivision 4,

paragraph (a), clause (6).

(e) Personal care services must meet the service standards defined in the federally
approved elderly waiver plan, except that a county agency may contract with a client’s
relative who meets the relative hardship waiver requirement as defined in section
256B.0627, subdivision 4, paragraph (b), clause (10), to provide personal care services
if the county agency ensures supervision of this service by a registered nurse or mental
health praetitioner qualified professional as defined in section 256B.0625, subdivision

19c.
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() For purposes of this section, residential care services are services which are
provided to individuals living in residential care homes. Residential care homes are
currently licensed as board and lodging establishments and are registered with the
department of health as providing special services under section 157.17 and are not
subject to registration under chapter 144D. Residential care services are defined as
“supportive services” and “health-related services.” “Supportive services” means the
provision of up to 24-hour supervision and oversight. Supportive services includes: (1)
transportation, when provided by the residential care home only; (2) socialization,
when socialization is part of the plan of care, has specific goals and outcomes
established, and is not diversional or recreational in nature; (3) assisting clients in
setting up meetings and appointments; (4) assisting clients in setting up medical and
social services; (5) providing assistance with personal laundry, such as catrying the
client’s laundry to the laundry room. Assistance with personal laundry does not include
any laundry, such as bed linen, that is included in the room and board rate.
“Health-related services” are limited to minimal assistance with dressing, grooming,
and bathing and providing reminders to residents to take medications that are
self-administered or providing storage for medications, if requested. Individuals
receiving residential care services cannot receive homemaking services funded under
this section.

(g) For the purposes of this section, “assisted living” refers to supportive services
provided by a single vendor to clients who reside in the same apartment building of
three or more units which are not subject to registration under chapter 144D and are
licensed by the department of health as a class A home care provider or a class E home
care provider. Assisted living services are defined as up to 24-hour supervision, and
oversight, supportive services as defined in clause (1), individualized home care aide
tasks as defined in clause (2), and individualized home management tasks as defined
in clause (3) provided to residents of a residential center living in their units or
apartments with a full kitchen and bathroom. A full kitchen includes a stove, oven,
refrigerator, food preparation counter space, and a kitchen utensil storage compart-
ment. Assisted living services must be provided by the management of the residential
center or by providers under contract with the management or with the county.

(1) Supportive services include:

(i) socialization, when socialization is part of the plan of care, has specific goals
and outcomes established, and is not diversional or recreational in nature;

(ii) assisting clients in setting up meetings and appointments; and

(ii) providing transportation, when provided by the residential center only.
(2) Home care aide tasks means:

(i) preparing modified diets, such as diabetic or low sodium diets;

(ii) reminding residents to take regularly scheduled medications or to perform
exercises;

(iii) household chores in the presence of technically sophisticated medical
equipment or episodes of acute illness or infectious disease;
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(iv) household chores when the resident’s care requires the prevention of exposure
to infections disease or containment of infectious disease; and

(v) assisting with dressing, oral hygiene, hair care, grooming, and bathing, if the
resident is ambulatory, and if the resident has no serious acute illness or infectious
disease. Oral hygiene means care of teeth, gums, and oral prosthetic devices.

(3) Home management tasks means:

(i) housekeeping;

(ii) laundry;

(iii) preparation of regular snacks and meals; and
(iv) shopping.

Individuals receiving assisted living services shall not receive both assisted living
services and homemaking services. Individualized means services are chosen and
designed specifically for each resident’s needs, rather than provided or offered to all
residents regardless of their illnesses, disabilities, or physical conditions. Assisted
living services as defined in this section shall not be authorized in boarding and lodging
establishments licensed according to sections 157.011 and 157.15 to 157.22.

(h) For establishments registered under chapter 144D, assisted living services
under this section means either the services described in paragraph (g) and delivered
by a class E home care provider licensed by the department of health or the services
described under section 144A.4605 and delivered by an assisted living home care
provider or a class A home care provider licensed by the commissioner of health.

(i) Payment for assisted living services and residential care services shall be a
monthly rate negotiated and anthorized by the county agency based on an individu-
alized service plan for each resident and may not cover direct rent or food costs.

(1) The individualized monthly negotiated payment for assisted living services as
described in paragraph (g) or (h), and residential care services as described in
paragraph (f), shall not exceed the nonfederal share in effect on July 1 of the state fiscal
year for which the rate limit is being calculated of the greater of either the statewide
or any of the geographic groups’ weighted average monthly nursing facility payment
rate of the case mix resident class to which the alternative care eligible client would be
assigned under Minnesota Rules, parts 9549.0050 to 9549.0059, less the maintenance
needs allowance as described in section 256B.0915, subdivision 1d, paragraph (a),
until the first day of the state fiscal year in which a resident assessment system, under
section 256B.437, of nursing home rate determination is implemented. Effective on the
first day of the state fiscal year in which a resident assessment system, under section
256B.437, of nursing home rate determination is implemented and the first day of each
subsequent state fiscal year, the individualized monthly negotiated payment for the
services described in this clause shall not exceed the limit described in this clause
which was in effect on the last day of the previous state fiscal year and which has been
adjusted by the greater of any legislatively adopted home and community-based
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services cost-of-living percentage increase or any legislatively adopted statewide
percent rate increase for nursing facilities.

(2) The individualized monthly negotiated payment for assisted living services
described under section 144A.4605 and delivered by a provider licensed by the
department of health as a class A home care provider or an assisted living home care
provider and provided in a building that is registered as a housing with services
establishment under chapter 144D and that provides 24-hour supervision in combina-
tion with the payment for other alternative care services, including case management,
must not exceed the limit specified in subdivision 4, paragraph (a), clause (6).

(i) A county agency may make payment from their alternative care program
allocation for “other services” which include use of “discretionary funds” for services
that are not otherwise defined in this section and direct cash payments to the client for
the purpose of purchasing the services. The following provisions apply to payments
under this paragraph:

(1) a cash payment to a client under this provision cannot exceed 80 pezcent of the
monthly payment limit for that client as specified in subdivision 4, paragraph (a),
clause (6);

(2) a county may not approve any cash payment for a client who meets either of
the following:

(i) has been assessed as having a dependency in orientation, unless the client has
an authorized representative. An “authorized representative” means an individual who
is at least 18 years of age and is designated by the person or the person’s legal
representative to act on the person’s behalf. This individual may be a family member,
guardian, representative payee, or other individual designated by the person or the
person’s legal representative, if any, to assist in purchasing and arranging for supports;
or

(ii) is concurrently receiving adult foster care, residential care, or assisted living
services; .

(3) cash payments to a person or a person’s family will be provided through a
monthly payment and be in the form of cash, voucher, or direct county payment to a
vendor. Fees or premiums assessed to the person for eligibility for health and human
services are not reimbursable through this service option. Services and goods
purchased through cash payments must be identified in the person’s individuvalized care
plan and must meet all of the following criteria:

(i) they must be over and above the normal cost of caring for the person if the
person did not have functional limitations;

(ii) they must be directly attributable to the person’s functional limitations;

(iii) they must have the potential to be effective at meeting the goals of the
program;

(iv) they must be consistent with the needs identified in the individualized service
plan. The service plan shall specify the needs of the person and family, the form and
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amount of payment, the items and services to be reimbursed, and the arrangements for
management of the individual grant; and

(v) the person, the person’s family, or the legal representative shall be provided
sufficient information to ensure an informed choice of alternatives. The local agency
shall document this information in the person’s care plan, including the type and level
of expenditures to be reimbursed;

(4) the state of Minnesota, county, lead agency under contract, or tribal
government under contract to administer the alternative care program shall not be
liable for damages, injuries, or liabilities sustained through the purchase of direct
supports or goods by the person, the person’s family, or the authorized representative
with funds received through the cash payments under this section. Liabilities include,
but are not limited to, workers’ compensation, the Federal Insurance Contributions Act
(FICA), or the Federal Unemployment Tax Act (FUTA);

(5) persons receiving grants under this section shall have the following respon-
sibilities:

(i) spend the grant money in a manner corsistent with their individualized service
plan with the local agency;

(ii) notify the local agency of any necessary changes in the grant expenditures;

(iii) arrange and pay for supports; and

(iv) inform the local agency of areas where they have experienced difficulty
securing or maintaining supports; and

(6) the county shall report client outcomes, services, and costs under this
paragraph in a manner prescribed by the commissioner.

4 Upen implementation of direct cash payments to clients under this section; any
person determined elipible for the alternative eare program whe choeses a cash
payment approved by the county ageney shall receive the cash payment under this
section and not under section 256476 unless the persor was receiving a consumer
suppert grant under section 256:476 before implementation of direct cash payments

Sec. 22. Minnesota Statutes 2001 Supplement, section 256B.0913, subdivision 8,
is amended to read:

Subd. 8. REQUIREMENTS FOR INDIVIDUAL CARE PLAN. (a) The case
manager shall implement the plan of care for each alternative care client and ensure
that a client’s service needs and eligibility are reassessed at least every 12 months. The
plan shall include any services prescribed by the individual’s attending physician as
necessary to allow the individual to remain in a community setting. In developing the,
individual’s care plan, the case manager should include thé use of volunteers from
families and neighbors, religious organizations, social clubs, and civic and service
organizations to support the formal home care services. The county shall be held
harmless for damages or injuries sustained through the use of volunteers under this
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subdivision including workers’ compensation liability. The lead agency shall provide
documentation in each individual’s plan of care and, if requested, to the commissioner
that the most cost-effective alternatives available have been offered to the individual
and that the individual was free to choose among available qualified providers, both
public and private. The case manager must give the individual a ten-day written notice
of any deerease in or denial, termination, or reduction of alternative care services.

(b) If the county administering alternative care services is different than the
county of financial responsibility, the care plan may be implemented without the
approval of the county of financial responsibility.

Sec. 23. Minnesota Statutes 2001 Supplement, section 256B.0913, subdivision
10, is amended to read:

Subd. 10. ALLOCATION FORMULA. (a) The alternative care appropriation
for fiscal years 1992 and beyond shall cover only alternative care eligible clients. Prios
te By July 1 of each year, the commissioner shall allocate to county agencies the state
funds available for alternative care for persons eligible under subdivision 2.

(b) The adjusted base for each county is the county’s current fiscal year base
allocation plus any targeted funds approved during the current fiscal year, Calculations
for paragraphs (c) and (d) are to be made as follows: for each county, the determination
of alternative care program expenditures shall be based on payments for services
rendered from April 1 through March 31 in the base year, to the extent that claims have
been submitted and paid by June 1 of that year.

(c) If the alternative care program expenditures as defined in paragraph (b) are 95
petcent or more of the county’s adjusted base allocation, the allocation for the next
fiscal year is 100 percent of the adjusted base, plus inflation to the extent that inflation
is included in the state budget.

(d) If the alternative care program expenditures as defined in paragraph (b) are
less than 95 peicent of the county’s adjusted base allocation, the allocation for the next
fiscal year is the adjusted base allocation less the amount of unspent funds below the
95 percent level.

(e) If the annual legislative appropriation for the alternative care program is
inadequate to fund the combined county allocations for a biennium, the commissioner
shall distribute to each county the entire annual appropriation as that county’s
percentage of the computed base as calculated in paragraphs (c) and (d).

Sec. 24. Minnesota Statutes 2001 Supplement, section 256B.0913, subdivision
12, is amended to read:

Subd. 12. CLIENT PREMIUMS. (a) A premium is required for all alternative
care eligible clients to help pay for the cost of participating in the program. The amount
of the premium for the alternative care client shall be determined as follows:

(1) when the alternative care client’s income less recurring and predictable
medical expenses is greater than the recipient’s maintenance needs allowance as
defined in section 256B.0915, subdivision 1d, paragraph (a), but less than 150 percent
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of the federal poverty guideline effective on July 1 of the state fiscal year in which the
premium is being computed, and total assets are less than $10,000, the fee is zero;

(2) when the alternative care client’s income less recurring and predictable
medical expenses is greater than 150 percent of the federal poverty guideline effective
on July 1 of the state fiscal year in which the premium is being computed, and total
assets are less than $10,000, the fee is 25 percent of the cost of alternative care services
or the difference between 150 percent of the federal poverty guideline effective on July
1 of the state fiscal year in which the premium is being computed and the client’s
income less recurring and predictable medical expenses, whichever is less; and

(3) when the alternative care client’s total assets are greater than $10,000, the fee
is 25 percent of the cost of alternative care services.

For married persons, total assets are defined as the total marital assets less the
estimated community spouse asset allowance, under section 256B.059, if applicable.
For married persons, total income is defined as the client’s income less the monthly
spousal allotment, under section 256B.058.

All alternative care services except case management shall be included in the
estimated costs for the purpose of determining 25 percent of the costs.

The monthly premium shall be calculated based on the cost of the first full month
eemple%edera“heendef&men&hs;whieheve;eemesﬁ;s&ﬁenﬁumé are due and
payable each month alternative care services are received unless the actual cost of the
services is less than the premiom.

(b) The fee shall be waived by the commissioner when:

(1) a person who is residing in a nursing facility is receiving case management
only;

(2) a person is applying for medical assistance;

(3) a married couple is requesting an asset assessment under the spousal
impoverishment provisions;

@ a person is found eligible for alternative care, but is not yet receiving
alternative care services; or

(5) a person’s fee under paragraph (a) is less. than $25.

(c) The county agency must record in the state’s receivable system the client’s
assessed premijum amount or the reason the premium has been waived. The
commissioner will bill and collect the premium from the client. Money collected must
be deposited in the general fund and is appropriated to the commissioner for the
alternative care program. The client must supply the county with the client’s social
security number at the time of application. The county shall supply the commissioner
with the client’s social security number and other information the commissioner
requires to collect the premium from the client. The commissioner shall collect unpaid
premiums using the Revenue Recapture Act in chapter 270A and other methods
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available to the commissionet. The commissioner may -require counties to inform
clients of the collection procedures that may be used by the state if a premium is not
paid. This paragraph does not apply to alternative care pilot projects authorized in
Laws 1993, First Special Session chapter 1, article 5, section 133, if a county operating
under the pilot project reports the following dollar amounts to the commissioner
quarterly:

) total premiums billed to clients;
(2) total collections of premiums billed; and

(3) balance of premiums owed by clients.

If a county does not adhere to these reporting requirements, the commissioner may
terminate the billing, collecting, and remitting portions of the pilot project and require
the county involved to operate under the procedures set forth in this paragraph.

(&) The commmissioner shall begin to adopt emesgeney or permanent rules
goverping clent premivms within 30 days after July 4 199%; including eriteria for
determining when services to a client must be terminated due to failure fo pay a
premivm:

Sec. 25. Minnesota Statutes 2001 Supplement, section 256B.0913, subdivision
14, is amended to read:

Subd. 14. PROVIDER REQUIREMENTS, PAYMENT, AND RATE AD-
JUSTMENTS. (a) Unless otherwise specified in statute, providers must be enrolled as
Minnesota health care program providers and abide by the requirements for provider
participation according to Minnesota Rules, p patt 9505.0193.

(b) Payment for provided alternative care services as approved by the client’s case
manager shall be occur through the invoice processing procedures of the department’s
Medicaid Management Information System (MMIS). To receive payment, the courity
or vendor must submit invoices within 12 months following the date of service. The
county agency and its vendors under contract shall not be reimbursed for services
which exceed the county allocation.

) (c) The county shall negotiate individual rates with vendors and may authorize
service [;égrment for actual costs up to the county’s current approved rate. Notwith-
standing any other rule or statutory provision to the contrary, the commissioner shall
not be authorized to increase rates by an annual inflation factor, unless so authorized
by the legislature, To improve access to community services and eliminate payment
dispatities between the alternative care program and the elderly waiver program, the
commissioner shall establish statewide maximum service rate limits and eliminate
county-specific service rate limits.

(1) Effective July 1, 2001, for service rate limits, except those in subdivision 5,
paragraphs (d) and (i), the rate limit for each service shall be the greater of the
alternative care statewide maximum rate or the elderly waiver statewide maximum
rate.
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(2) Counties may negotiate individual service rates with vendors for actual costs
up to the statewide maximum service rate limit.

Sec. 26. Minnesota Statutes 2001 Supplement, section 256B.0915, subdivision 3,
is amended to read:

Subd. 3. LIMITS OF CASES, RATES, PAYMENTS, AND FORECASTING.
(a) The number of medical assistance waiver recipients that a county may serve must
be allocated according to the number of medical assistance waiver cases open on July
1 of each fiscal year. Additional recipients may be served with the approval of the
commissioner.

(b) The monthly limit for the cost of waivered services to an individual elderly
~ waiver client shall be the weighted average monthly nursing facility rate of the case
mix resident class to which the elderly waiver client would be assigned under
Minnesota Rules, parts 9549.0050 to 9549.0059, less the recipient’s maintenance needs
allowance as described in subdivision 1d, paragraph (a), until the first day of the state
fiscal year in which the resident assessment system as described in section 256B.437
for nursing home rate determination is implemented. Effective on the first day of the
state fiscal year in which the resident assessment system as described in section
256B.437 for nursing home rate determination is implemented and the first day of each
subsequent state fiscal year, the monthly limit for the cost of waivered services to an
individual elderly waiver client shall be the rate of the case mix resident class to which
the waiver client would be assigned under Minnesota Rules, parts 9549.0050 to
9549.0059, in effect on the last day of the previous state fiscal year, adjusted by the
greater-of any legislatively adopted home and community-based services cost-of-living
percentage increase or any. legislatively adopted statewide percent rate increase for
nursing facilities.

(c) If extended medical supplies and equipment or environmental modifications
are or will be purchased for an elderly waiver client, the costs may be prorated for up
to 12 consecutive months beginning with the month of purchase. If the monthly cost
of a recipient’s waivered services exceeds the monthly limit established in paragraph
(b), the apnual cost of all waivered services shall be determined. In this event, the
annual cost of all waivered services shall not exceed 12 times the monthly limit of
waivered services as described in paragraph (b).

. (d) For a person who is. a nursing facility resident at the time of requesting a
determination of eligibility for elderly waivered services, a monthly conversion limit
for the cost of elderly waivered services may be requested. The monthly conversion
limit for the cost of elderly waiver services shall be the resident class assigned under
Minnesota Rules, parts 9549.0050 to 9549.0059, for that resident in the nursing facility
where the resident currently resides until July 1 of the state fiscal year in which the
resident assessment system as described in section 256B.437 for nursing home rate
determination is implemented. Effective on July 1 of the state fiscal year in which the
resident assessment system as described in section 256B.437 for nursing home rate
determination is implemented, the monthly conversion limit for the cost of elderly
waiver services shall be the per diem nursing facility rate as determined by the resident
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assessment system as described in section 256B.437 for that resident in the nursing
facility where the resident currently resides multiplied by 365 and divided by 12, less
the recxpuant ] mamtenance needs allowance as descubed in subdivision 1d. The
leg1slat1ve1y adopted home and community-based services cost-of-living percentage
increase or any subsequent 1eg1slat1ve1y adopted statewide percentage rate increase for
nursing facilities. The limit under this clause only applies to persons discharged from
a nursing facility after a minimum 30-day stay and found eligible for waivered services
on or after July 1, 1997. The following costs must be included in determining the total
monthly costs for the waiver client:

(1) cost of all waivered services, including extended medical supplies and
equipment and environmental modifications; and

(2) cost of skilled nursing, home health aide, and personal care services
reimbursable by medical assistance.

(e) Medical assistance funding for skilled nursing services, private duty nursing,
home health aide, and personal care services for waiver recipients must be approved
by the case manager and included in the individual care plan.

(f) A county is not required to contract with a provider of supplies and equipment
if the monthly cost of the supplies and equipment is less than $250.

(g) The adult foster care rate shall be considered a difficulty of care payment and
shall not include room and board. The adult foster care service rate shall be negotiated
between the county agency and the foster care provider. The elderly waiver payment
for the foster care service in combination with the payment for all other elderly waiver
services, including case management, must not exceed the limit specified in paragraph

(b).

(h) Payment for assisted living service shall be a monthly rate negotiated and
authorized by the county agency based on an individualized service plan for each
resident and may not cover direct rent or food costs.

(1) The individualized monthly negotiated payment for assisted living services as
described in section 256B.0913, subdivision 5, paragraph (g) or (h), and residential
care services as described in section 2568.0913, subdivision 5, paragraph (f), shall not
exceed the nonfederal share, in effect on July 1 of the state fiscal year for which the rate
limit is being caleulated, of the greater of either the statewide or any of the geographic
groups’ weighted average monthly nursing facility rate of the case mix resident class
to which the elderly waiver eligible client would be assigned under Minnesota Rules,
parts 9549.0050 to 9549.0059, less the maintenance needs allowance as described in
subdivision 1d, paragraph (a), until the July 1 of the state fiscal year in which the
resident assessment system as described in section 256B.437 for nursing home rate
determination is implemented. Effective on July 1 of the state fiscal year in which the
resident assessment system as described in section 256B.437 for nursing home rate
determination is implemented and July 1 of each subsequent state fiscal year, the
individualized monthly negotiated payment for the services described in this clause
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shall not exceed the limit described in this clause which was in effect on June 30 of the
previous state fiscal year and which has been adjusted by the greater of any
legislatively adopted home and community-based services cost-of-living percentage
increase or any legislatively adopted statewide percent rate increase for nursing
facilities.

(2) The individualized monthly negotiated payment for assisted living services
described in section 144A.4605 and delivered by a provider licensed by the department
of health as a class A home care provider or an assisted living home care provider and
provided in a building that is registered as a housing with services establishment under
chapter 144D and that provides 24-hour supervision in combination with the payment
for other elderly waiver services, including case management, must not exceed the
limit specified in paragraph (b).

(i) The county shall negotiate individual service rates with vendors and may
authorize payment for actual costs up to the county’s current approved rate. Persons or
agencies must be employed by or under a contract with the county agency or the public
health nursing agency of the local board of health in order to receive funding under the
elderly waiver program, except as a provider of supplies and equipment when the
monthly cost of the supplies and equipment is less than $250.

(3) Reimbursement for the medical assistance recipients under the approved
waiver shall be made from the medical assistance account through the invoice
processing procedures of the department’s Medicaid Management Information System
(MMIS), only with the approval of the client’s case manager. The budget for the state
share of the Medicaid expenditures shall be forecasted with the medical assistance
budget, and shall be consistent with the approved waiver.

(k) To improve access to community services and eliminate payment disparities
between the alternative care program and the elderly waiver, the commissioner shall
establish statewide maximum service rate limits and eliminate county-specific service
rate limits.

(1) Effective July 1, 2001, for service rate limits, except those described or defined
in paragraphs (g) and (h), the raté limit for each service shall be the greater of the
alternative care statewide maximum rate or the elderly waiver statewide maximum
rate.

(2) Counties may negotiate individual service rates with vendors for actual costs
up to the statewide maximum service rate limit.

(1) Beginning July 1, 1991, the state shall reimburse counties according to the
payment schedule in section 256.025 for the county share of costs incurred under this
subdivision on or after January 1, 1991, for individuals who are receiving medical
assistance. ’

Sec. 27. Minnesota Statutes 2000, section 256B.0915, subdivision 4, is amended
to read: ,

Subd. 4. TERMINATION NOTICE. The case manager must give the individual
a ten-day written notice of any deerease in denial, reduction, or termination of
waivered services.
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Sec. 28. Minnesota Statutes 2001 Supplement, section 256B.0915, subdivision 5,
is amended to read:

Subd, 5. ASSESSMENTS AND REASSESSMENTS FOR WAIVER CLI-
ENTS. Each client shall receive an initial assessment of strengths, informal supports,
and need for services in accordance with section 256B.0911, subdivisions 3, 3a, and
3b. A reassessment of a client served under the eiderly waiver must be conducted at
least every 12 months and at other times when the case manager determines that there
has been significant change in the client’s functioning. This may include instances

where the client is discharged from the hospital.

Sec. 29. Minnesota Statutes 2000, section 256B.0915, subdivision 6, is amended
to read: |
' |

Subd. 6 IMPLEMENTATION or CARE PLAN. Each elderly W'\iver client ‘

section 256B.0913, subdivision 8. If the county administering waivered services is
different than the county of financial responsibility, the care plan may be implemented
without the approval of the county of financial responsibility.

Sec. 30. Minnesota Statutes 2000, section 256B.0915, is amended by adding a
subdivision to read:

Subd. 8. SERVICES AND SUPPORTS. (a) Services and supports shall meet the
requirements set out in United States Code, tltle 42, section n 13960,

(b) Services and supports shall promote consumer choice and be arranged and
pr0v1ded consistent w1t11 individualized, written care plans.

(c) The state of Minnesota, county, or fribal government under contract to
administer the elderly waiver shall not be [iable for damages, injuries, or liabilities
sustained through the purchase of direct supports or goods by the person, ‘the person’s
family, or the authorized representatives with funds received through consumer-
directed community support services under the federally approved waiver plan,
Liabilities 1nclude, but are not limited to, workers’ compensation liability, the Federal

Tnsurance Contributions Act (FICA), or the Federal Unemployment Tax Act (FUTA)

Sec. 31. Minnesota Statutes 2001 Supplement, section 256B.0924, subdivision 6,
is amended to read:

Subd, 6. PAYMENT FOR TARGETED CASE MANAGEMENT. (a) Medical
assistance and MinnesotaCare payment for targeted case management shall be made on
a monthly basis. In order to receive payment for an eligible adult, the provider must
document at least one contact per month and not more than two consecutive months
without a face-to-face contact with the adult or the adult’s legal representative, family,
pumary cmeglver, or other relevant persons ldentlﬁed as necessary to the development

(b) Payment for targeted case management provided by county staff under this
subdivision shall be based on the monthly rate methodology under section 256B8,094,
subdivision 6, paragraph (b), calculated as one combined average rate together with
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adult mental health case management under section 256B.0625, subdivision 20, except
for calendar year 2002, In calendar year 2002, the rate for case management under this
section shall be the same as the rate for adult mental health case management in effect
as of December 31, 2901.'Bi11ing and payment must identify the recipient’s primary
population group to allow tracking of revenues.

(c) Payment. for targeted case management provided by county-contracted
vendors shall be based on a monthly rate negotiated by the host county. The negotiated
rate must not exceed the rate charged by the vendor for the same service to other
payers. If the service is provided by a team of contracted vendors, the county may
negotiate a team rate with a vendor who is a member of the team. The team shall
determine how to distribute the rate among its members. No reimbursement received
by contracted vendors shall be returned to the county, except to reimburse the county
for advance funding provided by the county to the vendor,

(d) If the service is provided by a team that includes contracted vendors and
county staff, the costs for county staff participation on the team shall be included in the
rate for county-provided services. In this case, the contracted vendor and the county
may each receive separate payment for services provided by each entity in the same
month. In order to prevent duplication of services, the county must document, in the
recipient’s file, the need for team targeted case management and a description of the
different roles of the team members.

(e) Notwithstanding section 256B.19, subdivision 1, the nonfederal share of costs
for targeted case management shall be provided by the recipient’s county of
responsibility, as defined in sections 256G.01 to 256G.12, from sources other than
federal funds or funds uvsed to match other federal funds.

(f) The commissioner may suspend, reduce, or terminate reimbursement to a
provider that does not meet the reporting or other requirements of this section. The
county of responsibility, as defined in sections 256G.01 to 256G.12, is responsible for
any federal disallowances. The county may share this responsibility with its contracted
vendors, '

(g) The commissioner shall set aside five percent of the federal funds received
under this section for use in reimbursing the state for costs of developing and
implementing this section. -

(h) Notwithstanding section 256.025, subdivision 2, payments to counties for
targeted case management expenditures under this section shall only be made from
federal earnings from services provided under this section. Payments to contracted
vendors shall include both the federal earnings and the county share.

(i) Notwithstanding section 256B.041, county payments for the cost of case
management services provided by county staff shall not be made to the state treasurer.
For the purposes of targeted case management services provided by county staff under
this section, the centralized disbursement of payments to counties under section
256B.041 consists only of federal earnings from services provided under this section.

(j) If the recipient is a resident of a nursing facility, intermediate care facility, or
hospital, and the recipient’s institutional care is paid by medical assistance, payment
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for targeted case management services under this subdivision is limited to the last 180
days of the recipient’s residency in that facility and may not exceed more than six
months in a calendar year.

(k) Payment for targeted case management services under this subdivision shall
not duplicate payments made under other program authorities for the same purpose.

(1) Any growth in targeted case management services and cost increases under this
section shall be the responsibility of the counties.

Sec. 32. Minnesota Statutes 2001 Supplement, section 256B.0951, subdivision 7,
is amended to read:

Subd., 7. WAIVER OF RULES. If a federal waiver is approved under subdivision
8, the commissioner of health may exempt residents of intermediate care facilities for
persons with mental retardation (ICFs/MR) who participate in the three-year alterna-
tive quality assurance pilet project established in section 256B.095 from the require-
ments of Minnesota Rules, chapter 4665; uper approval by the federal government of
a waiver of federal cestification requirements for ICEsMR.

Sec. 33. Minnesota Statutes 2001 Supplement, section 256B.0951, subdivision 8,
is amended to read:

Subd. 8. FEDERAL WAIVER. The commissioner of human services shall seek
federal authority to waive provisions of intermediate care facilities for persons with
mental retardation (ICFs/MR) regulations te enable the demeonstration and evaluation
of the alternative quality assurance system for ICFs/MR under the project: The
comumissioner of human services shall apply for any necessary waivers as soon as
practieable: a federal waiver to allow intermediate care facilities for persons with
mental retardation (ICEs/MR) in region 10 of Minnesota to participate in " the
altematlve llcensmg system. If it is necessary for purposes of participation m th1s

alternative licensing system. The provisions of sections 252.82, 252.292, and
256B.5011 to 256B.5015 will remain applicable for counties in region 10 of Minnesota
and the ICFs/MR located within those counties notwithstanding a county’s participa-
2121_1 in EIE alternative licensing system.

Sec. 34. Minnesota Statutes 2000, section 256B.19, subdivision 1, as amended by
Laws 2002, chapter 220, article 14, section 7, is amended to read:

Subdivision 1. DIVISION OF COST. The state and county share of medical
assistance costs not paid by federal funds shall be as follows:

(1) ainety 90 percent state funds and ten percent county funds, unless otherwise
provided below;
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(2) beginning January 1, 1992, 50 percent state funds and 50 percent county funds
for-the cost of placement of severely emotionally disturbed children in regional
treatment centers; and

(3) beginning January 1, 2003, 80 percent state funds and 20 percent county funds
for the costs of nursing facility placements of persons with disabilities under the age
of 65 that have exceeded 90 days. This clause shall be subject to chapter 256G and
shall not apply to placements in Tacilities n not t certified to participate in medical
assistance.

For counties that participate in a Medicaid demonstration project under sections
256B.69 and 256B.71, the division of the nonfederal share of medical assistance
expenses for payments made to prepaid health plans or for payments made to. health
maintenance organizations in the form of prepaid capitation payments, this division of
medical assistance expenses shall be 95 percent by the state and five percent by the
county of financial responsibility.

In counties where prepaid health plans are under contract to the commissioner to
provide services to medical assistance recipients, the cost of court ordered treatment
ordered without consulting the prepaid health plan that does not include diagnostic
evaluation, recommeridation, and referral for treatment by the prepaid health plan is the
responsibility of the county of financial responsibility.

Sec, 35. Minnesota Statutes 2001 Supplement, section 256B.431, subdivision 2e,
is amended to read:

Subd. 2e. CONTRACTS FOR SERVICES FOR VENTILATOR-
DEPENDENT PERSONS. The commissioner may eontraet negotiate with a nursing
facility eligible to receive medical assistance payments to provide services to a
ventilator-dependent person identified by the commissioner according to criteria
developed by the commissioner, including:

(1) nursing facility care has been recommended for the person by a preadmission
screening team; :

(2) the person has been hospitalized and no longer requires inpatient acute care
hospital services; and

(3) the commissioner has determined that necessary services for the person cannot
be provided under existing nursing facility rates.

The commissioner may issue a request for propesals to provide services to a
ventilator-dependent person to nursing facilities eligible to receive medieal assistapee
pﬂmmmdshaﬂseleetﬂummgfaalmes&emamengrespendemsaeeerdmgte

(1) the eost-effectiveness and appropriateness of services;

) the mwsing facility’s compliance with federal and state licensing and
certification standards; and
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3) the proximity of the nursing facility to a ventilator-dependent person identified ‘
by the commissioner whe requires nursing facility placement: ‘

The commissioner may negotiate an adjustment to the operating cost payment rate
for a nursing facility selected by the commissioner from among respondents to the
request for propesals with a resident who is ventilator-dependent, for that resident. The
negotiated adjustment must reflect “only the actual additional cost of meeting the
specialized care needs of a ventilator-dependent person identified by the commissioner
for whom necessary services cannot be provided under existing nursing facility rates
and which are not otherwise covered under Minnesota Rules, parts 9549.0010 to
9549.0080 or 9505.0170 to 9505.0475. For persons who are initially admitted to a
nursing facility before July 1, 2001, and have their payment rate under this subdivision
negotiated after July 1, 2001, the negotiated payment rate must not exceed 200 percent
of the highest multiple bedroom payment rate for the facility, as initially established by
the commissioner for the rate year for case mix classification X; or, upon implemen-
tation of the RUGs-based case mix system, 200 percent of the highest RUGs rate. For
persons 's initially admitted to a nursing facility on or after July 1, 2001, the negotiated
payment rate must not exceed 300 percent of the facility’s multiple bedroom payment
rate for case mix classification K of, upoti 1mplementat10n of the RUGs-based case

section 256B.48, subdivision 1.

Sec. 36. Minnesota Statutes 2000, section 256B.431, subdivision 14, is amended
to read:

Subd, 14. LIMITATIONS ON SALES OF NURSING FACILITIES. (a) For
rate periods beginning on October 1, 1992, and for rate years beginning after June 30,
1993, a nursing facility’s property-related payment rate as established under subdivi-
sion 13 shall be adjusted by either paragraph (b) or (¢) for the sale of the nursing
facility, including sales occurring after June 30, 1992, as provided in this subdivision,

(b) If the nursing facility’s property-related payment rate under subdivision 13
prior to sale is greater than the nursing facility’s rental rate under Minnesota Rules,
parts 9549.0010 to 9549.0080, and this section prior to sale, the nursing facility’s
property-related payment rate after sale shall be the greater of its property-related
payment rate under subdivision 13 prior to sale or its rental rate under Minnesota
Rules, parts 9549.0010 to 9549.0080, and this section calculated after sale.

() If the nursing facility’s property-related payment rate under subdivision 13
prior to sale is equal to or less than the nursing facility’s rental rate under Minnesota
Rules, parts 9549.0010 to 9549.0080, and this section prior to sale, the nursing
facility’s property-related payment rate after sale shall be the nursing facility’s
property-related payment rate under subdivision 13 plus the difference between its
rental rate calculated under Minnesota Rules, parts 9549.0010 to 9549.0080, and this
section prior to sale and its rental rate calculated under Minnesota Rules, parts
9549.0010 to 9549.0080, and this section calculated after sale.

(d) For purposes of this subdivision, “sale” means the purchase of a nursing
facility’s capital assets with cash or debt. The term sale does not include a stock
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purchase of a nursing facility or any of the following transactions:

(1) a sale and leaseback to the same licensee that does not constitute a change in
facility license;

(2) a transfer of an interest to a trust;
(3) gifts or other transfers for no consideration;
(4) a merger of two or more related organizations;

(5) a change in the legal form of doing business, other than a publicly held
organization that becomes privately held or vice versa;

(6) the addition of a new partner, owner, or shareholder who owns less than 20
percent of the nursing facility or the issuance of stock; and

(7) a sale, merger, reorganization, or any other transfer of interest between related
organizations other than those permitted in this section.

(e) For purposes of this subdivision, “sale” includes the sale or transfer of a
nursing facility to a close relative as defined in Minnesota Rules, part 9549.0020,
subpart 38, item C, upon the death of an owner, due to serious illness or disability, as
defined under the Social Security Act, under United States Code, title 42, section
423(d)(1)(A), or upon retirement of an owner from the business of owning or operating
a nursing home at 62 years of age or older. For sales to a close relative allowed under
this paragraph, otherwise nonallowable debt resulting from seller financing of all or a
portion of the debt resulting from the sale shall be allowed and shall not be subject to
Minnesota Rules, part 9549.0060, subpart 5, item E, provided that in addition to
existing requirements for allowance of debt and interest, the debt is subject to
repayment through annuval principal payments and the interest rate on the related
organization debt does not exceed three percentage points above the posted yield for
standard conventional fixed rate mortgages of the Federal Home Loan Mortgage
Corporation for delivery in 60 days in effect on the day of sale. If at any time, the seller
forgives the related organization debt allowed under this paragraph for other than equal
amourit of payment on that debt, then the buyer shall pay to the state the total revenue
received by the nursing facility after the sale attributable to the amount of allowable
debt which has been forgiven. Any assignment, sale, or transfer of the debt instrument
entered into by the close relatives, either directly or indirectly, which grants to the close
relative buyer the right to receive all or a portion of the payments under the debt
instrument shall, effective on the date of the transfer, result in the prospective reduction
in the corresponding portion of the allowable debt and interest expense. Upon the death
of the close relative seller, any remaining balance of the close relative debt must be
refinanced and such refinancing shall be subject to the provisions of Minnesota Rules,
part 9549.0060, subpart 7, item G. This paragraph shall not apply to sales occurring on
or after June 30, 1997.

(f) For purposes of this subdivision, “effective date of sale” means the later of
either the date on which legal title to the capital assets is transferred or the date on
which closing for the sale occurred.
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(g) The effective day for the property-related payment rate determined under this
subdivision shall be the first day of the month following the month in which the
effective date of sale occurs or October 1, 1992, whichever is later, provided that the
notice requirements under section 256B.47, subdivision 2, have been met.

(h) Notwithstanding Minnesota Rules, part 9549.0060, subparts 5, item A,
subitems (3) and (4), and 7, items E and F, the commissioner shall limit the total
allowable debt and related interest for sales occurring after June 30, 1992, to the sum
of clauses (1) to (3):

(1) the historical cost of capital assets, as of the nursing facility’s most recent
previous effective date of sale or, if there has been no previous sale, the nursing
facility’s initial historical cost of constructing capital assets;

(2) the average annual capital asset additions after deduction for capital asset
deletions, not including depreciations; and

(3) one-half of the allowed inflation on the nursing facility’s capital assets. The
commissioner shall compute the allowed inflation as described in paragraph ¢ (i).

(i) For puzrposes of computing the amount of allowed inflation, the commissioner
must apply the following principles:

(1) the lesser of the Consumer Price Index for all urban consumers or the Dodge
Construction Systems Costs for Nursing Homes for any time periods during which
both are available must be used. If the Dodge Construction Systems Costs for Nursing
Homes becomes unavailable, the commissioner shall substitute the index in subdivi-
sion 3f, or such other index as the secretary of the health care financing administration
may designate;

(2) the amount of allowed inflation to be applied to the capital assets in paragraph
(g), clauses (1) and (2), must be computed separately;

(3) the amount of allowed inflation must be determined on an annual basis,
prorated on a monthly basis for partial years and if the initial month of use is not
determinable for a capital asset, then one-half of that calendar year shall be used for
purposes of prorating;

(4) the amount of allowed inflation to be applied to the capital assets in paragraph
(g), clauses (1) and (2), must not exceed 300 percent of the total capital assets in any
one of those clauses; and

(5) the allowed inflation must be computed starting with the month following the
nursing facility’s most recent previous effective date of sale or, if there has been no
previous sale, the month following the date of the nursing facility’s initial occupancy,
and ending with the month preceding the effective date of sale.

(j) If the historical cost of a capital asset is not readily available for the date of the
nursing facility’s most recent previous sale or if there has been no previous sale for the
date of the nursing facility’s initial occupancy, then the commissioner shall limit the
total allowable debt and related interest after sale to the extent recognized by the
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Medicare intermediary after the sale. For a nursing facility that has no historical capital
asset cost data available and does not have allowable debt and interest calculated by the
Medicare intermediary, the commissioner shall use the historical cost of capital asset
data from the point in time for which capital asset data is recorded in the nursing
facility’s audited financial statements. :

(k) The limitations in this subdivision apply only to debt resulting from a sale of
a nursing facility occurring after June 30, 1992, including debt assumed by the
purchaser of the nursing facility.

Sec. 37. Minnesota Statutes 2000, section 256B.431, subdivision 30, is amended
to read:

Subd. 30. BED LAYAWAY AND DELICENSURE. (a) For rate years beginning
on or after July 1, 2000, a nursing facility reimbursed under this section which has
placed beds on layaway shall, for purposes of application of the downsizing incentive
in subdivision 3a, paragraph ¢d} (c), and calculation of the rental per diem, have those
beds given the same effect as if the beds had been delicensed so long as the beds remain
on layaway. At the time of a layaway, a facility may change its single bed election for
use in calculating capacity days under Minnesota Rules, part 9549.0060, subpart 11.
The property payment rate increase shall be effective the first day of the month
following the month in which the layaway of the beds becomes effective under section
144A.071, subdivision 4b. ‘

(b) For rate years beginning on or after July 1, 2000, notwithstanding any
provision to the contrary under section 256B.434, a nursing facility reimbursed under
that section which has placed beds on layaway shall, for so long as the beds remain on
layaway, be allowed to:

(1) aggregate the applicable investment per bed limits based on the number of
beds licensed immediately prior to entering the alternative payment system;

(2) retain or change the facility’s single bed election for use in calculating
capacity days under Minnesota Rules, part 9549.0060, subpart 11; and

(3) establish capacity days based on the number of beds immediately prior to the
layaway and the number of beds after the layaway.

The commissioner shall increase the facility’s property payment rate by the incremen-
tal increase in the rental per diem resulting from the recalculation of the facility’s rental
per diem applying only the changes resulting from the layaway of beds and clauses (1),
(2), and (3). If a facility reimbursed under section 256B.434 completes a moratorium
exception project after its base year, the base year property rate shall be the moratorium
project property rate. The base year rate shall be inflated by the factors in section
256B.434, subdivision 4, paragraph (c). The property payment rate increase shall be
effective the first day of the month following the month in which the layaway of the
beds becomes effective.

(c) If a nursing facility removes a bed from layaway status in accordance with
section 144A.071, subdivision 4b, the commissioner shall establish capacity days
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based on the number of licensed and certified beds in the facility not on layaway and
shall reduce the nursing facility’s property payment rate in accordance with paragraph

(b).

(d) For the rate years beginning on or after July 1, 2000, notwithstanding any
provision to the contrary under section 256B.434, a nursing facility reimbursed under
that section, which has delicensed beds after July 1, 2000, by giving notice of the
delicensure to the commissioner of health according to the notice requirements in
section 144A.071, subdivision 4b, shall be allowed to:

(1) aggregate the applicable investment per bed limits based on the number of
beds licensed immediately prior to entering the alternative payment syster;

(2) retain or change the facility’s single bed election for use in calculating
capacity days under Minnesota Rules, part 9549.0060, subpart 11; and

(3) establish capacity days based on the number of beds immediately prior to the
delicensure and the number of beds after the delicensure.

The commissioner shall increase the facility’s property payment rate by the incremen-
tal increase in the rental per diem resulting from the recalculation of the facility’s rental
per diem applying only the changes resulting from the delicensure of beds and clauses
@), (@), and (3). If a facility reimbursed under section 256B.434 completes a
moratorium exception project after its base year, the base year property rate shall be the
moratorium project property rate. The base year rate shall be inflated by the factors in
section 256B.434, subdivision 4, paragraph (c). The property payment rate increase
shall be effective the first day of the month following the month in which the
delicensure of the beds becomes effective.

(e) For nursing facilities reimbursed under this section or section 256B.434, any
beds placed on layaway shall not be included in calculating facility occupancy as it
pertains to leave days defined in Minnesota Rules, part 9505.0415.

(f) For nursing facilities reimbursed under this section or section 256B.434, the
rental rate calculated after placing beds on layaway may not be less than the rental rate
prior to placing beds on layaway. '

() A nursing facility receiving a rate adjustment as a result-of this section shall -
comply with section 256B.47, subdivision 2.

(h) A facility that does not utilize the space made available as a result of bed
layaway or delicensure under this subdivision to reduce the number of beds per room
or provide more common space for nursing facility uses or perform other activities
related to the operation of the nursing facility shall have its property rate increase
calculated under this subdivision reduced by the ratio of the square footage made
available that is not used for these purposes to the total square footage made available
as a result of bed layaway or delicensure.

Sec. 38. Minnesota Statutes 2001 Supplement, section 256B.431, subdivision 33,
is amended to read:
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Subd. 33. STAGED REDUCTION IN RATE DISPARITIES. (a) For the rate
years beginning July 1, 2001, and July 1, 2002, the commissioner shall adjust the
operating payment rates for low-rate nursing facilities reimbursed under this section or
section 256B.434. )

(b) For the rate year beginning July 1, 2001, for each case mix level, if the amount
computed under subdivision 32 31 is less than the amount in clause (1), the
commissioner shall make available the lesser of the amount in clause (1) or an increase
of ten percent over the rate in effect on June 30, 2001, as an adjustment to the operating
payment rate. For the rate year beginning July 1, 2002, for each case mix level, if the
amount computed under subdivision 32 31 is less than the amount in clause (2), the
commissioner shall make available the lesser of the amount in clause (2) or an increase
of ten percent over the rate in effect on June 30, 2002, as an adjustment to the operating
payment rate. For purposes of this subdivision, nursing facilities shall be considered to
be metro if they are located in Anoka, Carver, Dakota, Hennepin, Olmsted, Ramsey,
Scott, or Washington counties; or in the cities of Moorhead or Breckenridge; or in St.
Louis county, north of Toivola and south of Cook; or in Itasca county, east of a north
south line two miles west of Grand Rapids:

(1) Operating Payment Rate Target Level for July 1, 2001:

Case Mix Classification Metro Nonmetro
A $ 76.00 $ 68.13
B $ 83.40 $ 74.46
C $ 91.67 $ 81.63
D $ 99.51 $ 88.04
E $107.46 $ 94.87
F $107.96 $ 95.29
G $114.67 $100.98
H $126.99 $111.31
1 $131.42 $115.06
J $138.34 $120.85
K $152.26 $133.10

(2) Operating Payment Rate Target Level for July 1, 2002:

Case Mix Classification. - Metro Nonmetro
A $ 78.28 $ 70.51
B $ 8591 $ 71.16
C $ 94.42 $ 84.62
D $102.50 $ 9142
E $110.68 $ 98.40
F $111.20 $ 98.84
G $118.11 $104.77
H $130.80 $115.64
I $135.38 $119.50
J $142.49 $125.38
K $156.85 $137.77

New language is indicated by underline, deletions by strikeett:




1045 LAWS of MINNESOTA for 2002 Ch. 375, -Art. 2

Sec. 39, Minnesota Statutes 2001 Supplement, section 256B.437, subdivision 3,
is amended to read:

Subd. 3. APPLICATIONS FOR PLANNED CLOSURE OF NURSING
TACILITIES. (a) By August 15, 2001, the commissioner of human services shall
implement and announce a program for closure or partial closure of nursing facilities.
Names and identifying information provided in response to the announcement shall
remain private unless approved, according to the timelines established in the plan. The
announcement must specify:

(1) the criteria in subdivision 4 that will be used by the commissioner to approve
or reject applications;

(2)arequitemeatfeﬂhes&bimssien&ale&ereﬁmembefemthesubmissien#
an application;

€3 the information that must accompany an application; and

¢4 (3) that applications may combine planned closure rate adjustments with
moratorium exception funding, in which case a single application may serve both
purposes.

Between August 1, 2001, and June 30, 2003, the commissioner may approve planned
closures of up to 5,140 nursing facility beds, less the number of licensed beds
delicensed in facilities that elese during the same time period without approved closure
plans or that have notified the commissioner of health of their intent to close without
an approved closure plan.

(b) A facility or facilities reimbursed under section 256B.431 or 256B.434 with a
closure plan approved by the commissioner under subdivision 5 may assign a planned
closure rate adjustment to another facility or facilities that are not closing or in the case
of a partial closure, to the facility undertaking the partial closure. A facility may also
elect to have a planned closure rate adjustment shared equally by the five nursing
facilities with the lowest total operating payment rates in the state development region
designated under section 462.385, in which the facility that is closing is located. The
planned closure rate adjustment must be calculated under subdivision 6. Facilities that
elose delicense beds without a closure plan, or whose closure plan is not approved by
the commissioner, are not eligible to assign a planned closure rate adjustment under

beds in the prior three months. Facilities meeting these criteria are eligible to assign the
amount calculated under subdivision 6 to themselves. If a facility is delicensing the
greater of six or more beds, or six percent or more of its total licensed bed capacity,

and does not have an approved closure planEg is not eligible for the adjustment under
subdivision 6, the commissioner shall calculate the amount the facility would have
been eligible to assign under subdivision 6, and shall use this amount to provide equal
rate adjustments to the five nursing facilities with the lowest total operating payment

rates in the state development region designated under section 462.385, in which the
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facility that elesed delicensed beds is located.
(c) To be considered for approval, an application must include:

(1) a description of the proposed closure plan, which must include identification
of the facility or facilities to receive a planned closure rate adjustment and the amount

and timing of a planned closure rate adjustment propesed for each facility;

(2) the proposed timetable for any proposed closure, including the proposed dates
for announcement to residents, commencement of closure, and completion of closure;

(3) if available, the proposed relocation plan for current residents of any facility
des1gnated for closute The propesed If 2 relocation plan is not available, the

designed to comply w1th all applicable state and federal statates and fegulatieﬂs-
ineluding; but not limited to; section 144A.161;

(4) a description of the relationship between the nursing facility that is proposed
for closure and the nursing facility or facilities proposed to receive the planned closure
rate adjustment. If these facilities are not under common ownership, copies of any
contracts, purchase agreements, or other documents establishing a relationship or
proposed relationship must be provided;

(5) documentation, in a format approved by the commissioner, that all the nursing
facilities receiving a planned closure rate adjustment under the plan have accepted joint
and several liability for recovery of overpayments under section 256B.0641, subdivi-
sion 2, for the facilities designated for closure under the plan; and

(6) an explanation of how the application coordinates with planning efforts under
subdivision 2. If the planning group does not support a level of nursing facility closures
that the commissioner considers to be reasonable, the commissioner may approve a
planned closure proposal withotit its support.

(d) The application must address the criteria listed in subdivision 4.

Sec. 40. Minnesota Statutes 2001 Supplement section 256B.437, subdivision 6,
is amended to read:

Subd. 6. PLANNED CLOSURE RATE ADJUSTMENT. (a) The commissioner
of human services shall calculate the amount of the planned closure rate adjustment
available under subdivision 3, paragraph (b), for up to 5,140 beds according to clauses

(1) to (4):

(1) the amount available is the net reduction of nursing facility beds multiplied by
$2,080;

(2) the total number of beds in the nursing facility or facilities receiving the
planned closure rate adjustment must be identified; :

(3) capacity days are determined by multiplying the number determined under
clause (2) by 365; and
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(4) the planned closute rate adjustment is the amount available in clause (1),
divided by capacity days determined under clause (3).

(b) A planned closure rate adjustment under this section is effective on the first day
of the month following completion of closure of the facility designated for closure in
the application and becomes part of the nursing facility’s total operating payment rate.

(c) Applicants may use the planned closure rate adjustment to allow for a property
payment for a new nursing facility or an addition to an existing nuxsing facility or as
an operating payment rate adjustment. Applications approved under this subdivision
are exempt from other requirements for moratorium exceptions under section
144A.073, subdivisions 2 and 3.

(d) Upon the request of a closing facility, the commissioner must allow the facility
a closure rate adjustment as provided under section 144A.161, subdivision 10.

) A facﬂlty that has received a planned closure rate adJustment may reassign it

its "effective date. The amount of the adjustment shall be computed accordmg to
paragmph (a)

) If the per bed dollar amount specified in paragraph (a) clause (1), is 1nc1eased

Sec. 41. Minnesota Statutes 2001 Supplement, section 256B.438, subdivision 1,
is amended to read:

Subdivision 1. SCOPE. This section establishes the method and criteria used to
determine resident reimbursement classifications based upon the assessments of
residents of nursing homes and boarding care homes whose payment rates are
established under section 256B.431, 256B.434, or 256B.435. Resident reimbursement
classifications shall be established according to the 34 group, resource utilization.
groups, version IIT or RUG-IIT model as described in section 144.0724. Reimburse- |
ment classifications established under this section shall be implemented after June 30, |
2002 but no later than January 1, 2003. Relmbursement classifications estabhshed

sioner mails notices of payment rates to the facilities.

Sec. 42. Mimnesota Statutes 2000, section 256B.5012, subdivision 2, is amended
to read:

Subd. 2. OPERATING PAYMENT RATE. (a) The operating payment rate
equals the facility’s total payment rate in effect on September 30, 2000, minus the
property rate. The operating payment rate includes the special operating rate and the
efficiency incentive in effect as of September 30, 2000. Within the limits of
appropriations specifically for this purpose, the operating payment shall be increased
for each rate year by the annual percentage change in the Employment Cost Index for
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Private Industry Workers - Total Compensation, as forecasted by the commissioner of
finance’s economic consultant, in the second quarter of the calendar year preceding the
start of each rate year. In the case of the initial rate year beginning October 1, 2000,
and contmumg through December 31, 2001, the percentage change shall be based on
the percentage change in the Employment Cost Index for Private Industry Workers -
Total Compensation for the 15-month period beginning October 1, 2000, as forecast by
Data Resources, Inc., in the first quarter of 2000.

‘(b)l Effective October 1, 2000, the operating payment rate shall be adjusted to
reflect an occupancy rate equal to 100 percent of the facility’s capacity days as of
September 30, 2000.

(c) Effective July 1, 2001, the operating payment rate shall be adjusted for the

increases in the department of health licensing fees that were authorized i in Laws 2001,
Flrst Special Session chapter 9, article 1, section 30

Sec. 43. Minnesota Statutes 2000, section 256B. 69 subdivision 5a, as amended
by Laws 2002, chapter 220, article 15, section 15, is amended to read:

Subd. 5a. MANAGED CARE CONTRACTS. (a) Managed care contracts under
this section and sections 2561..12 and 256D.03, shall be entered into or renewed on a
calendar year basis beginning January 1, 1996. Managed care contracts which were in
effect on June 30, 1995, and set to renew on July 1, 1995, shall be renewed for the
period July 1, 1995 through December 31, 1995 at the same terms that were in effect
on June 30, 1995.

(b) A prepaid health plan providing covered health services for eligible persons
pursuant to chapters 256B, 256D, and 256L, is responsible for complying with the
terms of its contract with the commissioner. Requirements applicable to managed care
programs under chapters 256B, 256D, and 2561, established after the effective date of
a contract with the commissioner take effect when the contract is next issued or
renewed,

(c) Effective for services rendered on or after January 1, 2003, the commissioner
shall withhold five percent of managed care plan payments under this section for the
prepaid medical assistance and general “assistance medical care programs pending
completion of performance targets. The withheld funds will must be returned no sooner
than July of the following year if performance targets in the contract are achieved. The
commissioner may exclude special demonstration projects under subdivision 23. A
managed care plan may include as admitted assets under section 62D.044 any amount
withheld under this thls paragraph that is reasonably expected to be returned.

Sec. 44. Minnesota Statutes 2001 Supplement, section 256B,76, is amended to
read:

256B.76 PHYSICIAN AND DENTAL REIMBURSEMENT.

(a) Effective for services rendered on or after October 1, 1992, the commissioner
shall make payments for physician services as follows:
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(1) potential to successfully increase access to an underserved population;

(i1) the ability to raise matching funds; )

(iii) the Jong-term viability of the project to improve access beyond the period of
initial funding;

(iv) the efficiency in the use of the funding; and

(v) the experience of the proposers in providing services to the target population.

The commissioner shall monitor the grants and may terminate a grant if the
grantee does not increase dental access for public program recipients. The commis-
sioner shall consider grants for the following:

(1) implementation of new programs or continued expansion of current access
programs that have demonstrated success in providing dental services in underserved
areas;

(it) a pilot program for utilizing hygienists outside of a traditional dental office to
provide dental hygiene services; and

(iii) a program that organizes a network of volunteer dentists, establishes a system
to refer eligible individuals to volunteer dentists, and through that network provides
donated dental care services to public program recipients or uninsured individuals;

(5) beginning October 1, 1999, the payment for tooth sealants and fluoride
treatments shall be the lower of (i) submitted charge, or (ii) 80 percent of median 1997
charges;

(6) the increases listed in clauses (3) and (5) shall be implemented January 1,
2000, for managed care; and

(7) effective for services provided on or after January 1, 2002, payment for
diagnostic examinations and dental x-rays provided to children under age 21 shall be
the lower of (i) the submitted charge, or (ii) 85 percent of median 1999 charges.

(c) Effective for dental services rendered on or after January 1, 2002, the
commissioner may, within the limits of available appropriation, increase reimburse-
ments to dentists and dental clinics deemed by the commissioner to be critical access
dental providers. Reimbursement to a critical access dental provider may be increased
by not more than 50 percent above the reimbursement rate that would otherwise be
paid to the provider. Payments to health plan companies shall be adjusted to reflect
increased reimbursements to critical access dental providers as approved by the
commissioner. In determining which dentists and dental clinics shall be deemed critical
access dental providers, the commissioner shall review:

(1) the utilization rate in the service area in which the dentist or dental clinic
operates for dental services to patients covered by medical assistance, general
assistance medical care, or MinnesotaCare as their primary source of coverage;

(2) the level of services provided by the dentist or dental clinic to patients covered
by medical assistance, general assistance medical care, or MinnesotaCare as their
primary source of coverage; and
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(3) whether the level of services provided by the dentist or dental clinic is critical
to maintaining adequate levels of patient access within the service area.

In the absence of a critical access dental provider in a service area, the commissioner
may designate a dentist or dental clinic as a critical access dental provider if the dentist
or dental clinic is willing to provide care to patients covered by medical assistance,
general assistance medical care, or MinnesotaCare at a level which significantly
increases access to dental care in the service area. .

(d) Effective July 1, 2001, the medical assistance rates for outpatient mental health
services provided by an entity that operates:

(1) a Medicare-certified comprehensive outpatient rehabilitation facility; and

medical assistance recipients, will be increased | by »y 38 percent, when those services are
provided within the comprehensive outpatient rehabilitation facility and provided to to
residents of nursing facilities owned by the entity.

(e) An entity that operates both a Medicare certified comprehensive outpatient
rehabilitation facility and a facility which was certified prior to January 1, 1993, that
is licensed under Minnesota Rules, parts 9570.2000 to 9570.3600, and for whom at
least 33 percent of the clients receiving rehabilitation services in the most recent
calendar year ate medical assistance recipients, shall be reimbursed by the commis-
sioner for rehabilitation services at rates that are 38 percent greater than the maximum
reimbursement rate allowed under paragraph (a), clause (2), when those services are
(1) provided within the comprehensive outpatient rehabilitation facility and (2)
provided to residents of nursing facilities owned by the entity.

Sec. 45. Minnesota Statutes 2000, section 2561.04, subdivision 2a, is amended to
read:

Subd. 2a, LICENSE REQUIRED. A county agency may not enter into an
agreement with an establishment to provide group residential housing unless:

(1) the establishment is licensed by the department of bealth as a hotel and
restaurant; a board and lodging establishment; a residential care home; a boarding care
home before March 1, 1985; or a supervised living facility, and the service provider for
residents of the facility is licensed under chapter 245A. However, an establishment
licensed by the department of health to provide lodging need not also be licensed to
provide board if meals are being supplied to residents under a contract with a food
vendor who is licensed by the department of health;

(2) the residence is licensed by the commissioner of human services under
Minnesota Rules, parts 9555.5050 to 9555.6265, or certified by a county human
services agency prior to July 1, 1992, using the standards under Minnesota Rules, parts
0555.5050 to 9555.6265; or

(3) the establishment is registered under chapter 144D and provides three meals
a day, except that an establishment registered under section 144D.025 is not eligible for

New language is indicated by underline, deletions by strikeout:




Ch. 375, Art. 2 LAWS of MINNESOTA for 2002 1052

an agreement to provide group residential housing.

The requirements under clauses (1), (2), and (3) do not apply to establishments
exempt from state licensure because they are located on Indian reservations and subject
to tribal health and safety requirements.

Sec. 46. Minnesota Statutes 2000, section 256L.12, subdivision 9, as amended by
Laws 2002, chapter 220; article 15, section 23, is amended to read:

Subd. 9. RATE SETTING. (a) Rates will be prospective, per capita, where
possible. The commissioner may allow health plans to arrange for inpatient hospital
services on a risk or nonrisk basis. The commissioner shall consult with an independent
actuary to determine appropriate rates.

(b) For services rendered on or after January 1, 2003, the commissioner shall
withhold .5 percent of managed care plan payments under this section pending
completion of performance targets. The withheld funds will must be returned no sooner
than July 1 and no later than July 31 of the following year if performance targets in the
contract are achieved. A managed care plan may include as admitted assets under

section 62D.044 any amount withheld under this paragraph that is reasonably expected
to be returned.

Sec. 47. Laws 2002, chapter 220, article 17, section 2, subdivision 6, is amended
fo read:

Subd. 6. Continuing Care Grants
General ‘ (8,907,000) (26,227,000)

The amounts that may be spent from this
appropriation for each purpose are as fol-
lows:

(a) Aging Adult Service Grants
General -0- (2,638,000)

PLANNING AND SERVICE DEVEL-
OPMENT. The planning and service de-
velopment grant from Laws 2001, First
Special Session chapter 9, article 17, sec-
tion 2, subdivision 9, is eliminated for
fiscal year 2003. Base funding for the
2004-2005 biennium shall be $550,000
each year. Notwithstanding Laws 2001,
First Special Session chapter 9, article 17,
section 2, subdivision 9, beginning in fiscal
year 2004, the comumissioner shall annually
distribute $5,000 to each county. Counties
with more than 10,000 persons over age 65
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shall receive a distribution of an additional
25 cents for each person over age 65. The
amount distributed to each area agency on
aging shall be $2,500.

COMMUNITY SERVICES DEVELOP-
MENT GRANTS. For fiscal year 2003,
base level funding for community services
development grants under Minnesota Stat-
utes, section 256.9754, is reduced by
$1,478,000. For fiscal year 2004, base level
funding for these grants is reduced by
$768,000. For fiscal year 2003, base level
funding shall be $3,000,000, and this -
amount shall be the base funding level for
these grants for the biennium beginning
July 1, 2005. Notwithstanding section 5,
this provision shall not expire.

(b) Medical Assistance Long-Term Care
Waivers and Home Care Grants
General 18,471,000 12,833,000

(c) Medical Assistance Long-Term Care Fa-
cilities Grants

General (27,382,000) (31,922,000)
(d) Group Residential Housing Grants
General 4,000 574,000

EEDERAL FUNDPING FOR GROEPR
RESIDENTIAL HOUSING COSTS: The
commissiones shall seek federal funding to
offset costs for group residential housing
services under Minnesota Statutes; chapter
2561 Any federal fupding received shall be
distributed to counties on a pro rata basis
according to eounty spending under Min-
pesota Statutes; section 256B-19; subdivi-
sion 1; elause (3); for the costs of pussing
facility placements of persons with dis-
abilities under the age of 65 that have
exceeded 90 days: The commissioner shall
report to the legislature by January 15;
2003; on the status of additional federal
funding for group residential housing costs-
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(e) Chemical Dependency Entitlement Grants

General -0-

CONSOLIDATED CHEMICAL DE-
PENDENCY TREATMENT FUND RE-
SERVE TRANSFER. In fiscal year 2003,
$8,544,000 of funds available in the con-
solidated chemical dependency treatment
fund general reserve account is transferred
to the general fund.

(f) Community Social Services Block Grants

General -0-

CSSA TRADITIONAL APPROPRIA-
TION REDUCTION. For fiscal year
2003, base level funding for community
social service aids under Minnesota Stat-
utes, section 256E.06, subdivisions 1 and 2,
is reduced by $4,700,000. This reduction
shall become part of base level funding for
the biennium beginning July 1, 2003. Not-
withstanding section 5, this provision shall
not expire.

CSSA GRANTS FOR FORMER GRH
RECIPIENTS. For fiscal year 2003, base
level funding for community social service
aids under Minnesota Statutes, section
256E.06, subdivision 2b, is reduced by
$290,000. This reduction shall become part
of base level funding for the biennium
beginning July 1, 2003. These reductions
shall be made on a pro rata basis to each
affected county. Notwithstanding section 5,
this provision shall not expite.

Sec. 48. CASE MANAGEMENT STUDY.

(84,000)

(4,990,000)

1054

The commissioner of human services shall study case management services for

persons with disabilities, i in consultation with consumers, providers, consumer advo-

cates, and local social service and public health agencies. The commissioner shall

report to to the chairs and ranking mmonty members of the house and senate committees

having jurisdiction over health and human services ' policy and funding, by January 15,

2003, on strategies “that:

(1) streamline administration;
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(2) improve case management service availability across the state;

(3) enhance consumer access to needed services and supports;

(4) improve accountability and the use of performance measures;

(5) provide for consumer choice of vendor; and

(6) improve the financing of case management services.

EFFECTIVE DATE. This section is effective the day following final enactment.

Sec. 49. MENTAL HEALTH SERVICES RATE INCREASE PASS-
THROUGH. -

Prepaid health plans must pass th1ough to service providers the rate 1n01eases
provided under Minnesota Statutes, section 256B.761.

Sec. 50. COMMUNITY SERVICES DEVELOPMENT GRANTS USAGE

For fiscal year 2003, the commissjoner of human services may make grants under
the community services development grants program in Minnesota Statutes, section
256.9754, for the development of housing options for persons under age 65 residing in
nursing facilities. - - -

Sec. 51, ACCESS TO AFFORDABLE HOUSING.

The commissioners of human services and the Minnesota housing finance agency
shall make recommendatlons to the long—term care task force by January 15, 2003 on

The recommendatxons shall include:

(1) income supplement or housing subs1dy optxons that support efforts to relocate

facility placement;

(2) an analysis of the impacts of the state using a fixed amount attributable to
room and board costs for home and community-based waiver recipients in group
residential settings;

3) options to maximize federal funding that result in no addmonal costs to the
state. These options may include the transfer of state funds between income
mamtenance programs and the Medicaid | program. These options may be implemented

chaptex 220, article 14, section 8; and

“ altematlves that prov1de add1t10na1 1ncent1ves to county agencies that

facilities.
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