539 LAWS of MINNESOTA for 1998 Ch. 343
CHAPTER 342—H.F.No. 113

An act proposing an amendment io the Minnesota Constitution, article X1, section 14; extend-
ing to the year 2025 the dedication of lottery proceeds to the environment and natural resources trust
fund and maximizing the long—term total return to the fund.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:
Section 1. CONSTITUTIONAL AMENDMENT PROPOSED.

An amendment to the Minnesota Constitution, article XT, section 14, is proposed to
the people. If the amendment 1 is adopted, the section will read as follows:

Sec. 14. A permanent Minneseta environment and natural resources trust fund is es-
tablished in the state treasury. The principal of the environment and natural resources
trust fund must be perpetual and inviolate forever; except appropriations may be made
from up to 25 percent of the annual revenues deposited in the fond until fiscal year 1997
and Loans may be made of up to five percent of the principal of the fund for water system
improvements as provided by law. This restriction does not prevent the sale of invest-
ments at less than the cest to eheﬁund—hewever—alllessesneteﬁsetbygaiﬂsshaﬂbere—
paid to the fund from the earnings of the fund: The net earnings from assets of the fund
shall be appropriated i a mannex prescribed by law for the public purpose of protection,
conservation, preservation, and enhancement of the state’s air, water, land flSh wildlife,

mencing on July 1ineach odd—numbered year and ending on and including June 30 inthe
next odd—numbered year, may be up to 5—1/2 percent of the market value of the fund on

2025.
Sec. 2. SUBMISSION TO PEOPLE.

The proposed amendment shall be submitted to the people at the 1998 general elec-
tion. The questlon submitted shall be:

dication of lottery proceeds fo the environment and natural resources trust fund and to
maximize the 1ong—term total return to the fund?

Presented to the governor March 27, 1998
Signed by the governor March 31, 1998, 10:50 a.m.

CHAPTER 343—S.F.No. 2966

An act relating to mortgages; enacting the Minnesota Residential Morigage Originator and
Servicer Licensing Act; establishing licensing and enforcement mechanisms; amending Minnesota
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Statutes 1996, sections 47.206, subdivision 1; 82.17, subdivision 4; 82.18; and 82.27, subdivision 1;
proposing coding for new law as Minnesota Statutes, chapter 58; repealing Minnesota Statutes
1996, section 82.175.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

ARTICLE 1

RESIDENTIAL MORTGAGE ORIGINATOR
AND SERVICER LICENSING
Section 1. [58.01] CITATION.

This chapter shall be cited as the “Minnesota Residential Morigage Originator and
Servicer Licensing Act.”

Sec. 2. [58.02] DEFINITIONS.

Subdivision 1. SCOPE. For purposes of this chapter, the terms defined in this sec-
tion have the meanings given to o them,

Subd. 2. ACT. “Act” means the Minnesota Residential Mortgage Originator and
Servicer Licensing Act.

Subd. 3. ADVANCE FEE “Advance fee” means a commission, fee, charge, or
compensation of any kind paid to a residential mortgage originator before the ¢ closmg ofa

loan, that i is 1ntended in whole orin partas payment forthe orlgmator s services in finding

€L,

Subd. 4. BORROWER. “Borrower” means a person or persons applying for aresi-
dential mortgage loan, a mortgagor, or the the person or persons on whose behalf the activi-
ties in subdivisions 12, . 14, 22, and 23 are conducted.

the process whereby the documents creating a security interest in real property become
effective between the borrower and the Tender.

Subd. 6. COMMISSIONER. “Commissioner” means the commissioner of com-
merce,

Subd. 7. EMPLOYEE. “Employee” means an individual who is treated as an em-

ployee by the residential mortgage originator or servicer for purposes of compliance with
federal income tax laws.

Subd. 8. ESCROW ACCOUNT. “Escrow account” means a trust account that is
established and maintained to hold funds received from a borrower, such as real estate
taxes and insurance premiums, incurred in connection with the servicing of the morigage.
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Subd. 9, EXEMPT PERSON. “Exempt person” means a person exempt from resi-
dential mortgage originator licensing requirements, and a person exempt from residen-
tial mortgage service licensing requirements.

Subd. 10. FINANCIAL INSTITUTION. “Financial institution” means a bank,
bank and trust, trast company with banking powers, savings bank savings association, or

cial institution or of a bank holding company as defined 1 in the federal Bank Holding
Company Adt, United States Code, title 12, section 1841 et seq., if the subsidiary or oper-
ating subsidiary can demonstrate to the satisfaction of the commissioner that it is regu-
lated and subject to active and ongoing oversight and supervision bya federal banking
agency, as aefined in the Federal Deposit Tnsurance Act, United States Code, title 12, sec-

tion 1811 et seq., or the commissioner.

Subd. 11. LENDER, “Lender” means a person who makes residential mortgage
loans including a person who provides table funding.

Subd. 12. MAKING A RESIDENTIAL MORTGAGE LOAN. “Making a resi-
dential mor mortgage loan” means for compensation or gain, or the expectation of compensa—
tion or gain, to advance funds or make a commitment to advance funds in connection with
a residential mortgage.

Subd. 13. MORTGAGE BROKER; BROKER. “Mortgage broker” or “broker”
means a person who performs the activities described in subdivisions 14 and 23,

Subd. 14, MORTGAGE BROKERING; BROKERING. “Mortgage brokering”
or “brokering” means helping to obtain from another person, for a borrower, a residential
mortgage loan or assisting a borrower in obtaining a residential mortgage loan in return
for con51derat10n to be pa1d by the borrower or lender ot both. Mortgage brokermg or

mortgage loan.
Subd. 15. NET WORTHL. “Net worth” has the meaning given it in section 58.07.

Subd. 16. PERSON. “Person” means a natural person, firm, partnership, limited
liability partnership, corporation, association, limited liability company, or other form of
business organization and the officers, directors, employees, or agents of that person. |

Subd. 17. PERSON IN CONTROL. “Person in control” means any member of
senior management and other persons who possess, directly or indirectly, the power to
direct or cause the direction of the management policies of an apphcant or licensee under
this chapter, regardless of whether the the person has any ownership interest i in the applicant
or or licensee. Control is presumed to exist if a person, directly or indirectly, owns, controls,
or _I_l_o_lgg with powet to vote ten percent or more of the voting stock of an applicant or }i-

censee or of a person who owns, controls, or holds with power to vote ten percent or more
of the voting stock of an applicant or licensee.

Subd. 18. RESIDENTIAL MORTGAGE LOAN. “Residential mortgage loan”
means a loan made primarily for personal, family, or household use and secured primari-
ly by either a: (1) mortgage on residential real property; or (2) certificates of stock or other
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evidence of ownership interest in and proprietary lease from corporations, partnerships,

or other forms of business organizations formed for the purpose of cooperative owner-
sh1p of residential real property.

Subd. 19. RESIDENTIAL MORTGAGE ORIGINATOR. “Residential mort-
gage ‘originator” means a person who, directly or indirectly, for compensation or gain or
in expectation of compensation or gain, solicifs or offers to solicit, or accepts or_(—)ﬁt_o
accept an application for a residential mortgage loan through any y medium or mode of
communication from a borrower, or makes a residential mortgage loan. “Residential

mortgage originator” includes a Tender as defined i in subdivision 11 and a broker as de-

fined £1 subdivision 13.

Subd. 20. RESIDENTIAL MORTGAGE SERVICER; SERVICER, “Résiden-
tial mortgage servicer” or “servicer” means a person who engages in the the activity of servi-
cmg a residential mortgage as defined in subdivision 22.

Subd. 21. RESIDENTIAL REAL PROPERTY; RESIDENTIAL REAL ES-
TATE. “Residential real property” or “residential real estate” means real property im-
proved or intended to be improved by a structure designed prmmpally for the occupancy

of from one to four families.

Subd 22. SERVICING; SERVICING A RESIDENTIAL MORTGAGE. “Ser-
vicing” or “servicing a residential mortgage loan” means through any medium or mode
of commumcatlon the collection or remittance for, or the right or obhganon to collect or

payments, lnterest principal, and escrow 1tems such as insurance and taxes xes for property
subject to a residential mortgage loan.

Subd. 23. SOLICITING, PLACING, OR NEGOTIATING A RESIDENTIAL
MORTGAGE LOAN. “Soliciting, placing, or negotiating a residential mortgage loan”
means for compensation or gain or expectation of compensation or gain, whether direcily
or indirectly, accepting or offering to accept an application for a residential mortgage
Toan, assisting, or offering to assist a borrower in in applying for a residential mortgage loan,
or negotiating or offering to negotiate the terms or conditions of a residential mortgage
loan witha lender on behalf ofa borrower.

Subd. 24. TABLE FUNDING. “Table funding” means a closing or settlement at

which a re: a res1dent1al mortgage loan is funded by a lender by way of a contemporaneous

gage loan to the lender advancing the the funds.”

Subd. 25. TRUST ACCOUNT. “Trust account” means a négotiable order of with-
drawal account, demand deposit, or checking account maintained for the purpose of seg-
regating trust funds from other funds. A “trust account” mustnot allow the financial insti-
tution a right of set-off against the money owed it by the account holder.

Subd. 26. TRUST FUNDS. “Trust funds” means funds received by a residential

morcgage ongmator or servicerin a ﬁducmry capac1ty for later dlstnbutlon such as ap-

ment, lock, extended Jock, | and advance fees.

Sec. 3. [58.03] CLASSES OF LICENSE.

The commissioner may issue the following classes of license under this chapter:
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(1) a residential mortgage originator license; and

(2) a residential mortgage servicer license.
Sec. 4. [58.04] LICENSING REQUIREMENT.
Subd1v1s1on L RES[DENTIAL MORTGAGE ORIGINATOR LICENSING

from the commissioner according to the licensing procedures provided i in this chapter.

(b) The following persons are exempt from the residential mortgage originator li-
censing requirements: '

(1) an employee of one mortgage originator licensee or one person holding a certifi-
cate of exemption;

(2) a person engaged solely in commercial mortgage activities;

censee who is licensed to the broker 1f

(i) the individual licensee acts only under the name, authority, and supervision of the
broker to whom @_ licensee is licensed;

(ii) the broker obtains a certificate of exemption according to section 58.05, subdivi-
sion 2;

(iii) the broker does not collect an advance fee for its residential mortgage—related
activities; and

(iv) the residential mortgage origination activities are incidental to the real estate
licensee’s primary activities as areal estate broker or salesperson;

(4) a person making no more than five residential mortgage loans with its own
funds, d durmg any 12—month period;

(5) a financial institution as defined in section 58.02, subdivision 10;

g_)_ an employee or employer pension plan making loans only to its participants;

(8) a person acting in a fiduciary capacity, such as a trustee or receiver, as aresult of a
specific order issued by a court of competent jurisdiction; or

(9) a person exempted by order of the commissioner.

Subd. 2. RESIDENTIAL MORTGAGE SERVICER LICENSING RE-
QUIREMENTS. (a) Beginning August 1, 1999, no person shall engage in activities or
practices that fall within the definition of “Servicing a residential mortgage loan” under
section 58.02, subdivision 22, without first obtaining a license from the commissioner
according to the licensing procedures provided i in this “chapter.

(b) The following persons are exempt from the residential mortgage servicer licens-
ing requirements:

New language is indicated by underline, deletions by strikeout:

Copyright © 1998 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.




Ch. 343, Art. 1 LAWS of MINNESOTA for 1998 544

(1) a person licensed as a residential mortgage originator;

(2) an employee of one licensee or one person holding a certificate of exemption
based o1 on an exemption n under this subdivision;

(3) a person engaged solely in commercial mortgage activities;

(4) a person servicing loans made with its own funds, if no more than five such loans
are made i in any 12-month period;

(5) a financial institution as defined in section 58.02, subdivision 10;

(6) an agency of the federal government, or of a state or municipal government;

(7) an employee or employer pension plan making loans only to its participants;

(8) aperson acting in a fiduciary capacity, such as a trustee or receiver, as aresultof a
specific order issued by a court of competent jurisdiction; or

(9) a person exempted by order of the commissioner.

Subd. 3. CONDUCTING BUSINESS UNDER LICENSE. No person required to
be licensed under this chapter may, without a license, do business under a name or title or
circulate or use advertising or ‘make representations or give information to a a person, that
indicates or or “reasonably implies activity within the scope of pe of this chapter.

Subd. 4. APPLICABILITY TO BANKS AND CREDIT UNIONS. Except for
section 58.13, this chapter does not apply to a bank, savings bank, savings association, or or
credit union subject to supervision by either a federal regulatory agency or the commis-

sioner.
Sec. 5. [58.05] EXEMPTIONS FROM LICENSE.
Sublelsxon 1 EXEMPTION FROM LICENSURE. An _exempt person as de—

exempt pt from the hcensmg requlremcnts of this chapter but is sub_]ect to all other provx-
sions of this chapter.

Subd. 2. ELIGIBILITY FOR EXEMPTION. To qualify as an exempt person, a
person, except an employee exempt under section 58.04, subdivision 1, paragraph (b)
clause (1), or subdivision 2, paragraph (b), clause (2), or an individual real estate licensee
exempt under section 58.04, subdivision 1, paragraph (b), clause (3), must obtain a certii-
icate of exemption from the commissioner. A certificate of exemption will be issued upon
the person’s filing, on a form provided by the commissioner, a statement indicating the
basis on which the exemptlon is claimed and, if applicable, the name and address of the
state or federal regulatory agency or body to which complaints regarding the person’s
residential mortgage originating or servxclng activities may be directed.

Sec. 6. [58.06] APPLICATION REQUIREMENTS FOR RESIDENTIAL
MORTGAGE ORIGINATORS AND SERVICERS.

Subdivision 1. LICENSE APPLICATION FORM. Application for a residential
mortgage ongmator ora remdentlal mortgage servicer license must be in wntmg, under

Subd. 2_ APPLICATION CONTENTS. _TE apphcatlon must contain the name
and complete business address or addresses of the license applicant. If the license appli-
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cant is a partnership, limited liability partnership, association, limited liability company,
corporation, or other form of business organization, the application must contain the
names and complete business addresses of each partner, 1, member, director, and principal

ofﬁcer The applxcatlon must also 1nclude a descnptlon of the actlvmes of the hcense ap-

(3) w111 adVlSe the commissioner in writing immediately of any bankruptcy petitions
filed agamst or by the applicant or licensee;

(5) complies with federal and state tax laws;

(6) complies with sections 345.31 to 345.60, the Minnesota unclaimed property
law; and

@ information as to the mortgage lendmg, servicing, or brokering experience of the
applicant and persons in control of the applicant;

(c) information as to criminal convictions, excluding iraffic violations, of persons in
control of the license applicant;

(d) whether a court of competent jurisdiction has found that the applicant or persons
in control of the applicant have engaged in conduct evidencing gross negligence, fraud,
misrepresentation, or deceit in performing an act for which a license is required under this
chapter;

(e) whether the applicant or persons in control of the applicant have been the subject

of: an order of suspensmn or revocation, cease and desist order, or injunctive order, or
order barring involvement in an industry or profession issued by this or another state or

federal regulafory agency or by the Secretary of Housing and Urban Development within
the ten-year period immediately preceding submission gf the application; and

(f) other information required by the commissioner.
Sec. 7. [58.07] NET WORTH FOR ORIGINATORS AND SERVICERS.

Subdivision 1. REQUIREMENT. A licensee who is issued a residential mortgage
originator license shall maintain a minimum net worth o of f $25,000. A licensee who is is-

sued a residential mortgage servicer’s license s shall maintain a minimum net worth of
$250,000.

Subd. 2. COMPUTATION. Net worth must be computed according to generally
accepted accounting principles and must reflect any ad_]ustment to net worth required by
the Government National Morigage Association,
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Subd. 3. CERTIFIED FINANCIALS. The commissioner may require the submis-
sion of financial data audited by an independent certified public accountant when it is
considered necessary for an investigation or examination.

Sec. 8. [58.08] BONDS; LETTERS OF CREDIT.

Subdivision 1. REQUIREMENT OF RESIDENTIAL MORTGAGE ORIG-
INATORS. A residential mortgage originator licensee shall continuously maintain a
surety bond or 1rrevocable letter of credit i in an amount not Jless than $50,000 i ina form

50 in this state. The bond must be available for the recovery of expenses, fines, and fees

levied by the commissioner under this chapter, and for losses or damages incutred by bor-
Towers as the result of a licensee’s noncomphance with the reqmrements of this chapter

cense application, and evidence of continued coverage must be submitted with each re-

newal. Any change in the bond or letter of credit must be submitted for approval by the
commissioner, within ten days of its execution.

Subd. 2. REQUIREMENT OF RESIDENTIAL MORTGAGE SERVICERS.
A residential mortgage servicer licensee shall continuously maintain a surety bond or ir-
revocable letter of credit 1 in an amount not less than $100,000 in a form approved by the
commissioner, issued by an insurance company y or bank authorized to do so m this st state

commissioner under this chapter, and for losses or damages incurred by borrowers or oth-
er aggrieved parties as the result of a licensee’s noncompliance with the requirements of
this chapter, sections 325D.43 to 325D.48, and 325F.67 to 325F.69, or breach of contract
relating to activities regulated by this chapter.

The bond or irrevocable letter of credit must be submitted with the servicer’s license
application and evidence of continued coverage must be submitted with each renewal.
Any change in the bond or letter of credit must be submitted for approval t by the commis-
sioner, w1thln ten days of its execution.

Subd. 3. EXEMPTION. Subdivisions 1 and 2 do not apply to mortgage originators
or mortgage servicers who are approved as seller/ servicers by the Federal National Mort-
gage Association or the Federal Home Loan Mortgage Corporation.

Sec. 9. [58.09] TERM OF LICENSE.

Initial licenses for residential mortgage originators and residential mortgage servic-
ers issued under this chapter expire on July 31, 2001, and are renewable on August 1,

2001, and on August T of each odd-numbered year after that date. A new licensee whose

license expires less than 12 months from the date of issuance shall pay a fee equal to one—
half the applicable initial license fee set forth in section 38.10, subdivision 1, clause (1)or

O}
Sec. 10. [58.10] FEES.
Subdivision 1. AMOUNTS. The following fees must be paid to the commissioner:

(1) for an initial residential mortgage originator license, $800;
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() fora renewal license, $400;

(3) for an initial residential mortgage servicer’s license, $1,000;

(4) for a renewal license, $500;

(5) license service fees as set forth in chapter 45; and

(6) for a certificate of exemption, $100.

Subd. 2. FORFEITURE. All fees are nonrefundable except that an overpayment of
a fee must be refunded upon proper application.

Sec. 11. [58.11] LICENSE RENEWAL.

Subdivision 1. TERM. Licenses are renewable on August 1,2001, and on August 1
of each odd—numbered year after that date.

renewal and the person may continue to transact business as a residential mortgage origi-
nator or servicer whether or not the renewed license has been received on or before Au-
gust 1 of the renewal yearT\fxﬁlaﬁon for renewal of a license is considered timely filed
if received t by the commissioner by, or ~mailed with proper postage and postmarked by,

uly 15 of the renewal year. An application for renewal is considered properly filed if
made upon forms duly executed and sworn fo, accompamed by fees prescribed by thls

chapter, and containing any information that the commissioner requires,

(b) A person who fails to make a timely application for renewal of a license and who
has not received the renewal license as of August 1 of the renewal year is unlicensed unt11
the renewal license has been issued by the commissioner and is received by the person.

Subd. 3. CONTENTS OF RENEWAL APPLICATION. Application for the re-
newal of an existing license must contain the information specified in section 58.06, sub-
division 2; however, only the requested information having changed from the most recent

Subd. 4. CANCELLATION. A licensee ceasing an activity or activities regulated
by this chaj chapter and desiring to no longer be licensed shall so inform the commissioner in
writing and, at @ same time, surrender the license and all other symbols or indicia of

licensure. The licensee shall include a plan for the withdrawal from regulated business,
including a a timetable for @3 disposition of of @ ‘business.

Sec. 12. [58.12] DENIAL, SUSPENSION, REVOCATION OF LICENSES.

Subdivision l. POWERS OF COMMISSIONER. (a) The commissioner may by
order take any or ‘all of the following actions:

—_— e —— 2

(1) bar a person from engaging in residential mortgage origination or servicing;

(2) deny, suspend, or revoke a residential mortgage originator or a servicer license;

(3) censure a licensee;

(4) impose a civil penalty as provided for in section 45.027, subdivision 6; or
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(5) revoke an exemption or certificate of exemption.

(b) In order to take the action in paragraph (a), the commissioner must find:

(2) that the residential mortgage ongmator servicer, applicant, or other person, an

officer, director, partner, employee, or agent or any person occupymg a similar status or
performing similar functions, or a person in control of the ongmator servicer, applicant,

or other person has:

(i) violated any provision of this chapter or rule or order under this chapter;

(ii) filed an apphcatron for a license thatis incomplete in any material fespect or con-
tains a statement that, in light of the circumstances under which it is made, is false or mis-

leading with respect to a material | fact,

(iii) failed to maintain complxance with the affirmations made under section 58.06,
subdivision 2

(1v) violated a standard of conduct or engaged in a fraudulent coercive, deceptlve

mortgage Tending t busmess

(v) engaged in an act or practice, whether or not the act or practice involves the busi-
ness of making a residential mortgage loan, that demonstrates untrustworthiness, finan-
cml irresponsibility, or incompetence;

(vi) pled guilty, with or without explicitly admitting guilt, pled nolo contendere, or
been convicted of a felony, gross rmsdemeanor ora misdemeanor involving moral turpi-
tude;

sionet, or an order of suspenswn or revocation, cease and desist order or injunction order
or order barring involvement in an industry or profession issued by this or any other state

or federal regulatory agency or by the Secretary of Housmg and Urban Development;

(viii) been found by a court of competent jurisdiction to have engaged in conduct

evidencing gross negligence, fraud, misrepresentation, or deceit;

(ix) refused to cooperate with an investigation or examination by the commissioner;

(x) failed to pay any fee or assessment imposed by the commissioner; or

Subd. 2. ORDERS OF THE COMMISSIONER. To begin a proceeding under
this section, the commissioner shall issue an order requiring the subject of fhe proceeding
to show cause why action should not be taken against the person according to this section.
The order must be calculated to give reasonable notice of the time and place for the hear-

summarlly suspend a license or exemptlon or’ summarrly bar a person from engaging in
residential mortgage origination or servicing, v, pending a final determination of an order to
show cause. If a license or exemption is summarily suspended or if the person is sum-

marily barred from any involvement i in the residential mortgage loan business, pending
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final deterrmnatlon of an order to show cause, a hearing on on the merits must be held within

conducted under chapter 14. After the hearmg, the commissioner shall enter an order dis-
posing of the matier as the facts require. If the subject of the order fails to appear at a hear-
ing after having been duly notified of it, the person is considered in default, and the pro-

ceeding may be determined against the subject of the order upon consideration o of the or-
der to show cause, the allegations of which may be considered fo be true.

Subd. 3. ACTIONS AGAINST LAPSED LICENSE. If a license or certificate of
exemptlon lapses, is surrendered, withdrawn, terminated, or otherwise becomes ineffec-
tive, the commissioner may institute a proceeding under this subdivision within two
years after the license or certificate of exemption was last effective and enter a revocation
or suspension order as of the last date on which the license or certificate of exemption was
in effect, and may impose a civil penalty as provided for in this section or section 45. 027,
subdivision ¢ 6,

Sec. 13. [58.13] STANDARDS OF CONDUCT.

Subdivision 1. GENERALLY. No person acting as a residential mortgage origina-
tor or servicer, including a person required to be licensed under this chapter, and no per-
son exempt from the Ticensing requirements of this chapter under section 58.04, shall:

(1) fail to maintain a trust account to hold trust funds received in connection witha

(3) unreasonably delay the processing of a residential mortgage loan application, or
the closing of a residential mortgage loan. For purposes of this clause, evidence of unrea-
sonable delay includes but is not limited to those factors identified in section 47.206, sub-
division 7, clause (d); __——

(4) fail to disburse funds according to ifs contractual or statutory obligations;

(5) fail to perform in conformance with its written agreements with borrowers, in-
vestors, other licensees, 0 or exempt persons;

service;

(7) fail to comply with sections 345.31 to 345.60, the Minnesota unclaimed property

law;

(8) violate any provision of any other applicable state or federal law regulating resi-
dential mortgage loans including, without limitation, sections 47.20 to ) to 47.208;

(9) make or cause to be made, directly or indirectly, any false, deceptive, or mislead-
ing statement or representation in connection with a residential loan transaction includ-
ing, without limitation, a false, deceptive, or misleading statement or representation re-
garding the borrower’s ability to qualify for any mortgage product;
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(10) conduct residential mortgage loan business under any name other than thatun-
der which the license or certificate of exemptlon was issued;

(11) compensate, whether directly or indirectly, coerce or intimidate an appraiser for
the purpose of influencing the independent judgment of the appraiser with respect to the
value of real estate that is to be covered by a residential mortgage or is is being offered as as

security according to an application for a re51dent1al mortgage loan;

(12) issue any document indicating conditional qualification or conditional approv-
al for a residential mortgage loan, unless the document also clearly indicates that final

qualification or approval is not guaranteed, a and may be subject to additional review;

(13) 13) make or ass1st in making any re51dent1a1 mortgage loan thh the 1ntent that the

property through foreclosure;

(14) provide or offer to provide for a borrower, any brokering or lending services
under an arrangement with a person other than a licensee or exempt person, provided that
a person may rely upon a written representation by the residential mortgage originator

that it is in compliance with the licensing requirements of this chapter;

(15) claim to represent a licensee or exempt person, unless the person is an em-
ployee of the licensee or exempt person or unless the person has entered into a written

agency “agreement thh the licensee or exempt person; -

(16) fail to comply with the recordkeeping and notification requirements identified

in section 58.14 or fail to abide by the affirmations made on the application for licensure;

(17) represent that the licensee or exempt person is acting as the borrower’s agent
after ‘providing the non-agency disciosure required by section 58.13, unless the disclo-
sure is retracted and the ficensee or exempt person comphes with all of the requirements

of sectlon 58 16;

scoring or if a credit score is unavailable, then comparable underwriting data, indicates

that the borrower may qualify for a residential mortgage loan, available from or through
the originator, that is of a higher i 1nvestment grade, unless the borrower is 1nformed that

and/or lower discount points, and consents in writing to receipt of the lower investment
grade loan.

For purposes of this section, “investment grade” refers to a system of categorizing
residential mortgage foans in which the Toans are: @ commonly referred to as “prime” or
“subprime;” (ii) commonly designated by an “alphabetical character with “A” being the
highest investment grade; and (iii) are distinguished by interest rate or r discount points or
both charged to the borrower, which vary according to the degree of perceived risk of
default based or on Tactors such as the borrower’s credit, including credit score and credit

patterns, income and employment history, debt ratio, loan—to—value ratio, and prior
bankrupicy or foreclosure;

(19) make, publish, disseminate, circulate, place before the public, or cause to be
made, dir directly or indirectly, any advertisement or marketing materials of any type, or any
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statement or representation relating to the business of residential mortgage loans that is
false, deceptive, or misleading;

(20) advertise loan types or terms that are not available from or through the licensee
or exempt person on the date advertised, or on the date specified in the advertisement. For
purposes of this clause, advertisement includes, butis not limited to, a fist of sample mort-
gage terms, including interest rates, discount points, and closing costs provided by li-
censees or exempt persons o a print or electronic medium that presents the information to
the public; and

(21) use or employ phrases, pxctures, return addresses, geographic designations, or
other means that create the i 1mpres31on directly or indirectly, that a licensee or other per-
sonisa governmental agency, or is associated with, sponsored by, or m any manner con-

Subd. 2. STATEMENTS, REPRESENTATIONS, OR ADVERTISING. A
statement, representation, or advertisement is deceptive or misleading if it has the capac-
ity or tendency to deceive or mislead a borrower or potential borrower. The commission-
er shall consider the following factors in deciding whether a statement, representation, or
advertisement js deceptive or misleading: the overall impression that the statement, rep-
resentation, or advertisement reasonably creates; the particular type of audience to which
itis directed; and whether it may be reasonably comprehended by the segment of the pub-
lic to which it is ditected.

Sec. 14. [58.14] RECORDKEEPING AND NOTIFICATION REQUIRE-
MENTS.

Subdivision 1. CHANGE IN LICENSING DATA. A licensee must advise the
commissioner of any material changes to the information submitted i in the most recent
Ticense application within ten days of the change

mediately of any bank1 uptcy petitions filed against or by the licensee.

Subd. 3. DOCUMENTATION AND RESOLUTION OF COMPLAINTS. A li-
censee or exempt person must investigate and attempt to resolve complaints made | re-
garding acts or praclices subject to the provisions of this chapter. If a complaint is re-
ceived in writing, the licensee or exempt person must maintain a file containing all mate-
rials relating to the complaint @ subsequent investigation f_oz a a period of 26 months.

Subd. 4. TRUST ACCOUNT RECORDS FOR MORTGAGE ORIGINA-
TORS. A residential mortgage originator shall keep and maintain for 26 months a record
of all trust funds, sufficient fo identify the transaction, date and source of receipt, and date
and identification of disbursement.

Subd. 5. RECORD RETENTION. A licensee or exempt person must keep and
maintain for 26 months the business records regarding residential mortgage loans ap- ap-
plied for, ‘originated, or serviced 1 in the course of its business.

Sec. 15. [58.15] DISCLOSURE REQUIREMENTS FOR RESIDENTIAL
MORTGAGE ORIGINATORS.
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Subdivision 1. NON-AGENCY DISCLOSURE. If a residential mortgage origi-
nator or exempt person does not contract or offer to contract to act as an agent of a borrow-
er, or accept an advance fee, it must, within 72 hours of accepting an application for a
residential mortgage loan, prov1de the borrower with a ‘written disclosure as prov1ded in

subdivision 2.

Subd. 2. FORM AND CONTENT REQUIREMENTS. The disclosure must be a

separate document, 8—1/2 inches by 11 inches, must be signed by the borrower and must
contain the following statement in in 14—point boldface print:

ORIGINATOR IS NOT ACTING AS YOUR AGENT IN CONNECTION
WITH OBTAINING A RESIDENTIAL MORTGAGE LOAN. WHILE WE
SEEK TO ASSIST YOU IN MEETING YOUR FINANCIAL NEEDS, WE
CANNOT GUARANTEE THE LOWEST OR BEST TERMS AVAILABLE
IN THE MARKET. o

Subd. 3. ELECTRONIC APPLICATION DISCLOSURE REQUIREMENT.
In case of an n electronic residential mortgage application, the disclosure requirements of
this section n may be satisfied by providing the disclosure statement as a separate screen it
@ disclosure must be acknowledged by the he borrower before an application i is accepted.

Subd. 4. EXEMPTION FROM DISCLOSURE REQUIREMENT. If the De-

partment of Housing and Urban Development adopts and implements a disclosure re-
quirement for persons offering mortgage origination services that the commissioner de-
termines to be substantially similar to the disclosure required in subdivision 2, licensees
and exempt persons complying with the HUD disclosure shall be considered to have

complied with the requirements of subdivisions 1 and 2.

Sec. 16. [58.16] RESIDENTIAL MORTGAGE ORIGINATORS; STAN-
DARDS OF CONDUCT FOR AGENCY OR ADVANCE FEE TRANSACTIONS.

Subdivision 1. COMPLIANCE. Residential mortgage originators who solicit or
receive an advance fee in exchange for assisting a borrower located in this state in obtain-
ing a loan secured by a lien on residential real estate, or who offer to act as an agent of the

borrower located in this state in obtaining a loan secured by a lien on residential real estate
shall be considered to have created a fiduciary relationship with the borrower and shall

comply with the requirements of subdivisions 2t07.

Subd. 2. CONTRACT PROVISIONS. A residential mortgage originator who en-
gages in the activities described i in subdivision 1 shall enter into a written contract with
each borrower and shall provide a copy of the wrltten contract to each borrower at or be-

services. The written contract must:

(1) specifically describe the services to be provided by the residential mortgage
originator and if the originator collects an advance fee, the “dates | by which the services

will be performed;

(2) specifically identify whether the residential mortgage originator may receive
compensatlon from sources other than the borrower in connection with the Ioan transac-

tion;
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(3) state the total amount of commission or compensation that the borrower agrees
to pay for the residential mortgage originator’ S services, or the basis or on which the com-

pensation will be computed;

(4) state the maximum rate of interest to be charged on any residential mortgage loan
obtained; —

(5) contain a statement that notifies the botrower of the right to cancel the contract
according to subdivision 3; and

(6) disclose, with respect to the 12-month period ending ten business days before
the date of the coniract in question, the percentage of the mortgage originator’s customers
for whom Ioans have actually been funded as a result of the residential mortgage origina-
tot’s services. — T -

(c) If an advance fee is solicited or received the contract must also:

(2) set forth the circumstances under which the residential mortgage originator will
be entitied” to (0 disbursement from the trust account; and

(3) set forth the clrcumstances under which the borrower will be entitled to a refund

the residential mortgage originator at the address stated in the contract. Notice of can-
cellation, if given by mail, is effective upon deposit in a mailbox properly addressed to
the originator with postage prepaid. Notice of cancellation need not take a particular form
and is sufficient if it indicates by any form of written expression the intention of the bor-

rower not be bound by the contract, ct, No act of a borrower or a residential mortgage origi-

nator is s effective to waive the right to rescind as provided 1 m this subdivision.

Subd. 4. TRUST ACCOUNT. The residential mortgage originator shall deposit in
a trust account within three business days all fees received before the time a loan is actual-

ly funded. The trust account must be in a financial institution located within the state of
Minnesota.

Subd. 5. RECORDS. The residential mortgage originator shall maintain a separate
record of all fees received for services performed or to be performed as a residential mort-
gage originator. Each record must set forth the date the funds are received; the person

from whom the funds are received; the amount received; the date of deposit in the escrow
account the account number the date the funds are disbursed a and the check ‘number of

bursement.

Subd. 6. MONTHLY STATEMENT. The residential mortgage originator shall
provide to each borrower at least monthly a detailed written accounting of all disburse-
ments of the borrower’s funds from the trust account.
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Subd. 7. DISCLOSURE OF LENDERS. The residential mortgage originator
shall provide to each borrower at the expiration of the coniract a list of the lenders or loan
sources to whom loan applications were submitted on behalf of the borrower,

Sec. 17. [58.17] SCOPE OF CHAPTER.

Subdivision 1. RESIDENTIAL MORTGAGE ORIGINATOR SERVICES.
This chapter applies when an offer of residential mortgage origination services is made to
a borrower in this state or when the residential mortgage originator is located in this state.

Subd. 2. RESIDENTIAL MORTGAGE SERVICING. The provisions of this
chapier regarding residential mortgage servicing apply when the borrower s a resident of
this state.

Subd. 3. OFFER. For purposes of this section, an “offer” means any advertisement
or solicitation of any type, pe, including an advertisement or solicitation in newspapers and
magazines, by ‘mail, t by telephone, on  television, on radio, or via the internet or any other
electronic medium of any kind, for residential mortgage originator services. The ferm

“offer” excludes an advertisement or solicitation that specifically states that the services

are not available to to Minnesota residents.
Sec. 18. REPEALER.
Minnesota Statutes 1996, section 82.175, is repealed.
Sec. 19. EFFECTIVE DATES.

Sections 1to 11 and 17 are effective July 1, 1998. Sections 12 to 16 are effective July
1, 1999.

ARTICLE 2

CONFORMING CHANGES

Section 1. Minnesota Statutes 1996, section 47.206, subdivision 1, is.amended to
read:

Subdivision 1. DEFINITIONS. For the purposes of this section, the terms defined
in this subdivision have the meanings given them.

(a) “Lender” means a person or entity referred to in section 47.20, subdivision 1, a
credit union, or a person making a conventional loan as defined under section 47.20, sub-
division 2, clause (3), or cooperative apartment loan as defined under section 47.20, sub-
division 2, clause (4), except that conventional loans or cooperative apartment loans in-
clude any loan or advance of credit in an original principal balance of less than $200,000.
“Lender” also means a mortgage broker as defined in paragraph (e).

(b) “Loan” means loans and advances of credit authorized under section 47.20, sub-
division 1, clauses (1) to (4), and conventional loans as defined under section 47.20, sub-
division 2, clause (3), or cooperative apartment loans as defined under section 47.20, sub-
division 2, clause (4), except that conventional loans or cooperative apartment loans also
include all loans and advances of credit in an original principal balance of less than
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$200,000. “Loan” does not include a loan or advance of credit secured by a mortgage
upon real property containing more than one residential unit or secured by a security in-
terest in shares of more than one residential unit in a building owned or leased by a coop-
erative apartment corporation.

(c) “Borrower” means a natural person who has submitted an application for a loan
to a lender.

(d) “Interest rate or discount point agreement” or “agreement” means a contract be-
tweer a lender and a borrower under which the lender agrees, subject to the lender’s un-
derwriting and approval requirements, to make a loan at a specified interest rate or num-
ber of discount points, or both, and the borrower agrees to make a loan on those terms.
The term also includes an offer by a lender that is accepted by a borrower under which the
lender promises to guarantee or lock in an interest rate or number of discount points, or
both, for a specific period of time.

(e) “Mortgage broker” includes:

(1) a person who negetiates mortgage loans as deseribed in section 82.17; subdivi-
sien4—elause(b}ifthepersendeesﬂetquaﬁﬁyfeﬂheexeepﬁenseefesthinseetiea
82-18; elause {o); performs or offers to perform the activities of “mortgage brokering” o

“soliciting, placing, or negotiating a residential mortgage loan” as defined by chapter 58; 58
or

(2) the employees of the a person; or

3) any person or firm which helds itself out to the public as a mortgage broker; re-
gardless of whether the person or firp holds a lisnited brokerZs license pursuant to section
82:20; subdivision 13 described in clause (1).

Sec. 2. Minnesota Statutes 1996, section 82.17, subdivision 4, is amended to read:
Subd. 4. “Real estate broker” or “broker” means any person who:

(a) for another and for commission, fee, or other valuable consideration or with the
intention or expectation of receiving the same directly or indirectly lists, sells, ex-
changes, buys or rents, manages, or offers or attempts to negotiate a sale, option, ex-
change, purchase or rental of an interest or estate in real estate, or advertises or holds out
as engaged in these activities;

(b) for another and for commission, fee, or other valuable consideration or with the
intention or expectation of receiving the same directly or indirectly negotiates or offers or
attempts to negotiate a loan, secured or to be secured by a mortgage or other encumbrance
on real estate, which is not aresidential mortgage loan as defined by section 58.02, subdi-
vision 18;

(c) for another and for commission, fee, or other valuable consideration or with the
intention or expectation of receiving the same directly or indirectly lists, sells, ex-
changes, buys, rents, manages, offers or attempts to negotiate a sale, option, exchange,
purchase or rental of any business opportunity or business, or its good will, inventory, or
fixtures, or any interest therein;

(d) for another and for commission, fee, or other valuable consideration or with the
intention or expectation of receiving the same directly or indirectly offers, sells or at-
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tempts to negotiate the sale of property that is subject to the registration requirements of
chapter 83, concerning subdivided land;

(e) for another and for commission, fee, or other valuable consideration or with the
intention or expectation of receiving the same, promotes the sale of real estate by adver-
tising it in a publication issued primarily for this purpose, if the person:

(1) negotiates on behalf of any party to a transaction;

(2) disseminates any information regarding the property to any party or potential
party to a transaction subsequent to the publication of the advertisement, except that in
response to an initial inquiry from a potential purchaser, the person may forward addi-
tional written information regarding the property which has been prepared prior to the
publication by the seller or broker or a representative of either;

(3) counsels, advises, or offers suggestions to the seller or a representative of the
seller with regard to the marketing, offer, sale, or lease of the real estate, whether prior to
or subsequent to the publication of the advertisement;

(4) counsels, advises, or offers suggestions to a potential buyer or a representative of
the seller with regard to the purchase or rental of any advertised real estate; or

(5) engages in any other activity otherwise subject to licensure under this chapter;

(f) engages wholly or in part in the business of selling real estate to the extent that a
pattern of real estate sales is established, whether or not the real estate is owned by the
person. A person shall be presumed to be engaged in the business of selling real estate if
the person engages as principal in five or more transactions during any 12—-month period,
unless the person is represented by a licensed real estate broker or salespersons.

{g) offers or makes more than five loans seeured by real estate during any 12-menth
period and wheo is net a bank; savings bank; mutual savings bank; or savings association
organized under the laws of this state or the United States; trust company; trust company
asting as a fiduciary; or other financial institution subject to the supervision of the eom-
missioner of commeres; or mortgages of lender approved or certified by the sceretary of
heousing and urban development or approved or certified by the administrator of veterans
affairs; or approved or certified by the administrator of the Farmers Home Administra-
tion; or approved or certified by the Federal Home Loan Mortgage Corporation; or ap-
proved or certified by the Federal National Mortgage Association-

Sec. 3. Minnesota Statutes 1996, section 82.18, is amended to read:

82.18 EXCEPTIONS.

Unless a person is licensed or otherwise required to be licensed under this chapter,
the term real estate broker does not include:

(a) a licensed practicing attorney if the attorney complies in all respects with the
trust account provisions of this chapter;

(b) a receiver, trustee, administrator, guardian, executor, or other person appointed
by or acting under the judgment or order of any court;

(c) any person owning and operating a cemetery and selling lots therein solely for
use as burial plots;
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(d) any custodian, janitor, or employee of the owner or manager of a residential
building who leases residential units in the building;

(e) any bank, trust company, savings association, industrial loan and thrift company,
regulated lender under chapter 56, public utility, or land mortgage or farm loan associa-
tion organized under the laws of this state or the United States, when engaged in the trans-
action of business within the scope of its corporate powers as provided by law;

® public officers while performing their official duties;

(g) employees of persons enumerated in clauses (b), (e}, and (f), when engaged in
the specific performance of their duties;

(h) any person who acts as an auctioneer bonded in conformity with section 330.02,
when that person is engaged in the specific performance of duties as an auctioneer, and
when that person has been employed to auction real estate by a person licensed under this
chapter or when the anctioneer has engaged alicensed attorney to supervise the real estate
transaction;

(i) any person who acquires real estate for the purpose of engaging in and does en-
gage in, or who is engaged in the business of constructing residential, commercial or in-
dustrial buildings for the purpose of resale if no more than 25 such transactions occur in
any 12-month period and the person complies with section 82.24;

(i) any person who is licensed as a securities broker—dealer or is licensed as a securi-
ties agent representing a broker—dealer pursuant to chapter 80A and who offers to sell or
sells an interest or estate in real estate which is a security as defined in section 80A.14,
subdivision 18, and is registered or exempt from registration or part of a transaction ex-
empt from registration pursuant to chapter 80A, when acting solely as an incident to the
sale of these securities;

(k) any person who offers to sell or sells a business opportunity which is a franchise
registered pursuant to chapter 80C, when acting solely to sell the franchise;

(1) any person who contracts with or solicits on behalf of a provider a contract with a
resident or prospective resident to provide continuing care in a facility, pursuant to the
Continuing Care Facility Disclosure and Rehabilitation Act (chapter 80D), when acting
solely as incident to the contract;

() any broker—dealer or agent of a broker—dealer when participating in a transac-
tion in which all or part of a business opportunity or business, including any interest
therein, is conveyed or acquired pursuant to an asset purchase, merger, exchange of secu-
rities, or other business combination, if the agent or broker—dealer is licensed pursuant to
chapter 804,

(n) an accountant acting incident to the practice of the accounting profession if the
accountant complies in all respects with the trust account provisions of this chapter;.

(o) a person who pegotiates mortgage loans as deseribed in section 82:17; subdivi-
sion 4; clause (b); if the person is the actual lender on at least 80 percent of all mertgage
lending and brokering transactions conducted by the person and if the person is also a
lender: (1) approved or certified by the seeretary of housing and urban development; (2)
approved or certified by the administrator of Vetezans Affairs; (3) approved o certified
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by the Administrator of the Farmers Home Administration; (4) approved or certified by
the Federal Home Loan Mertgage Corporation; oF (5) approved or certified by the Feder-
al National Mortgage Association:

Sec. 4. Minnesota Statutes 1996, section 82.27, subdivision 1, is amended to read:

Subdivision 1. The commissioner may by order deny, suspend or revoke any license
or may censure a licensee if the commissioner finds (1) that the order is in the public inter-
est, and (2) that the applicant or licensee or, in the case of a broker, any officer, director,
partner, employee or agent or any person occupying a similar status or performing similar
functions, or any person directly or indirectly controlling the broker or closing agent or
controlled by the broker or closing agent:

(a) has filed an application for a license which is incomplete in.any material respect
or contains any statement which, in light of the circumstances under which it is made, is
false or misleading with respect to any material fact;

(b) has engaged in a fraudulent, deceptive, or dishonest practice;

(c) is permanently or temporarily enjoined by any court of competent jurisdiction
from engaging in or continuing any conduct or practice involving any aspect of the real
estate business;

(d) has failed to reasonably supervise brokers, salespersons, or closing agents so as
to cause injury or harm to the public;

() has violated or failed to comply with any provision of this chapter or any rule or
order under this chapter;

(f) has, in the conduct of the licensee’s affairs under the license, been shown to be
incompetent, untrustworthy, or financially irresponsible; of

(g) has acted on behalf of any party to a transaction, where the licensee has a conflict
of interest that may affect the licensee’s ability to represent that party, without the knowl-
edge and consent of the party; or

(h) has, while performing residential mortgage activities regulated under chapter 58
violated any provision of chapter 58.

Sec. 5. EFFECTIVE DATE.

Sections 1 to 4 are effective August 1, 1999,

Presented to the governor March 27, 1998
Signed by the governor March 31, 1998, 10:58 a.m.

CHAPTER 344—S.F.No. 2489

An act relating to commerce; regulating residential mortgage loans; establishing table fund-
ing requirements; proposing coding for new law in Minnesota Statutes, chapter 82.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:
Section 1. [82.176] TABLE FUNDING.
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