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CHAPTER 439—S.F.No. 1915

An actrelating to commerce; changing the enforcement authority of the commissioner; provid-
ing continuing education and reporting requirements for certain licenses; regulating inspections of
cosmetology salons and schools; regulating disclosures of information and data; regulating securi-
ties registrations and exemptions; regulating franchise registrations and definitions; regulating
cancellations of membership camping contracts; modifying the bond or insurance requirements for
abstractors; regulating residential building contractors; regulating certain real estate disclosures;
regulating unclaimed properties and notaries public; removing a certain licensing exception, re-
pealing an obsolete provision; amending Minnesota Statutes 1994, sections 45.011, subdivision 1;
45.027, subdivision 7, and by adding subdivisions; 47.206, subdivision 1; 53A.081, subdivision 1;
60K, 19, subdivisions 7, 8, and 10; 80A.05, subdivision 1; 80A.06, subdivision 3; 80A.09, by adding a
subdivision; 80A.10, subdivision 4; 80A.11, by adding a subdivision; 80A.14, by adding subdivi-
sions; 80A.15, subdivisions 2 and 3; 80C.01, by adding a subdivision; 80C.05, by adding a subdivi-
sion; 82.19, subdivision 5; 82.195, subdivision 2; 82. 196, subdivisions 1 and 2; 82.197, subdivisions
1,2, 3, and 4; 82.22, subdivision 13; 82A.11, by adding a subdivision; 82B.19, by adding a subdivi-
sion; 155A.08, subdivision 3; 155A.09, subdivision 7: 155A.095; 326.37, by adding a subdivision;
326.87, by adding a subdivision; 326.91, by adding subdivisions; 326.991; 332.34; 345.41; 345.42;
345.43, by adding a subdivision; 345.51 5:359.01, subdivisions 1 and 2; 359.02; and 359.061; Min-
nesota Statutes 1995 Supplement, sections 16A.6701, subdivision 1; 80A.15, subdivision 1; 82.20,
subdivision 15; 82.34, subdivision 7; 83.26, subdivision 2; and 386.66; proposing coding for new
law in Minnesota Statutes, chapters 45; and 332; repealing Minnesota Statutes 1994, sections
80A.14, subdivision 8; 326.95, subdivision 4; 326.97, subdivision 3; 326.99; and 345.43, subdivi-

sions 1 and 2.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

ARTICLE 1
GENERAL ENFORCEMENT

Section 1. Minnesota Statutes 1995 Supplement, section 16A.6701, subdivision 1,
is amended to read:

Subdivision 1. STATE LICENSE AND SERVICE FEES. For purposes of section
16A.665, subdivision 3, and this section, the term “state license and service fees” means,
and refers to, all license fees, service fees, and charges imposed by law and collected by
any state officer, agency, or employee, which are listed below or which are defined as
departmental earnings under section 16A.1285, subdivision 1, and the use of which is not
otherwise restricted by law, and which are not required to be credited or transferred to a

fund other than the general fund:

Minnesota Statutes 1994, sections 3.9221; 5.12; 5.14;5.16; 5A.04; 6.58; 13.03, sub-
division 10; 16A.155; 16A.48; 16A.54; 16A.72; 16B.59; 16B.70; 17A.04; 18.51, subdi-
vision 2; 18.53; 18.54; 18C.551; 19.58; 19.64; 27.041, subdivision 2, clauses (d) and (e);
27.07, subdivision 5; 28A.08; 32.071; 32.075: 32.392; 35.71; 35.824; 35.95; 41C.12;
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45.027, subdivisions 3 and 6; 46.041, subdivision 1; 46.131, subdivisions 2, 7, 8, 9, and
10; 47.101, subdivision 2; 47.54, subdivisions 1 and 4; 47.62, subdivisio_n 4, 47.65;
48.475, subdivision 1; 48.61, subdivision 7; 48.93; 49.36, subdivision 1;52.01; 52.203;
53.03, subdivisions 1, 5, and 6; 53.09, subdivision 1; 53A.03; 53A.05, subdivision 1;
53A.081, subdivision 3; 54.294, subdivision 1; 55.04, subdivision 2; 55.095; 56.02;
56.04; 56.10; 59A.03, subdivision 2; 59A.06, subdivision 3; 60A.14, subdivisions 1 and
2; 60A.23, subdivision 8; 60K.19, subdivision 5; 65B.48, subdivision 3; 70A.14, subdi-
vision 4; 72B.04, subdivision 10; 79.251, subdivision 5; 80A.28, subdivisions 1, 2, 3, 4,
5,6,7,7a,8,and 9; 80C.04, subdivision 1; 80C.07; 80C.08, subdivision 1; 80C.16, subdi-
visions 2 and 3; 80C.18, subdivision 2; 82.20, subdivision 8 and 9; 82A.04, subdivision
1; 82A.08, subdivision 2; 82A.16, subdivisions 2 and 6; 82B.09, subdivision 1; 83.23,
subdivisions 2, 3, and 4; 83.25, subdivisions 1 and 2; 83.26, subdivision 2; 83.30, subdi-
vision 2; 83,31, subdivision 2; 83.38, subdivision 2; 85.052; 85.053; 85.055; 88.79, sub-
division 2; 89.035; 89.21; 115.073; 115.77, subdivisions 1 and 2, 11641, subdivision 2;
116C.69; 116C.712; 116J.9673; 125.08; 136C.04, subdivision 9; 155A.045; 155A.16;
168.27, subdivision 11; 168.33, subdivisions 3 and 7, 168.54; 168.67; 168.705;
168A.152; 168A.29; 169.345; 171.06, subdivision 2a; 171.29, subdivision 2; 176.102;
176.1351; 176.181, subdivision 2a; 177.30; 181A.12; 183.545; 183.57; 184.28; 184.29;
184A.09; 201.091, subdivision 3; 204B.11; 207A.02; 214.06; 216C.261; 221.0355;
239.101; 240.06; 240.07; 240.08; 240.09; 240.10; 246.51; 270.69, subdivision 2;
270A.07; 272.484; 296.06; 296.12; 296.17; 297.04; 297.33; 299C.46; 299C.62;
299K.09; 299K.095; 299L.07; 299M.04; 300.49; 318.02; 323.44, subdivision 3;
325D.415; 326.22; 326.3331; 326.47; 326.50; 326.92, subdivisions 1 and 3; 327.33;
331A.02; 332.15, subdivisions 2 and 3; 332.17; 332.22, subdivision 1; 332.33, subdivi-
sions 3 and 4; 332.54, subdivision 7; 333.055; 333.20; 333.23; 336.9-413; 336A.04;
336A.05; 336A.09; 345.35; 345.43, subdivision 1 2a; 345.44; 345.55, subdivision 3;
347.33; 349.151; 349.161; 349.162; 349.163; 349.164; 349.165; 349.166; 349,167,
357.08; 359.01, subdivision 3; 360.018; 360.63; 386.68; and 414.01, subdivision 11;
Minnesota Statutes 1994, chapters 154; 216B; 237; 302A; 303; 308A; 317A;322A; and
322B; Laws 1990, chapter 593; Laws 1993, chapter 254, section 7; and Laws 1994, chap-

ter 573, section 4; Minnesota Rules, parts  1800.0500; 1950.1070; 2100.9300;
7515.0210; and 9545.2000 to 9545.2040.

Sec. 2. Minnesota Statutes 1994, section 45.01 1, subdivision 1, is amended to read:

Subdivision 1. SCOPE. Asusedin chapters 45 to 83, 155A, 309, 332, 345, and 359,
and sections 326.83 to 326.98, and 386.61 to 386,78, unless the context indicates other.
wise, the terms defined in this section have the meanings given them.

Sec. 3. [45.016] SERVICE OF ORDERS OR OTHER PAPERS.

Service of orders or other papers required or permitted to be issued by the commis-
sioner related to the duties and responsibilities entrusted to the commissioner may be by

(1) personal service consistent with requirements for service of a summons or pro-

cess under section 303.13 or 543.19; or under rule 4.03 of the Minnesota Rules of Civil
Procedure;

(2) first class United States mail, including certified United States mail, or overnight
express mail service, postage prepaid and addressed to the party at the party’s last known
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address. Service by United States mail, including certified mail, is complete upon placing
the order or other paper in the mail or otherwise delivering the order or other paper to the
United States mail service, Service by overnight express mail service is complete upon
delivering the order or other document to an authorized agent of the express mail service;

or

(3) any other method of service provided under the laws relating to duties and re-
sponsibilities entrusted to the commissioner.

Sec. 4. Minnesota Statutes 1994, section 45.027, subdivision 7, is amended to read:

Subd. 7. ACTIONS AGAINST LICENSEES. In addition to any other actions au-
thorized by this section, the commissioner may, by order, deny, suspend, or revoke the
authority or license of a person subject to the duties and responsibilities entrusted to the
commissioner, as described under section 45.011, subdivision 4, or censure that person if

the commissioner finds that:
(1) the order is in the public interest; and

(2) the person has violated any law, rule, or order related to the duties and responsibi-
lities entrusted to the commissjoner; or

(3) the person has provided false, misleading, or incomplete information to the com-
missioner or has refused to allow a reasonable inspection of records or premises; or

(4) the person has engaged in an act or practice, whether or not the act or practice

tly inve he business for which the person is licensed or authorized, which dem-

directly involves the for or
Onstrates that the applicant or licensee is untrustworthy, financially irresponsible, or

otherwise incompetent or unqualified to act under the authority or license granted by the
commissioner.

Except for information classified as confidential under sections 60A.03, subdivi-
sion 9; 60A.031; 60A.93; and 60D.22, the commissioner may make any data otherwise
classified as private or confidential pursuant to this section accessible to an appropriate
person or agency if the commissioner determines that the access will aid the law enforce-
ment process, promote public health or safety, or dispel widespread rumor or unrest. If
the commissioner determines that private or confidential information should be dis-
closed, the commissioner shall notify the attorney general as to the information to be dis-
closed, the purpose of the disclosure, and the need for the disclosure. The attorney gener-
al shall review the commissioner’s determination. If the attorney general believes that the
commissioner’s determination does not satisfy the purpose and intent of this provision,
the attorney general shall advise the commissioner in writing that the information may
1ot be disclosed. If the attorney general believes the commissioner’s determination satis-
fies the purpose and intent of this provision, the attorney general shall advise the commis-

sioner in writing, accordingly.

After disclosing information pursuant to this provision, the commissioner shall ad-
vise the chairs of the senate and house of representatives judiciary committees of the dis-

closure and the basis for it.
Sec. 5. Minnesota Statutes 1994, section 45.027, is amended by adding a subdivi-
sion to read:
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Subd. 12. CONDYTIONS OF RELICENSURE. A revocation of a license prohib-

its the licensee from making a new application fora ticense for at least two years from the

effective date of the Tevocation, The commissioner may, as a condition of reapplication,

require the applicant to obtain a bond or comply with additional reasonable conditions of
Ticensure the commissioner considers necessary to protect the public.

Sec. 6, Minnesota Statutes 1994, section 53A.081, subdivision 1, is amended to
read:

Subdivision 1. ANNUAL REPORT. On or before March 1 April 30, alicensee shall
file an annual report with the commissioner for the previous calendar year. The report
must contain information that the commissioner may reasonably require concerning, and

for the purpose of examining, the business and operations of each licensed currency ex-
change.

Sec. 7. Minnesota Statutes 1994, section 60K.19, subdivision 7 ,1s amended to read;

Subd. 7. CRITERIA FOR COURSE ACCREDITATION. (2) The commissioner
may accredit a course only to the extent it is designed to impart substantive and procedur-
al knowledge of the insurance field. The burden of demonstrating that the course satisfies
this requirement is on the individual or organization seeking accreditation. The commis-
sioner shall approve any educational program approved by Minnesota Continuing Legal
Education relating to the insurance field. The commissioner is authorized to establish a
procedure for renewal of course accreditation. - - -

(b) The commissioner shall approve or disapprove professional designation ex-
aminations that are recommended for approval by the advisory task force. In order for an
agent to receive full continuing education credit for a professional designation examina-
tion, the agent must pass the examination. An agent may not receive credit for classroom
instruction preparing for the professional designation examination and also receive con-
tinuing education credit for passing the professional designation examination.

(c) The commissioner may not accredit a course:
(1) that is designed to prepare students for a license examination;

(2} in mechanical office or business skills, including typing, speedreading, use of
caleulators, or other machines or equipment;

(3)in sales promotion, including meetin gs held in conjunction with the general busi-
ness of the licensed agent;

(4) in motivation, the art of selling, psychology, or time management; or

(5) which can be completed by the student at home or outside the classroom without
the supervision of an instructor approved by the department of commerce, except that
home-study courses may be accredited by the commissioner if the student is a nonresi-
dent agent residing in a state which is not contiguous to Minnesota.

Sec. 8. Minnesota Statutes 1994, section 60K. 19, subdivision 8, is amended to read:

Subd. 8. MINIMUM EDUCATION REQUIREMENT. Each person subject to
this section shall complete a minimum of 30 credit hours of courses accredited by the
commissioner during each 24—month licensing period after the expiration of his or her
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initial licensing period. At least 15 of the 30 credit hours must be completed during the
first 12 months of the 24-month licensing period. Any person whose initial licensing pe-
riod extends more than six months shall complete 15 hours of courses accredited by the
commissioner during the initial license period. Any person teaching or lecturing at an ac-
credited course qualifies for 1-1/2 times the number of credit hours that would be granted
to a person completing the accredited course. No more than 15 credit hours per licensing
period may be credited to a person for courses sponsored by, offered by, or affiliated with
an insurance company or its agents. Continuing education must be eamed no later than
September 30 of the renewal year. Courses sponsored by, offered by, or affiliated with an
insurance company or agent may restrict its students to agents of the company or agency.

Sec. 9. Minnesota Statutes 1994, section 60K.19, subdivision 10, is amended to
read:

Subd. 10. REPORTING. (a) After completing the minimum education require-
ment, each person subject to this section shall file or cause to be filed a compliance report

in accordance with the procedures adopted by the commissioner. The compliance report
must not claim credit for continuing education not actually completed at the date of filing

the report.
(b) An institution offering an accredited course shall comply with the procedure for
reporting compliance adopted by the commissioner.

(c) If a person subject to this section completes a nonaccredited course, that person
may submit a written report to the advisory committee accompanied by a fee of not more
than $10 payable to the state of Minnesota for deposit in the general fund. This report
must be accompanied by proof satisfactory to the commissioner that the person has com-
pleted the minimum education requirement for the annual period during which the non-
accredited course was completed. Upon the recommendation of the advisory committee
that the course satisfies the criteria for course accreditation, the commissioner may ap-
prove the nonaccredited course and shall so inform the person. If the nonaccredited
course is approved by the commissioner, it may be used to satisfy the minimum education
requirement for the person’s next annual compliance period.

Sec. 10. Minnesota Statutes 1995 Supplement, section 82.20, subdivision 15, is
amended to read:

Subd. 15. EXEMPTION. The following persons, when acting as closing agents,
are exempt from the requirements of sections 82.19 and 82.24 unless otherwise required

in this section or chapter:

(1) a direct employee of a title insurance company authorized to do business in this
state, or a direct employee of a title company, or a person who has an agency agreement
With a title insurance company or a title company in which the agent agrees to perform

 ser & title insurance company’s or fitle company’s behalf and the title

closing services on th
insurance company or title company assumes responsibility for the actions of the agent as

i the agent were a direct employee of the title insurance company or title company;

(2) a licensed attorney or a direct employee of a licensed attomey;

(3) a licensed real estate broker or salesperson;

(4) a direct employee of a licensed real estate brokerif the broker maintains all funds
ved in connection with the closing services in the broker’s trust account; and

recet
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(5) any bank, trust company, savings association, cred'%t union, industrial loan and
thrift company, regulated lender under chapter 56, public utility, or land mortgage or farm
loan association organized under the laws of this state or the United States, when engaged
in the transaction of businesses within the scope of its corporate powers as provided by
law; and

(6) a title insurance company authorized to do business in this state or a title compa-

ny which is the appointed agent of a title insurance company authorized to do business in
this state.

Sec. 11. Minnesota Statutes 1995 Supplement, section 82.34, subdivision 7, is
amended to read:

Subd. 7. When any aggrieved person obtains a final judgment in any court of compe-
tent jurisdiction regardless of whether the judgment has been discharged by a bankruptcy
court against an individual licensed under this chapter, on grounds of fraudulent, decep-
tive, or dishonest practices, or conversion of trust funds arising directly out of any trans-
action when the judgment debtor was licensed and performed acts for which a license is
required under this chapter, or performed acts permitted by section 327B.04, subdivision
5, the aggrieved person may, upon the judgment becoming final, and upon termination of
all proceedings, including reviews and appeals, file a verified application in the court in
which the judgment was entered. The application shall state with specificity the grounds
upon which the application seeks to recover from the fund, and request an order directing
payment out of the fund of the amount of actual and direct out of pocket loss in the trans-
action, but excluding any attorney’s fees, interest on the loss and on any judgment ob-
tained as a result of the loss, up to the sum of $150,000 of the amount unpaid upon the
Jjudgment, provided that nothing in this chapter shall be construed to obligate the fund for
more than $150,000 per claimant, per transaction, subject to the limitations set forth in
subdivision 14, regardless of the number of persons aggrieved or parcels of real estate
involved in the transaction, provided that regardless of the number of claims against a
licensee, nothing in this chapter may obligate the fund for more than $250,000 per licens-
ee. An aggrieved person who has a cause of action under section 80A.23 shall first seek
recovery as provided in section 80A.03, subdivision 5, before the commissioner may or-
der payment from the recovery fund. For purposes of this section, persons who are joint
tenants or tenants in common are deemed to be a single claimant. A copy of the verified
application shall be served upon the commissioner and upon the judgment debtor, and a
certificate or affidavit of service filed with the court. For the purpose of this section, “ag-
grieved person” shall does not include a government agency, financial institntion, or oth-
er entity that purchases, guarantees, or insures a loan sectred by real estate, and does not
include aTicensee unless (1) the licenses s acting in the capacity of principal in the sale of
interests in real property owned by the licensee; or (2) the licensee is acting in the capacity
of principal in the purchase of interests in real property to be owned by the licensee. Un-

der no circumstances shall a licensee be entitled to payment under this section for the loss
of a commission or similar fee.

For the purposes of this section, recovery is limited to transactions whefe the proper-
ty involved is intended for the direct personal habitation or commercial use of the buyer.

Except for securities permitted to be sold by a licensee pursuant to section 82.19,
subdivision 7, for any action commenced after July 1, 1993, recovery under this section is
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not available where the buyer’s participation is for investment purposes only, and is lim-
ited to providing capital to fund the transaction.

Sec. 12. Minnesota Statutes 1995 Supplement, section 83.26, subdivision 2, is
amended to read:

Subd. 2. GENERALLY; TRANSACTIONS. Unless the method of offer or sale is

adopted for the purpose of evasion of sections 83.20 to 83.42, 83.43 and 83.44, the fol-
lowing transactions are exempt from sections 83.23, 83.24, 83.25, 83.28, 83.29, and

83.30:

(a) the offer or sale of an interest in subdivided land by an owner, other than the sub-
divider, acting as principal in a single or isolated transaction;

(b) the offer or sale of all of the subdivided lands within a subdivision in a single
transaction to any person;

(c) the offer or sale of subdivided land pursuant to an order of competent jurisdic-
tion, other than a court of bankruptcy;

(d) the offer or sale of subdivided land consisting of not more than ten separate lots,

units, parcels, or interests in the aggregate, provided that no subdivider may make an of-
fer or sale of subdivided land pursuant to this exemption more than once during any peri-

e - ———

(e) the offer or sale of subdivided lands which have been registered under section

83.23, subdivision 2, if there are no more than ten separate lots, units, parcels, or interests

remaining to be sold and no material change has occurred in the information on file with

the commissioner;

(f) the offer and sale of subdivided land located within the corporate limits of a mu-
nicipality as defined in section 462.352, subdivision 2, which municipality has adopted
subdivision regulations as defined in section 462.352, except those lands described in
section 83.20, subdivision 13;

(g) the offer and sale of apartments or condominium units as defined in chapters 515
and 515A, and units in common interest communities as defined in chapter 515B;

(h) the offer and sale of subdivided lands used primarily for agricultural purposes
provided each parcel is at least ten acres in size;

(i) the offer or sale of improved lots if:

(1) the subdivider has filed with the commissioner, no later than ten business days
prior to the date of the first sale, a written notice of its intention to offer or sell improved
lots, which notice shall be accompanied by afee of $50, together with a copy of the public
offering statement accepted by the situs state and the standard purchase agreement which

documents are required to be supplied by the subdivider to the purchaser; and

(2) the subdivider deposits all downpayments in an escrow account until all obliga-
tions of the subdivider to the purchaser, which are pursuant to the terms of the purchase
agreement to be performed prior to the closing, have been performed. The subdivider
shall provide the purchaser with a purchase receipt for the downpayment paid, a copy of
the escrow agreement and the name, address, and telephone number of the escrow agent.
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The escrow agent shall be a bank located in Minnesota. All downpayments shall be de-
posited in the escrow account within two business days after receipt; and

(§) the offer of sale of subdivided lands by a subdivider that has been granted an ex-
emption from registration by the federal Department of Housing and Urban Deve.lop—
ment under the multiple site subdivision exemption, if the subdivider provides a written
notice of the offer of sale to the commissioner before any offers or sale commence.

The written notice must include the name of the subdivision, the county and state in
which the subdivision is located, and the number of lots in the subdivision, and a nota-
rized affidavit that all proposed improvements have been completed and the costs of all
the improvements have been fully paid, or that the cost of any uncompleted road
construction or survey expenses are covered by a bond or escrow account payable to the

entities responsible for providing or completing the roads or surveys. The escrow ac-
count must be with an independent escrow agent.

The subdivider must also provide to the commissioner a copy of the federal Housing

and Urban Development exemption order and the most recent annual confirmation letter
| which indicates that the order is still in effect.

If the closing services are provided by the subdivider or an affiliate of the subdivid-
er, purchasers must manually initial in the Housing and Urban Development Lot In-
formation Statement both the disclosure on all the liens, reservations, taxes, assessments,

easements, and restrictions applicable to the lot purchased and the disclosure on the risks
of not obtaining clear title.

The commissioner may, by rule or order, suspend, revoke, or further condition the

exemptions contained in clauses (f), (g), (h), (i), and (j), or may require such further in-
formation as may be necessary for the protection of purchasers.

The commissioner may by rule or order suspend, revoke, or further condition the

exemptions contained in clauses (f), (g), (h), and (i) or may require such further informa-
tion as may be necessary for the protection of purchasers.

The rulemaking authority in this subdivision does not include emergency rulemak-
ing authority pursuant to chapter 14.

read:

Subd. 3. HEALTH AND SANITARY STANDARDS. Minimum health and sani-
tary standards for the operation of a salon shall be established by rule. A salon shall not be
located in a room used for residential purposes. If a salon is in the residence of a person
practicing cosmetology, the rooms used for the practice of cosmetology shall be com-
pletely partitioned off from the living quarters. There shall be an inspection at least annu-

ally The salon may be inspected as often as the commissioner considers necessary to af-

|

|

Sec., 13. Minnesota Statutes 1994, section 155A.08, subdivision 3, is amended to
firm compliance,

Sec. 14. Minnesota Statutes 1994, section 155A.09, subdivision 7, is.amended to
read:

Subd. 7. INSPECTIONS. All schools shall may be inspected at least once a year as
often as the commissioner considers necessary to affirm compliance. The commissioner
shall have the authority to assess the cost of the inspection to the school.
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Sec. 15. Minnesota Statutes 1994, section 155A.095, is amended to read:

155A.095 INSPECTIONS.

The commissioner is responsible for inspecting salons and schools licensed pur-
suant to this chapter to assure compliance with the requirements of this chapter. The com-
missioner shall direct department resources first to the inspection of those licensees who
fail to meet the requirements of law, have indicated that they present a greater risk to the
public, or have otherwise, in the opinion of the commissioner, demonstrated that they re-
quire a greater degree of regulatory attention. In no event shall a salon or schoel be in-

spected less often than once each yeax
Sec. 16. Minnesota Statutes 1994, section 332.34, is amended to read:

332.34 BOND.

The commissioner of commerce shall require each collection agency licensee to
annually file and maintain in force a corporate surety bond, in a form to be prescribed by,
and acceptable to, the commissioner, and in the sum of $20,000. An applicant for anew or
renewal license may request that the amount of the bond be reduced to an amount not less
than $5,000. This request may be granted upon a showing that the total dollar amount
received from debtors by the collection agency in the preceding fiscal year did not exceed
$30,000. A collection agency may deposit cash inand with a depository acceptable to the
commissioner in an amount and in the manner prescribed and approved by the commis-

sioner in lieu of a bond.
Sec. 17. [332.395] COMMISSIONER’S POWER OVER INEFFECTIVE LI-

CENSES.

Ifa license lapses, is surrendered, withdrawn, terminated, or otherwise becomes in-
effective, the commissioner o_f commerce may do 9_it11_e_r or b_otg of the gol_lgm @
institute a proceeding under section 45,027 within two years gftir the E(ie_n_s_e was last el
fective z_m_d enter a revocation or suspension order as of the last date on !v_h___lch the license
was in effect; (2) impose a 31__‘111 penalty as provided for in section 45.027, subdivision g

Sec. 18. Minnesota Statutes 1994, section 345.41, is amended to read:

345.41 REPORT OF ABANDONED PROPERTY.

(a) Every person holding funds or other property, tangible or intangible, presumed
abandoned under sections 345.31 to 345.60 shall report annually to the commissioner
with respect to the property as hereinafter provided.

(b) The report shall be verified and shall include:

(1) except with respect to traveler’s checks and money orders, the name, if known,
and last known address, if any, of each person appearing from the records of the holder to
be the owner of any property of the value of $100 or more presumed abandoned under
sections 345.31 to 345.60;

unclaimed funds of life insurance corporations, the full name of the

(2) in case of
wn address according to the

policyholder, insured or annuitant and that person’s last kno
life insurance corporation’s records;

(3) the nature and identifying number, if any, or description of the property and the
amount appearing from the records to be due, except that items of value under $100 each

may be reported in aggregate;
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(4) the date when the property became payable, demandable or returnable, and the
date of the last transaction with the owner with respect to the property; and

(5) other information which the commissionér prescribes by rule as necessary for
the administration of sections 345.31 to 345.60.

(c) If the person holding property presumed abandoned is a successor to other per-
sons who previously held the property for the owner, or if the holder has changed a name
while holding the property, the holder shall file with the report all prior known names and
addresses of each holder of the property.

(d) The report shall be filed before November 1 of each year as of June 30 next pre-
ceding, but the report of life insurance corporations shall be filed before October 1 of each
year as of December 31 next preceding. The commissioner may postpone the reporting
date upon written request by any person required to file a report,

(e) If the helder of property presumed abandoned under sections 345.31 to 345.60
knows the whereabouts of the owner and if the owner’s claim has not been barred by the
statute of limitations; the holder shall; befere filing the annual report; inform the owner of
the steps necessary to prevent abandonment from being presumed. Not more than 120
days before filing the report required by this section, the holder in possession of property
abandoned and subject to custody as unclaimed property under this chapter shall send
written notice to the presumed owner at that owner’s last known address informing the
owner that the holder is in possession of property subject to this chapter and advising the

owner of the steps necessary to prevent abandonmment if:

(1) the holder has in its records an address for the presumed owner that the holder’s

@ the claim of EtE apparent owner § not barred ly_ the statute of limitations; and

(3) the property has a value of $100 or more.

() Verification, if made by a partnership, shall be executed by a partner; if made by
an unincorporated association or private corporation, by an officer, and if made by a pub-
lic corporation, by its chief fiscal officer.

(g) Holders of property described in section 345.32 shall not impose any charges
against property which is described in section 345.32, clause (a), (b) or (c).

(h) Any person who has possession of property which the person has reason to be-
lieve will be reportable in the future as unclaimed property may, with the permission of

the commissioner, report and deliver such property prior to the date required for reporting
in accordance with this section.

Sec. 19, Minnesota Statutes 1994, section 345.42, is amended to read:

345.42 NOTICE AND PUBLICATION OF LISTS OF ABANDONED PROP-
ERTY.

Subdivision 1. On or before April 1 of each year Within the calendar year next fol-

lowing the year in which abandoned property has beert paid or delivered to the commis-

sioner, the commissioner shall cause notice to be published at least once but not more
than twice in an English language newspaper of general circulation in the county in this
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state in which is located the last known address of any person to be named in the notice. If
no address is listed or if the address is outside this state, the notice shall be published in the
county in which the holder of the abandoned property has a principal place of business

within this state.

Subd. 2. The published notice shall be entitled “notice of names of persons appear-
ing to be owners of abandoned property,” and shall contain:

(a) the names in alphabetical order and lastknown addresses, if any, of persons listed
in the report and entitled to notice within the county as hereinbefore specified;

(b)a statement that information concerning the ameunt or description of the proper-
ty and the name and address of the holder may be obtained by any persons pessessing an
interest in the property by addressing an inquiry te the commissiener explaining that
property of the owner has been presumed to be abandoned and has been taken into the
protective custody of the commissioner; and -

(c)astatementthatifﬁfeefefelaimisnespresentedbysheewneﬁe&hehelderaadif
%heewne#ségh&@meé#ethep{epeﬁyisaetes&bﬁshed%%h@heldeﬁssaﬁsfae&e&
sioner to whom all further elaims must thereafter be directed information about the aban-

doned property and its return to the apparent owner may be obtained at any time by a per-

son having a legal or beneficial interest in that property by making an inquiry to the com-

missioner.

The commissioner is not required to publish in such notice any item of less than
$100 unless the commissioner deems such publication to be in the public interest.

Subd. 3. On oz before Apxil 1 of each year Within the calendar year next following
the year in which abandoned property has been paid or delivered to the commissioner, the
Commissioner may mail a notice to each person having an address Tisted therein who ap-
pears to be entitled to property of the value of $100 or more presumed abandoned under

sections 345.31 to 345.60. Said notice shall contain:

(a) a statement that, according to a report filed with the commissioner, property is
being held to which the addressee appears entitled;
(b)%heﬂameandadd{essef%hepepsenheldmgthepmpeﬂyandaﬂyneeessawm-

formation regarding changes of name and address of the helder a statement explaining
that property of the owner has been presumed to be abandoned and has been taken into the

protective custody of the commissioner; and

(c) a statement that, if satisfactory proof of claim is not presented by the owner to the
helderbyshedatespeeiﬁedmthepubﬁshedneﬁ&%thepmpe&ywﬂbeplaeedimheeu&
tody of the commissioner to whom all further claims must be directed information about

Subd. 4. This section is not applicable to sums payable on traveler’s checks or
money orders presumed abandoned under section 345.32.
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Sec. 20. Minnesota Statutes 1994, section 345.43, is amended by adding a subdivi-
sion to read:

Subd. 2a. HOLDER’S OBLIGATIONS. At the time of the filing of the report re-

quired under section 345.41 and with that report, the holder reporting property presumed
abandoned and subject to custody as unclaimed propetty shall pay ot deliver to the com-

missioner all of the property showﬁ—o_n_ the report and remaining unclaimed by the appar-
ent owner.

Upon written request showing good cause, the commissioner may postpone the pay-

appropriate.

The property paid or delivered to the commissioner shall include all interest, divi-
dends, increments, and accretions due, payable, or distributable on the property on No-
vember 1, or October 1 for alife insurance company. If payment or delivery is postponed,
the property paid or defivered to the commissioner shall include accretions due, payable,

Sec. 21, Minnesota Statutes 1994, section 345.515, is amended to read:
345.515 AGREEMENTS TO LOCATE REPORTED PROPERTY.

It is unlawful for a person to seek or receive from another person or contract with a
person for a fee or compensation for locating property knowing it to have been reported
or paid or delivered to the commissioner pursuant to chapter 345 prior to seven months

after the date of delivery of the property by the holder to published notice by the commis-
sioner as required by section 345.43 345.42.

No agreement entered into after seven months from the date of delivery of the prop-
erty by the helder te published notice by the commissioner is valid if a person thereby
undertakes to locate property included in a report for a fee or other compensation exceed-
ing ten percent of the value of the recoverable property unless the agreement is in writing
and signed by the owner and discloses the nature and value of the property and the name
and address of the holder thereof as such facts have been reported. Nothing in this section
shall be construed to prevent an owner from asserting at any time that an agreement to
locate property is based upon an excessive or unjust consideration,

Sec. 22. Minnesota Statutes 1994, section 359.01, subdivision 1,1is amended to read:

Subdivision 1. RESIDENT NOTARIES. The governor may appoint and commis-
sion as notaries public, by and with the advice and consent of the senate, as many citizens
of this state or resident aliens, over the age of 18 years, as the governor considers neces-
sary. The commissioner of commerce shall perform all duties necessary to appoint and
commission notaries public under this section on the governos’s behalf. T

Sec. 23. Minnesota Statutes 1994, section 359.01, subdivision 2,is amended to read:

Subd. 2. NONRESIDENT NOTARIES. Notwithstanding the provisions of subdi-
wision 1; The governor may appeint as notary public or the commissioner of commerce,
acting on the governor’s behalf, by and with the advice and consent of the senate, may

appoint as notary public a person who is not a resident of this state if:

(1) the person is a resident of Wisconsin, Iowa, North Dakota, or South Dakota, and
of a county that shares a boundary with this state;
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(2) the person designates the commissioner as agent for the service of process for all
purposes relating to notarial acts and for receipt of all correspondence relating to notarial

acts.
Sec. 24. Minnesota Statutes 1994, section 359.02, is amended to read:

359.02 TERM.

A notary commissioned under section 359.01 holds office for five years, unless
sooner removed by the governor or the district court, or by action of the commissioner.
Within 30 days before the expiration of the commission a notary may be reappointed for a
new term to commence and to be designated in the new commission as beginning upon
the day immediately following the date of the expiration. The reappointment takes effect
and is valid although the appointing governor may not be in the office of governor on the

effective day.

(2) All notary commissions issued before January 31, 1995, will expire on January
31, 1995.

(b) All notary commissions issued after January 31, 1995, will expire at the end of
the licensing period, which will end every fifth year following January 31, 1995.

(¢) All notary commissions issued during a licensing period expire at the end of that
period as set forth in this section.

Sec. 25. Minnesota Statutes 1994, section 359.061, is amended to read:
359.061 RECORD OF COMMISSION; CERTIFICATE.

The commission of every notary shall be recorded in the office of the court adminis-
trator of the district court of the notary’s county of appeintmentresidence, ina record kept
for that purpose. The court administrator, when requested, shall certify to official acts in
the manner and for the fees prescribed by statute or court rule.

Sec. 26. UNCLAIMED PROPERTY STUDY.

The atiorney general, in consultation with the department of commerce, shall study
unclaimed property laws and make recommendations to the Tegislature by December 1,
1996, with respect to legal sirategies and improved enforcement tools that the program
Could implement as a means fo maximize the program’s ability to collect and return un-
claimed property to its proper owners in Minnesota. - —_

Sec. 27. REPEALER.
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ARTICLE 2
SECURITIES

Section 1. Minnesota Statutes 1994, section 45.027, is amended by adding a subdi-
vision to read:

Subd. 7a. AUTHORIZED DISCLOSURES OF INFORMATION AND DATA.
The commissioner may release and disclose any active or inactive investigative informa-
tion and data on licensees to any national securities exchange or national securities

association registered under the Securities Exchange Act of 1934 when necessary for the
requesting agency in initiating, furthering, or completing an investigation.

Sec. 2. Minnesota Statutes 1994, section 80A.03, subdivision 1, is amended to read;

Subdivision 1. A broker—dealer, agent or investment adviser may obtain an initial or
renewal license by filing with the commissioner or a designee an application together
with a consent to service of process pursuant to section 80A.27, subdivision 7. The ap-
plication shall be on a form prescribed by the commissioner and shall contain whatever
information the commissioner requires concerning such matters as the applicant’s form
and place of organization, proposed method of doing business and financial condition,
the qualifications and experience of the applicant, including, in the case of a broker—deal-
er or investment adviser, the qualifications and experience of any partner, officer, director
or controlling pexson, any injunction or administrative order or conviction of a misde-
meanor involving securities and any conviction of a felony. The commissioner may by
order, with respect to any particular application, require the submission of information
concerning any other matters which the commissioner determines are relevant to the ap-
plication. The commissioner may by rule or order require an applicant for an initial li-

cense to publish an announcement of the application in one or more specified newspapers
published in this state.

If no denial order is in effect, no proceeding is pending under section 80A.07, and all
of the requirements of this subdivision and subdivision 3 have been complied with, the
licensing becomes effective 30 days after an application is filed. The commissioner may

by rule or order specify an earlier effective date, and may by order defer the effective date
until 30 days after the filing of any amendment.

An application that is incomplete will be considered withdrawn if no activity occurs
with respect to the application fora period 0f120 days. Notwithstanding section 80A.28,
subdivision 1, paragraph (c), no part of the filing fee shall be returned if a registration

statement is withdrawn according to this subdivision.

Sec. 3. Minnesota Statutes 1994, section 80A.06, subdivision 3, is amended to read:

Subd. 3. If the information contained in any document filed with the commissioner
is or becomes inaccurate or incomplete in any material respect, the licensee shall prompt-

1y within 30 days file a correcting amendment unless notification of the correction has
been given under section 80A.04, subdivision 2.

Sec. 4. Minnesota Statutes 1994, section 80A.09, is amended by adding a subdivi-
sion to read:

New language is indicated by undetline, deletions by strikeout-

Copyright © 1996 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.




Ch. 439, Art. 2 LAWS of MINNESOTA for 1996 1122

Subd. 5. WITHDRAWAL. A registration statement that is incomplete will be con-
sidered withdrawn if no activity occurs with respect fo the application for a period of 120
days. Notwithstanding section 80A.28, subdivision 1, paragraph (c), no part of the filing

fee shall be returned if a registration statement is withdrawn according to this subdivi-

sion.

Sec. 5. Minnesota Statutes 1994, section 80A.10, subdivision 4, is amended to read:

Subd. 4. WITHDRAWAL. A registration statement that has beer en file with the
%mmissieﬂerferapeéedeﬁmnsmenehsandhasnetbe%meeﬂee@eis%nﬁderedm
ha%-beenwﬁhd%wmﬁ&e;egis&&@nsm@memhasbeenamendedﬁhemne—meﬂ%h
petiod must be computed from the date of the latest amendment- is pending effectiveness
will be considered withdrawn if no activity occurs with respect to the application for a
period of 120 days. Notwithstanding the provisiens of section 80A .28, subdivision I,
paragraph (c), no part of the filing fee shall be returned if a registration statement is with-
drawn pussuant according to this subdivision.

Sec. 6. Minnesota Statutes 1994, section 80A.11, is amended by adding a subdivi-
sion to read:

Subd. 5. WITHDRAWAL. A registration statement that is pending effectiveness
will be considered withdrawn if no activity occurs with respect to the application for a
period of 120 days. Notwithstanding section 80A.28, subdivision 1, paragraph (c), no
part of the filing fee shall be returned if a registration statement is withdrawn according to

Sec. 7. Minnesota Statutes 1994, section 80A.14, is amended by adding a subdivi-
sion to read:

Subd. 20. QUALIFIED CHARITY. “Qualified charity” means an organization
thatis described in section 501(c)(3) of the Internal Revenue Code and that is not a private
foundation as described in section 509 of the Internal Revenue Code.

Sec. 8. Minnesota Statutes 1994, section 80A. 14, is amended by adding a subdivi-
sion to read:

Subd. 21. INTERNAL REVENUE CODE. “Internal Revenue Code” means the
Internal Revenue Code of 1986, as amended, United States Code, title 26, section 1 et seq.

Sec. 9. Minnesota Statutes 1994, section 80A.14, is amended by adding a subdivi-
sion to read:

Subd. 22. POOLED INCOME FUND. “Pooled income fund” means a trust that
meets the requirements of a pooled income fund as defined in section 642(C)(5) of the

Tnternal Revenue Code, provided that the remainder beneficiary is a qualified charity.

Sec. 10. Minnesota Statutes 1994, section 80A.14, is amended by adding a subdivi-
sion to read:

Subd. 23. CHARITABLE REMAINDER TRUST. “Charitable remainder trust”
the requirements of either a charitable remainder annuity trust or

means a trust that meets

2 charitable remajnder unitrust as defined in section 664 of the Internal Revenue Code,

provided that the remainder beneficiary is a qualified charity.
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Sec, 11. Minnesota Statutes 1994, section 80A.14, is amended by adding a subdivi-
sion to read:

Subd. 24. CHARITABLE LEAD TRUST. “Charitable lead trust” means a trust
that meets the requirements of a charitable lead trust as described in section 170(F)(2) of
the Tnternal Revenue Code, provided that the lead beneficiary is a qualified charity.

Sec. 12, Minnesota Statutes 1994, section 80A.14, is amended by adding a subdivi-
sion to read:

Subd. 25. CHARITABLE GIFT ANNUITY. “Charitable gift annuity” means an
annuity that meets the requirements of a charitable gift annuity as defined in section
501(m)(5) of the Internal Revenue Code.

Sec. 13. Minnesota Statutes 1995 Supplement, section 80A.15, subdivision 1, is
amended to read:

Subdivision 1. The following securities are exempted from sections 80A.08 and
80A.16:

(2) Any security, including a revenue obligation, guaranteed by the United States,
any state, any political subdivision of a state or any corporate or other instrumentality of
one or more of the foregoing; but this exemption shall not include any industrial revenye
bend. Pursuant to section 106(c) of the Secondary Mortgage Market Enhancement Act of
1984, Public Law Number 98-440, this exemption does not apply to a security that is
offered or sold pursuant to section 106(a)(1) or (2) of that act.

(b) Any security issued or guaranteed by Canada, any Canadian province, any polit-
ical subdivision of any province, any agency or corporate or other instrumentality of one
or more of the foregoing, if the security is recognized as a valid obligation by the issuer or
guarantor; but this exemption shall not include any revenue obligation payable solely
from payments to be made in respect of property or money used under a lease, sale or loan
arrangement by or for a nongovernmental industrial or commercial enterprise.

(c) Any security issued by and representing an interest in or a debt of, or guaranteed
by, any bank organized under the laws of the United States, or any bank, savings institu-
tion or trust company organized under the laws of any state and subject to regulation in

respect of the issuance or guarantee of its securities by a governmental authority of that
state,

(d) Any security issued by and representing an interest in or a debt of, or guaranteed
by, any federal savings association, or any savings association or similar association or-
ganized under the laws of any state and authorized to do business in this state.

(e) Any security issued or guaranteed by any federal credit union or any credit
union, or similar association organized and supervised under the laws of this state.

() Any security listed or approved for listing upon notice of issuance on the New
York Stock Exchange, the American Stock Exchange, the Midwest Stock Exchange, the
Pacific Stock Exchange, or the Chicago Board Options Exchange; any other security of
the same issuer which is of senior or substantially equal rank; any security called for by
subscription rights or warrants so listed or approved; or any warrant or right to purchase
or subscribe to any of the foregoing. This exemption does not apply to second tier listings
on any of the exchanges in this paragraph. -
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(g) Any commercial paper which arises out of a current transaction or the proceeds
of which have been or are to be used for current transactions, and which evidences an
obligation to pay cash within nine months of the date of issuance, exclusive of days of
grace, or any renewal of the paper which is likewise limited, or any guarantee of the paper
or of any renewal which are not advertised for sale to the general public in newspapers or
other publications of general circulation or otherwise, or by radio, television or direct
mailing.

(h) Any interest in any employee’s savings, stock purchase, pension, profit sharing
or similar benefit plan, or a self~employed person’s retirement plan.

(i) Any security issued or guaranteed by any railroad, other common carrier or pub-
lic utility which is subject to regulation in respect to the issuance or guarantee of its secu-
rities by a governmental authority of the United States.

(j) Any interest in a common trust fund or similar fund maintained by a state bank or
trust company organized and operating under the laws of Minnesota, or a national bank
wherever located, for the collective investment and reinvestment of funds contributed
thereto by the bank or trust company in its capacity as trustee, executor, administrator, or
guardian; and any interest in a collective investment fund or similar fund maintained by
the bank or trust company, or in a separate account maintained by an insurance company,
for the collective investment and reinvestment of funds contributed thereto by the bank,
trust company or insurance company in its capacity as trustee or agent, which interest is
issued in connection with an employee’s savings, pension, profit sharing or similar bene-
fit plan, or a self-employed person’s retirement plan.

(k) Any security which meets all of the following conditions:

(1) If the issuer is not organized under the laws of the United States or a state, it has
appointed a duly authorized agent in the United States for service of process and has set
forth the name and address of the agent in its prospectus;

(2) A class of the issuer’s securities is required to be and is registered under section
12 of the Securities Exchange Act of 1934, and has been so registered for the three years
immediately preceding the offering date;

(3) Neither the issuer nor a significant subsidiary has had a material default during
the last seven years, or for the period of the issuer’s existence if less than seven years, in
the payment of (i) principal, interest, dividend, or sinking fund installment on preferred
stock or indebtedness for borrowed money, or (ii) rentals under leases with terms of three

years Or Iore;

(4) The issuer has had consolidated net income, before extraordinary items and the
cumulative effect of accounting changes, of at least $1,000,000 in four of its last five fis-
cal years including its last fiscal year; and if the offering is of interest bearing securities,
has had for its last fiscal year, net income, before deduction for income taxes and depreci-
ation, of at Jeast 1—1/2 times the issuer’s annual interest expense, giving effect to the pro-
posed offering and the intended use of the proceeds. For the purposes of this clause “last
fiscal year” means the most recent year for which audited financial statements are avail-
able, provided that such statements cover a fiscal period ended not more than 15 months

from the commencement of the offering;

(5) If the offering is of stock or shares other than preferred stock or shares, the securi-
ties have voting rights and the rights include (i) the right to have at least as many votes per
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share, and (ii) the right to vote on at least as many general corporate decision_s, as each of
the issuer’s outstanding classes of stock or shares, except as otherwise required by law;
and

(6) If the offering is of stock or shares, other than preferred stock or shares, the secu-
rities are owned beneficially or of record, on any date within six months prior to the com-
mencement of the offering, by at least 1,200 persons, and on that date there are at least
750,000 such shares outstanding with an aggregate market value, based on the average
bid price for that day, of at least $3,750,000. In connection with the determination of the
number of persons who are beneficial owners of the stock or shares of an issuer, the issuer
or broker—dealer may rely in good faith for the purposes of this clause upon written in-
formation furnished by the record owners.

(1) Any certificate of indebtedness sold or issued for investment, other than a certifi-
cate of indebtedness pledged as a security for aloan made contemporaneously therewith,
and any savings account or savings deposit issued, by an industrial loan and thrift compa-
ny.

(m) Any security designated or approved for designation upon notice of issuance on
the NASDAQ/National Market System; any other security of the same issuer that is of
senior or substantially equal rank; any security called for by subscription rights or war-
rants so designated or approved; or any warrant or right to purchase or subscribe to any of
the securities referred to in this paragraph; provided that the National Market System pro-
vides the commissioner with notice of any material change in its designation require-
menis. The commissioner may revoke this exemption if the commissioner determines

that the designation requirements are not enforced or are amended in a manner that less-
ens protection to investors,

Sec. 14. Minnesota Statutes 1994, section 80A.15, subdivision 2, is amended to
read:

Subd. 2. The following transactions are exempted from sections 80A.08 and
80A.16:

(a) Any sales, whether or not effected through a broker—dealer, provided that:

(1) no person shalt make more than ten sales of securities of the same issuer pursuant
to this exemption, exclusive of sales according to clause (2), during any period of 12 con-
secutive months; provided further, that in the case of sales by an issuer, except sales of
securities registered under the Securities Act of 1933 or exempted by section 3(b) of that
act, {13 (i) the seller reasonably believes that all buyers are purchasing for investment, and
2) (ii) the securities are not advertised for sale to the general public in newspapers or
other publications of general circulation or otherwise, or by radio, television, electronic

means or similar communications media, or through a program of general solicitation by
means of mail or telephone-; and

(2) no issuer shall make more than 25 sales of its securities according to this exemp-
tion, exclusive of sales pursuant to clause (1), during any period of 12 consecutive
months; provided further, that the jssuer meets the condifions in clause (1) and, in addi-
tion meets the following additional conditions: (i) files with the commissioner, ten days
before a sale according to this clause, a statement of issuer on a form prescribed by the
commissioner; and (if) no commission or other remuneration s paid or given directly or
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a broker—dealer licensed under this chapter.

(b) Any nonissuer distribution of an outstanding security if (1) either Moody’s,
Fitch’s, or Standard & Poor’s Securities Manuals, or other recognized manuals approved
by the commissioner contains the names of the issuer’s officers and directors, a balance
sheet of the issuer as of a date not more than 18 months prior to the date of the sale, and a
profit and loss statement for the fiscal year preceding the date of the balance sheet, and (2)
the issuer or its predecessor has been in active, continuous business operation for the
five—year period next preceding the date of sale, and (3) if the security has a fixed maturi-
ty or fixed interest or dividend provision, the issuer has not, within the three preceding
fiscal years, defaulted in payment of principal, interest, or dividends on the securities.

(c) The execution of any orders by a licensed broker—dealer for the purchase or sale
of any security, pursuant to an unsolicited offer to purchase or sell; provided that the bro-
ker—dealer acts as agent for the purchaser or seller, and has no direct material interest in
the sale or distribution of the security, receives no commission, profit, or other compensa-
tion from any source other than the purchaser and seller and delivers to the purchaser and
seller written confirmation of the transaction which clearly itemizes the commission, or

other compensation.

{d) Any nonissuer sale of notes or bonds secured by a mortgage lien if the entire
mortgage, together with all notes or bonds secured thereby, is sold to a single purchaser at

a single sale.

(e) Any judicial sale, exchange, or issuance of securities made pursuant to an order
of a court of competent jurisdiction.

(f) The sale, by a pledge holder, of a security pledged in good faith as collateral for a
bona fide debt.

(g) Any offer or sale to a bank, savings institution, trust comparly, insurance compa-
ny, investment company as defined in the Investment Company Act of 1940, pension or
profit sharing trust, or other financial institution or institutional buyer, or to a broker—
dealer, whether the purchaser is acting for itself or in some fiduciary capacity.

(h)Aﬂys&esbyaagswwthewmbﬁefpmMshaunmexe%d%peﬁm
in%s%w%épmﬁth@saks%mad@ﬁeempﬁ&ae@wﬁhkeguh&eﬂgpmm
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officers; directors and petsons owning five percent or more of the equity of the&ssuer—,év}
abrief description of the intended use of proceeds; (vi) a deseription of all sales e£ securi-
ties made by the issuer within the six—menth period next pifeeedmg the date e£ £}h-ng7 and
(i) a copy of the investment lettes; if any; intended to be used in connection with any
sale- Sales that are made more than six menths before the start of an offerine made pur-
suant to this exemption or are made more than six months after completion of an offering
made pussuant to this exemption will net be considered part of the offering; so long as
during these six—menth periods there are no sales of unregistered securities (other than
those made pursuant to paragraph (a) or (£)) by or for the issuer that are of the same o
similas class as these seld under this exemption- The commissioner may by rule or order
as to any security or transaction or any type of security or transaction; withdraw or further
condition this cxemption; or increase the number of offers and sales permitted, or waive
the eonditions in elause (1); (2); or (3) with or without the substitution of a limitation or
remuneration: An offer or sale of securities by an issuer made in reliance on the exemp-

tions provided by Rule 505 or 506 of Regulation D promulgated by the Securities and

Exchange Commission, Code of Federal Regulations, title 17, sections 230.501 to

230.508, subject to the conditions and definitions provided by Rules 501 to 503 of Regu-

lation D, i the offer and sale also satisfies the conditions and limitations in clauses (1) to
1.

(1) The exemption under this paragraph is not available for the securities of anissuer
if any of the persons described in Rule 252(c) to (f) of Regulation A promulgated by the

Securities and Exchange Commission, Code of Federal Regulations, title 17, sections
230.251 to 230.263:

(i) has filed a registration statement that is the subject of a currently effective order

entered against the 1ssuer, its officers, directors, general partners, controlling persons, or

affiliates, according to any state’s law within five years before the filing of the notice re-

quired under clause (5), denying effectiveness to, or suspending or revoking the effec-
tiveness of, the registration statement;

(ii) has been convicted, within five years before the filing of the notice required un-
der clause (3), of a felony or misdemeanor in connection with the offer, sale, or purchase
of a security or franchise, or a felony involving fraud or deceit, including but not limited
to forgery, embezzlement, obtaining money under false pretenses, larceny, or conspiracy
to defraud;

(iii) is subject to an effective administrative order or judgment entered by a state se-
curities administrafor within five years before the filing of the nofice required under
clause (5), that prohibits, denies, or revokes the use of an exemption from securities regis-
tration, that prohibits the transaction of business by the person as a broker—dealer or

agent, or that is based on fraud, deceit, an untrue statement of a material fact, or an omis-
sion to state a material fact; or

(iv) is subject to an order, judgment, or decree of a court entered within five years
before the filing of the nofice required under clause (), temporatily, prefiminarily, or per-
manently restraining or exj oining the person from engaging in or continuing any conduct
or practice in connection with the offer, sale, or purchase of a security, or the making of a

A disqualification under paragraph (h) involving a broker—dealer or agent is waived
if the broker—dealer or agentis or continues to be licensed in the state in which the admin-

* New language is indicated by underline, deletions by strikeout.
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istrative order or judgment was entered against the person or if the broker—dealer or agent

is or continues to e licensed in this state as a broker—dealer or agent after notifying the

commissioner Of the act or event causing disqualification.

fion be denied,
A disqualification under paragraph (h) may be waived if the state securities admin-

istrator or agency of the state that created the basis for disqualification has determined,

upon a showing of good cause, that it is not necessary under the circumstances that an

exemption from registration of securities under the state’s Iaws—gg denied.

Itisadefensetoa violation of paragraph (h) based upona disqualification if the issu-
er sustains the burden of proof to establish that the issuer did not know, and in the exercise
of reasonable care could not have known, that a disqualification under paragraph (h) ex-

isted.

(2) This exemption must not be available to an issuer with respect to a transaction
that, although in technical compliance with this exemption, is part of a plan or scheme to

evade registration or the conditions or Tmitations explicitly stated in paragraph (h).

(3) No commission, finder’s fee, or other remuneration shall be paid or given, di-

rectly orindirectly, for soliciting a prospective purchaser, unless the recipient is appropri-
ately registered, or exempt from registration, in this state as a broker—dealer.

(4) Nothing in this exemption is intended to or should be in any way construed as

relieving Issuers or persons acting on behalf of issuers from providing disclosure to pro-
spective investors adequate to satisfy the antifraud provisions of the securities law of
Minnesota.

(5) The issuer shall file with commissioner a notice on form D as adopted by the

Securities and Exchange Commission according to Regulation D, Code of Federal Regu-

Tations, Gtie 17, section 230.502. The notice must be filed not later than 15 days after the

Tirst sale in this state of securities in an offering under this exemption. Every notice on

Form D must be manually signed by a person duly authorized by the issuer and must be

"y a consent to service of process on a form prescribed by the commission-

accompanied
er.

(6) A failure to comply with a term, condition, or requirement of paragraph (h) will
not result in loss of the exemption for an offer or sale to a particular individual or entity if
he exemption shows that: (1) the failure to comply did not pertain to

the person relying on the the fo
a term, condition, or requirement directly intended to protect that particular individual or
ng as a whole;

entity, and the Failure to comply was insignificant with respect to the offering as a
and (i) a good faith and reasonable attempt was made to comply with all applicable

terms, conditions, and requirements of paragraph (h), except that, where an exemption is
ilure to comply shall none-

established only through reliance upon this provision, the fa to
theless constitute a violation of section 80A.08 and be actionable by the commissioner.

(7) The issuer, upon request by the commissioner, shall, within ten days of the re-

ques, fumish to the commissioner a copy of any and all information, documents, or ma-

terials furnished to investors or offerees in connection with the offer and sale according to

paragraph (h).

New language is indicated by underline, deletions by strikeout: *

Copyright © 1996 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.




LAWS of MINNESOTA for 1996 Ch. 439, Art. 2

1129

{8) Neither compliance nor attempted compliance with the exemption pr.ovided by
paragraph (h), nor the absence of an objection or order by the commissioner with respect

to an offer or sale of securities undertaken according to this exemption, shall be consid-

ered to be a waiver of a condition of the exemption or considered to be a confirmation by
the commissioner of the availability of this exemption.

(9) The commissioner may, by rule or order, increase the number of purchasers or

waive any other condition of this exemption.

(10) The determination whether offers and sales made in reliance on the exemption
set forth in paragraph (i) shall be integrated with offers and sales according to other para-
graphs of this subdivision shall be made according to the integrafion standard set forth in
Rule 502 of Regulation D promulgated by the Securities and Exchange Commission,
Code of Federal Regulations, title 17, section 230,502, If ot subject to integration ac-

cording to that rule, offers and sales accordin

(i) Any offer (but not a sale) of a security for which a registration statement has been
filed under sections 80A.01 to 80A.31, if no stop order or refusal order is in effect and no
public proceeding or examination looking toward an order is pending; and any offer of a
security if the sale of the security is or would be exempt under this section. The commis-
sioner may by rule exempt offers (but not sales) of securities for which a registration
statement has been filed as the commissioner deems appropriate, consistent with the pur-
poses of sections 80A.01 to 80A.31.

(j) The offer and sale by a cooperative organized under chapter 308A or under the
laws of another state, of its securities when the securities are offered and sold only to its
members, or when the purchase of the securities is necessary or incidental to establishing
membership in the cooperative, or when such securities are issued as patronage divi-
dends. This paragraph applies to a cooperative organized under the laws of another state
only if the cooperative has filed with the commissioner a consent to service of process
under section 80A.27, subdivision 7, and has, not less than ten days prior to the issuance
or delivery, furnished the commissioner with a written general description of the transac-
tion and any other information that the commissioner requires by rule or otherwise.

(1) The issuance and delivery of any securities of one corporation to another corpo-
ration or its security holders in connection with a merger, exchange of shares, or transfer
of assets whereby the approval of stockholders of the other corporation is required to be
obtained, provided, that the commissioner has been furnished with a general description
of the transaction and with other information as the commissioner by rule prescribes not
less than ten days prior to the issuance and delivery.

(m) Any transaction between the issuer or other person on whose behalf the offering
is made and an underwriter or among underwriters.

(n) The distribution by a corporation of its or other securities to its own security
holders as a stock dividend or as a dividend from earnings or surplus or as a liquidating
distribution; or upon conversion of an outstanding convertible security; or pursuant to a
stock split or reverse stock split,

(0) Any offer or sale of securities by an affiliate of the issuer thereof if: (1) aregistra-
tion statement is in effect with respect to securities of the same class of the issuer and 2)
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the offer or sale has been exempted from registration by rule or order of the commission-
er.

(p) Any transaction pursuant to an offer to existing security holders of the issuer,
including persons who at the time of the transaction are holders of convertible securities,
nontransferable warrants, or transferable warrants exercisable within not more than 90
days of their issuance, if: (1) no commission or other remuneration (other than a standby
commission) is paid or given directly or indirectly for soliciting any security holder in
this state; and (2) the commissioner has been furnished with a general description of the
transaction and with other information as the commissioner may by rule prescribe no less
than ten days prior to the transaction.

(q) Any nonissuer sales of any security, including a revenue obligation, issued by
the state of Minnesota or any of its political or governmental subdivisions, municipali-
ties, governmental agencies, or instrumentalities.

(r) Any transaction as to which the commissioner by rule or order finds that registra-
tion is not necessary in the public interest and for the protection of investors.

following conditions are met:

or selTs_@g security according to a written benefit plan or written contract relating to the
compensation of the purchaser; and

(1) the issuer, its parent corporation or any of its majority—owned subsidiaries offers

right to purchase a security, the class of fo be the of the
option or right, is registered under section 12 of the Securities Exchange Act of 1934, oris

a class of securities with respect to which the issuer files reports according to section
15(d) of the Securities Exchange Act of 1934; or
(3) the issuer fully complies with the provisions of Rule 701 as adopted by the Secu-

rities and Exchange Commission, Code of Federal Regulations, title 12, section 230.701.

The issuer shall file not less than ten days before the transaction, a general descrip-

of the and any ation that @E commissioner requires by rule
d Exchange Form S—8. Annually, within 90

(t) Any sale of a security of an issuer that is a pooled income fund, a charitable re-

dor trust_ or 2 charitable lead trust that has a qualified charity as the only charitable

beneficiary.
(u) Any sale by a qualified charity of a security that is a charitable gift annuity if the

issuer has a net worth, otherwise defined as unrestricted fund balance, of not less than

$300,000 and either: (1) has been in continuous operation for not less than three years; or

(2) 1s a successor or affiliate of a qualified charity that has been in continuous operation
for not less than three years.

Sec. 15. Minnesota Statutes 1994, section 80A.15, subdivision 3, is amended to
read:
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Subd. 3. The commissioner may issue an order requiring any person who claims the
benefit of an exemption with respect to a specific security or transaction, to show cause
why the exemption should not be revoked. The order shall be calculated to give reason-
able notice of the time and place for hearing thereon, and shall state the reasons for the
entry of the order. The commissioner may by order summarily suspend an exemption
pending final determination of any order to show cause. If an exemption is suspended
pending final determination of an order to show cause, a hearing on the merits shall be
held within 30 days of the issuance of the order of suspension. All hearings shall be con-
ducted in accordance with the provisions of chapter 14. After the hearing, the commis-
sioner shall enter an order making such disposition of the matter as the facts require. If the
person claiming the benefit of the exemption fails to appear at a hearing of which the per-
son has been duly notified, such person shall be deemed in default, and the proceeding
may be determined against the person upon consideration of the order to show cause, the
allegations of which may be deemed to be true. The commissioner may adopt rules of
procedure concerning all proceedings conducted pursuant to this subdivision.

A notice filing that is incomplete is considered withdrawn if no activity occurs with
respect to the notice > filing fora period of 120 days.

Sec. 16. Minnesota Statutes 1994, section 80C.01, is amended by adding a subdivi-
sion to read:

Subd. 19. ASSIST THE PURCHASER IN FINDING LOCATIONS. “Assist the
purchaser in finding locations” means to directly assist the purchaser in finding locations,
or to refer the purchaser to to any resource which assists in fmdmg Tocations and i is affiliated
wuh the seller throu gh.common ownership, common control, a referral fee ar arrangement,
or an any 1y other business relationship, “Assist the purchaser 1 in finding locations” does not
include providing to the the purchaser a written Tist of resources which assistin finding loca-

tions, provided that none none of the resources on n the list are affiliated with the seller in any
way.

Sec. 17. Minnesota Statutes 1994, section 80C.05, is amended by adding a subdivi-
sion to read:

Subd. 4. An application for registration that has not become effective will be consid-

ered withdrawn if no activity occurs with respect fc to the application for a  period of 120
days

Sec. 18. REPEALER.
Minnesota Statutes 1994, section 80A.14, subdivision 8, is repealed.

ARTICLE 3
REAL ESTATE

Section 1. Minpesota Statutes 1994, section 82.19, subdivision 5, is amended to
read:

Subd. 5. DISCLOSURE REGARDING REPRESENTATION OF PARTIES.
(a) No person licensed pursuant to this chapter or who otherwise acts as a real estate bro-
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ker or salesperson shall represent any patty to a real estate transaction or otherwise act as
a real estate broker or salesperson unless that person makes an affirmative written disclo-
m%%%%%pmwmmemhamww
efty@m@ﬁ@mthed&b&;@m&%bem&de%th@ﬁ%ﬁmmwbwm@
Heemeeané&hepa%&erpe@&&al%%@heﬂamaeﬁe&@hedﬁdes&eshaﬂbepﬁmed
asasepa;atedeeumea&aadaekneﬂedgedby@heﬁga&mef&ebuye&seﬁe&ereu&

éb}%edgeleswefeqm;edbyehissubdiviﬁeamustbemadebymeﬁeenseem
respeet to any residential propesty transaction:

(1) when representing the seller; at the signing of a listing agreement;

@whm&pwwnﬁ&g@hebuye&atmesigmﬂgefabuyéﬂsbmkeragfeemeﬂ%

@%@&WW@WW%%W%%WW%
i  pefore di ion of f ol inf ion os the of .

A change in the licensee’s representation; includi dual ageney; that makes the ini-
that a new disclosure be made at onee fail to provide at the first substantive contact with a

commission;

commission;

(e) (b) The seller may, in the listing agreement, authorize the seller’s broker to dis-
burse part of the broker’s compensation to other brokers, including the buyer’s brokers
solely representing the buyer. A broker representing a buyer shall make known to the sell-
er or the seller’s agent the fact of the agency relationship before any showing or negoti-

ations are initiated.
Sec. 2. Minnesota Statutes 1994, section 82,195, subdivision 2, is amended to read:
Subd. 2. CONTENTS. All listing agreements must be in writing and must include:
(1) a definite expiration date;
(2) a description of the real property involved;
(3) the list price and any terms required by the seller;

(4) the amount of any compensation or commission or the basis for computing the
(5) aclear statement explaining the events or conditions that will entitle a broker to a

(6) information regarding an override clause, if applicable, including a statement to
the effect that the override clause will not be effective unless the licensee supplics the
seller with a protective list within 72 hours after the expiration of the listing agreement;

(7) the following notice in not less than ten point boldface type immediately preced-
ing any provision of the listing agreement relating to compensation of the licensee:

“NOTICE: THE COMMISSION RATE FOR THE SALE, LEASE, RENTAL, OR
MANAGEMENT OF REAL PROPERTY SHALL BE DETERMINED BETWEEN
EACH INDIVIDUAL BROKER AND ITS CLIENT.”;

Copyright © 1996 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.
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(8) if the broker choeses to represent both buyers and sellersineenneeﬁenyvi%hresi—
dential property transactions; & for residential property listings, the following “dual
agency” disclosure statement:

Ifa buyer represented by bxoker w1shes to buy your propelty, a dual agency will be

same dutles to the buyer(s) that broker owes to you. This confhct of interest will prohibit

broker from  advocating excluswely on your behalf. Dual agency y Will 11m1t t the Tevel of

dential unless you instruct broker in writing to d1sclose spemﬁc information about you.
All other 1nf01 matlon w111 be shzued Broker cannot act as a dual agent unless both you

the right to exclusive replesent'ltlon inan n in-house transaction. However, if you should

dec1de not to agree toa poss1ble dual a agency, and you want b10ke1 to represent you, you

Seller’s Instxuctxons to Broker

Having read and understood this information about dual agency, seller(s) now
instructs broker a; as follows:

......... Seller(s) will agree to a dual agency

representation and will consider offers made
by buyers represented by broker.

.........

.....................................................

Seller

Salesperson

Date: ....oovvviinrininnn,

(9) a notice requiring the seller to indicate in writing whether it is acceptable to the
seller to have the licensee arrange for closing services or whether the seller wishes to ar-
range for others to conduct the closing. The notice must also include the disclosure of any
controlled business arrangement, as the term is defined in United States Code, title 12,
section 2602, between the licensee and the real estate closing agent through which the
licensee proposes to arrange closing services; and

New language is indicated by underline, deletions by strikeout.
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(10) for residential listings, a notice stating that after the expiration of the listing
agreement, the seller will not be obligated to pay the licensee a fee or commission if the
seller has executed another valid listing agreement pursuant to which the seller is obli-
gated to pay a fee or commission to another licensee for the sale, lease, or exchange of the
real property in question. This notice may be used in the listing agreement for any other

type of real estate.
Sec. 3. Minnesota Statutes 1994, section 82.196, subdivision 1, is amended to read:

Subdivision 1. REQUIREMENTS. Licensees shall obtain a signed buyer’s broker
agreement from a buyer before performing any acts as a buyer’s representative and be-

fore a purchase agreement is signed.

Sec. 4. Minnesota Statutes 1994, section 82,196, subdivision 2, is amended to read:

Subd. 2. CONTENTS. All buyer’s broker agreements must be in writing and must
include:

(1) a definite expiration date;

(2) the amount of any compensation or commission, or the basis for computing the
commission;

(3) a clear statement explaining the services to be provided to the buyer by the bro-
ker, and the events or conditions that will entitle a broker to a commissjon or other com-
pensation;

(4) a provision for cancellation of the agreement by either party upon terms agreed
upon by the parties;

(5) information regarding an override clause, if applicable, including a statement to
the effect that the override clause will not be effective unless the licensee supplies the
buyer with a protective list within 72 hours after the expiration of the buyer’s broker
agreement;

(6) the following notice in not less than ten point bold face type immediately preced-
ing any provision of the buyer’s broker agreement relating to compensation of the licens-
ee:

“NOTICE: THE COMMISSION RATE FOR THE PURCHASE, LEASE, RENT-

AL, OR MANAGEMENT OF REAL PROPERTY IS NEGOTIABLE AND SHALL BE
DETERMINED BETWEEN EACH INDIVIDUAL BROKER AND ITS CLIENT.”;

(7) if the broker chooses to represent both buyers and sellers; a the following “dual
agency” disclosure statement:

If you choose to purchase a property listed by broker, a dual agency will be created.
This means that broker will represent both you and the seller(s), and owe the same duties

to the seller (E)—_th_af broker owes O

tothe 1o you. This conflict of interest will prohibit broker from
behalf, Dual agency will limit the level of representation
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tion will be shared. Broker cannot act as a dual agent unless both you and the seller(s)

the opportunity to purchase the properties listed by broker.

Buyer’s Instructions to Broker

......... Buyer(s) will agree to a dual agency representation

and will consider properties listed by broker.

......... Buyer will not agree to a dual agency

..........................................................

..........................

Buyer

Salesperson

Date: ........covviiienn. .. ;and

(8) for buyer’s broker agreements which involve residential real property, a notice
stating that after the expiration of the buyer’s broker agreement, the buyer will not be ob-
ligated to pay the licensee a fee or commission if the buyer has executed another valid
buyer’s broker agreement pursuant to which the buyer is obligated to pay a fee or com-
mission to another licensee for the purchase, lease, or exchange of real property.

Sec. 5. Minnesota Statutes 1994, section 82.197, subdivision 1, is amended to read:

Subdivision 1. AGENCY DISCLOSURE. The listing agreement or & buyer’s bro-
ker agreement must include a clear and complete explanation of how the breker will rep-
resent the interests of the seller or buyer; and; if the broker represents both sellers and
buyers; state how that representation would be altered in a dual agency situation; and re~
quire the seller or buyer to choose whether to autherize the broker to initiate any transae-~
tion which would give rise to dual agency- Disclosure to a castomer of a licensee’s agency
relationship with other parties must be made at a time and in a manner sufficient to proteet
the eustomer’s bargaining positien A real estate broker or salesperson shall provide to a
consumer in a residential real property transaction at the Tirst substantive contact with the
consumer an agency disclosure form in substantially the form set forth in subdivision 4.

The agency disclosure form shall be intended to provide a description of available op-
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tions for agency and nonagency relationships, and a description of the role of a licensee

under each option. The agency disclosure form shall provide a signature line for ac-
knowledgment of receipt by the consumer.

Sec. 6. Minnesota Statutes 1994, section 82.197, subdivision 2, is amended to read:

Subd. 2. CREATION OF DUAL AGENCY. If circumstances create a dual agency
situation, the broker must make full disclosure to all parties to the transaction as to the
change in relationship of the parties to the broker due to dual agency. A broker, having
made full disclosure, must obtain the consent of all parties to these circumstances before
accepting the dual agency. in residential real property transactions in the purchase agree-
ment in the form set forth below which shall hall be set off in a boxed format t to draw attention

to it:

Broker represents both the seller(s) and the buyer(s) of the property involved in this
transaction, which creates a dual agency. This means that broker and i its salespersons owe
fiduclary duties to both seller(s) and buyer(s). Because the parties may have conflicting
interests, broker and its salespersons are prohibited from from advocating exclusively for ei-
ther party. Broker cannotact as a dual agentin this transaction without the consent of both
seller(s) and buyer(s). Seller(s) and buyer(s) acknowledge that:

(€Y} confidential information communicated to broker which regards price, terms, or
motivation to buy or sell will remain confidential unless seller(s) or buyer(s) instructs

broker in writing to disclose this information. Other information w111 be shared;

(2) broker and its salespersons will not represent the interests of either party to the
detriment of the other; and

(3) within the 11m1ts of dual agency, broker and its salespersons will will work diligently

aCtIOH

Seller Buyer
Seller Buyer
Date Date
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Sec. 7. Minnesota Statutes 1994, section 82.197, subdivision 3, is amended to read:

Subd. 3. SCOPE AND EFFECT. Disclosures made in accordance with the require-
ments for disclosure of agency relationships set forth in this chapter are sufficient to satis-
fy common law disclosure requirements. In addition, when a principal in the transaction
is a licensee or a relative or business associate of the licensee, that fact must be disclosed
in writing in addition to any other required disclosures. The commissioner; in consulta-
tion with representatives of the real estate indusisy; consumer groups; the attorney gener-
al's office; and any other group deemed appropriate by the commissioner; shall study cur-
rent required disclosure forms and recommend any additions that may be necessary to

ensure that consumers are informed of the various agency relations and how they affect
the consumer: The commissioner shall prepate legislation for the 1995 session which in~
corperates those recommendations.

Sec. 8. Minnesota Statutes 1994, section 82.197, subdivision 4, is amended to read:

Subd. 4. AGENCY DISCLOSURE FORMS FORM. () Disclosures of agency
relationships The agency disclosure form shall be made in substantially the form set forth
in paragraphs (b) to (e} below:

() ADBENDUM TO LISTING AGREEMENT

w{Broker)— will be representing you as your broker in the sale of your property
located at mrrre This relationship is called an ageney: As your agent; —(Bro-
ker)-— owes you the duties of loyalty; obedience; disclosure; confidentiality; reasonable
cate and diligence; and full accounting: However; —{(Broket)- also represents buyers
locking for properties- If a buyer represented by ——(Broker)~ becomes interested in
your property; & dual ageney will be created: This means that —(Broker)— will owe the
same dutiestethebuyepclfmweeweteyeu:iﬂaiseeﬂﬂietefimesessmnp;ehibitmé&%-
ker)-— from advocating exclusively on your behalf when attempting to effect the sale of
yous propetty: Dual agency will limit the level of representation which —(Broker)-. can
provide-

I a dual agency should arise; you will need to agree that confidential information
abeut price; texms; and motivation will still be kept confidential unless you instruct
=~(Broker)-— in weiting to disclose specific information about you or your propesty: All
other information will be shared: Regardless of whether a dual agency occuts, —(Bro-
ket must disclose to the buyer any material facts of which +{Broker)- is aware that
may adversely and significantly affect the buyer’s use or enjoyment of the propertys In
addition; ~(Broket)— must disclose to both pasties any information of which —Bro-~
kes)—is aware that a party will not perform in aceordance with the texms of the purchase
agreement or similar written agreement to convey real estate.

={Broket)-— cannot act as a dual agent unless both you and the buyer agree to the
dual ageney afteritis disclosed to you- By agreeing to a possible dual ageney; you will be
giving up the zight to exelusive representation in an in-house transaction. However; if
you sheuld decide not to agree to a possible dual ageney; and you want —(Broket)—to
represent yous you may give up the opportunity to sell your property to buyers repre-
sented by ~—(Broker)

New language is indicated by underline, deletions by strikeout,
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SELLER’S INSTRUCTIONS TO BROKER

Ha#ﬁgreadandundem@edthisinfemaﬁeﬂabeucdualageﬁey;yeuﬂewmseme@

— Seller agrees to dual agency representation and will consider offers made by buy-

..........................................................
.......................... BY:
Seller Salesperson

Pated: ———————rr

—@mkeé—mﬂbe;epms%ﬁagyeuasyeu&bfekeﬂeass&styeumﬁndmgand
purchasing a property. This relationship is called an agency- As your agent; —(Broke)—
adualageneymnbee;eate&%smeansthatm@mkeﬂmmuewﬁhesameduﬁesm
the seller that ——(Broker).— owes to you. This conflict of interest will prohibit ——(Bro-
provide-

lfadualageaeyshould&&se;yeu»ﬁﬂneedteagmetha&eenﬁdenﬁaimfepmaﬁea
abeutpﬂeeqtefm&andmeavaﬁenwﬂlsﬁubekepteenﬁdeﬂﬁal&nlessyeums&uet
—%Bwkeﬂ—mwnﬁng@d&ebsespeexﬁemfe;maﬂenabw@ye&%e&herm@;m&ﬁen
Mbe%%&d%a%wwm@fe@%mﬁm
mthebayeranyma&esaliae&sefwheh—e&ekeg—wawafematmayadvefs%yand
W@M%W%m%d%wﬁh%&%
keé—mustdwdese%bethp&p&esanymfem&ﬁenefwhwh—@mkeﬁ—wawa&em
apmm“pmm%m%mmmémmwwm
lar weitien agreement to convey real estate-

—ABroker)— cannot act as a dual agent unless both you and the seller agree to the
dualageneyaﬁerﬁgdiséesedmyemByagmeingwapesﬁbledaalageneﬁyeumbe
Mwme%mm@mmwmmmﬁ
yeushe@ddeédenmmagwemapewibleduﬂag%eﬁ%dyeumm@;%m
mp%yeu;yeumaygﬁeap%heeppe%ﬁytepu&ha&e;hepmp&éeshs&edby

BUYER'S INSTRUCTIONS TO BROKER

New language is indicated by underline, deletions by strikeout:
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— Buyer will agree to 2 dual ageney representation and will consider properties

Before —(Broker)- begins to assist you in finding and purchasing a property; we
must discloss to you that ——(Broker)-— will be representing the seller in the transaction:

{Broker)— will disclose to you all material facts about the property of which
w(Brokes)— is aware; that could adversely and significantly affect your use or enjoy-
ment of the property: ——{(Broker)~-will also assist you with the mechanies of the transac-
tion-

When it comes to the price and terms of an offer; ——{(Broker)— will ask you to make
the decision as to how much to offer for any property and upon what terms and condi-
tiens:méB;ekeQmeane*phﬁnyeu;epﬁensteyou;buﬂheulﬁmatedeeisienisyeum
w=(Broker)- will attempt to show: you propexties in the price range and category you
desire so that you will have information on which to base your decision.

w=(Broker)- will present o the seller any weitten offer that you ask —-(Broket)r
to present: —(Broker)- asks you to keep to yourself any information about the price or
t@nnsefyeufeﬁfer;esyeu%me&vaﬁeafwmalénganeﬂe&thatyeudenetwammeseuet
mlme%m@mk%weuidbefequ#ed;%theseueﬁsagen&mdiselesethismfem
tienmthesen%%ushGMdeafequyeenside;shadngaaymfeﬂmﬁenw#hm@w-
ker)— that you do net want disclosed to the seller

Custemer {Breoker)
.......................... BY:
Custemer Salesperson

Dated: ———rre——

(e} DISCLOSURE TO BUYER AND SELLER AT TIME OF OFFER TO PURCHASE
~(Broker) represents the seller at the property located at

%m%alse%pwsenﬂabuyenwheeﬁferedtepuxshasetheseﬂe#spmpe%

%%%mmﬂmmemsbemmemmmeseuﬁmamﬁemadm
agéﬂ%is%ﬁe&%meansth%%%and#sagﬂseweaﬁdu&awdu@y@
beﬂabuyesandseﬂ%BeeausebuyexmdseHe;matheee&ﬂie&ngMerest&m@r&
kepﬁanditsagen%axepmhibﬁed&emadwwﬁngexel&s@elyf%eﬁberpame

New language is indicated by underline, deletions by strikeout.
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both the buyer and seller agree to this dual agency:

Buyer and seller acknowledge and agree that:
mm&wm%mbwwseﬂ%ﬂ%eeaﬁde&ﬁﬂ%bwemeﬂepmas
w@mk%mmmgmmmmmweamm%mgmm.
formation will be shared:

%%aﬂd@s&e@eﬁseﬂ%%d&s@%@%bﬁ%aﬂm&t@é&lf&@t&eﬁ
whwh&eya&eawarew@ehee&dadvemelyandﬁgmﬁeaﬂ&yaﬁee%mebuyeﬂsaseer
enjewnemeﬂhepmpeﬁyerany;meﬂdeéuseeﬂhepmpe;w&whiehm@mke%ef
MW%W%%WEWWM%M%%@&MW
is involved)-
WW%G&%M@HW%W%&%%MMQ
;equireébylawwhe@heseyﬂetad{mlageneyisinvel#ed%

4 (Broket)— and its salespersons will not represent the interests of either party to
the detriment of the other:
gently to facilitate the mechanies of the sale-

M&hthekaew%dg@aﬂdundersmndmgeﬂheexplaﬂaﬁeﬂab%buyef&ndseuer
mwdmmm&e@mmmmmwM%m%mmMW
action-

Pate—————— 7 s Ty v

AGENCY RELATIONSHIPS IN REAL ESTATE TRANSACTIONS

Minnesota law requires that early in any relationship, real estate brokers or salespersons
discuss with consumers what type of agency representation or relationship they de-
sire.(1) The available options are listed below. This is not a contract. This is an agency

disclosure form only. If you desire representation, you must enter into a written con-
tract according to state law (a listing contract or a buyer representation contract). Until
such fime as you choose {o enfer into a written contract for representation or assistance,

you will bo treated as a customer of the broker or salesperson and not represented by the

brokerage. The broker ot salesperson would then be acting as a Seller’s broker (see para-
graph I below), or as a nonagent (see paragraph 1V below).

L

Seller’s Broker: A broker who lists a property, or a salesperson who is li-

censed to the Tisting broker, represents the Sefler and acis on behalf of the Sell-

New language is indicated by underline, deletjons by strikeout:
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er. A broker or salesperson working ‘&th aBuyer may also act as a subagent of
the Seller, in which case the Buyer is the broker’s customer and is not repre-
sented by that broker. A Seller’s broker owes to the Seller the fiduciary dufies
described below.(2) The broker must also disclose to the Buyer any material
facts of which the broker is aware that could adversely and significantly affect
the B Buyer s use or enjoyment of the property. If a broker or salesperson work-

mg with aBuyer asa customer i is rep1esentmg s the Seller  he or she must actin

scribed below. (2) The broker must disclose to the Buyer: any material facts of
which the broker i 1s aware that could adversely ¢ and significantly atfect t the
Buyer’s use or enjoyment of the property.

Dual Agency-Broker Representing both Seller and Buyer: Dual agency
occurs when one broker or salesperson represents both parties to a transac-
tion, or when twc two salespersons licensed to the same ¢ broker each represent a
party to the transaction. Dual agency requires the informed consent of all par-
ties, and means that theb_mkm and salesperson owe the same dut1es to the

Within the limitations described above, dual agents owe to both Seller and

Buyer the fiduciary dufies described below. (2 (2) Dual agents must disclose to
Buyers any material facts of which the broker i 1s aware that could adversely

and significantly affect the Buyer’s use or enjoyment of the property.

Nonagent: A broker or salesperson may perform services for either party asa
nonagent, if that party signs a nonagency services agreement. As a nonagent
the broker or “salesperson facilitates the transaction, but does not act on behalf

NOTOWE ANY PARTY ANY OF THE FIDUCIARY DUTIES LISTED
BELOW, UNLESS THOSE DUTTIS ARE INCLUDED IN THE WRIT-
TEN NONAGENCY SERVICES AGREEMENT. The nonagent broker or

New language is indicated by underline, deletions by strikeout.
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salesperson owes only those duties required by law or contained in the written
nonagency services agreement.

ACKNOWLEDGMENT: I/ We acknowledge that I/ We have been presented with
the above—described options. I/ We understand that Buyers who have not signed a
Buyer representaiion contract or nonagency services agreement are not repre-
sented by the broker/salesperson and information given to the broker/salesperson
will be disclosed to the Seller. I/ We understand that written consent is required for a
dual agency relationship. This is a disclosure only, NOT a contract for representa-

tion,

................................

..........................

................................

Seller Date Buyer Date

*********=l==li=k***={<=)=**ﬂ:**********************=I=*********************:{:*****

(1) This disclosuze is required by law in any transaction involving property' occu-

pied or intended to be occupied by one (o four families as their residence.

(2) The fiduciary duties mentioned above are listed below and have the following

meanings:

Loyalty—broker/ salesperson will act only in client(s)’ best interest.

Obedience-broker/ salesperson will carry out all client(s)’ lawful instructions.

Disclosure~broker/ salesperson will disclose to client(s) all material facts of which
broker/ salesperson has knowledge which might reasonably affect the client’s rights and

interests.

Confidentiality—broker/ salesperson will keep client(s)’ confidences unless re-
quired by law to disclose specific information (such as disclosure of material facts to
Buyers).

Reasonable Care—broker/ salesperson will use reasonable care in performing duties

as an agent.
Accounting-broker/ salesperson will account to client(s) for all client(s)’ money
and property received as agent.

(3) If Seller(s) decides not to agree to a dual agency relationship, Seller(s) may give
up the opportunity to sell the property to Buyers represented by the broket/ salesperson. It
Buyer(s) decides not to agree to a dual agency relationship, Buyer(s) may give up the op-
portunity to purchase properties listed by the broker.

Sec. 9. Minnesota Statutes 1994, section 82.22, subdivision 13, is amended to read:

Subd. 13. CONTINUING EDUCATION. (a) After their first renewal date, all real
estate salespersons and all real estate brokers shall be required to successfully complete

New language is indicated by underline, deletions by strikeout:
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30 hours of real estate continving education, either as a student or a lecturer, in courses of
study approved by the commissioner, during each 24-month license period. At least. 150f
the 30 credit hours must be completed during the first 12 months of the 24-month licens-
ing period. Salespersons and brokers whose initial license period extends more than 12
months are requited to complete 15 hours of real estate continuing education during the
initial license period. All continuing eduecation must be earned no later than May 31 of the
renewal year: Those licensees who will receive a 12~month license on July 1, 1995, be-
cause of the staggered implementation schedule must complete 15 hours of real estate
continuing education as a requirement for renewal on July 1, 1996. Licensees may not
claim credit for continuing education not actually completed as of the date their report of
continuing education compliance is filed.

(b) The commissioner shall adopt rules defining the standards for course and
instructor approval, and may adopt rules for the proper administration of this subdivision.

(¢) Any program approved by Minnesota continuing legal education shall be ap-
proved by the commissioner of commerce for continuing education for real estate bro-
kers and salespeople if the program or any part thereof relates to real estate.

(d) As part of the continuing education requirements of this section, the commis-
sioner shall require that all real estate brokers and salespersons receive:

(1) atleast two hours of training during each license period in courses in laws or reg-
ulations on agency representation and disclosure; and

(2) at least two hours of training during each license period in courses in state and
federal fair housing laws, regulations, and rules, or other antidiscrimination laws.

Clause (1) does not apply to real estate salespersons and real estate brokers engaged
solely in the commercial real estate business who file with the commissioner a verifica-
tion of this status along with the continuing education report required under paragraph

(a).

(e) The commissioner is authorized to establish a procedure for renewal of course
accreditation.

Sec. 10. Minnesota Statutes 1994, section 82A.11, is amended by adding a subdivi-
sion to read:

Subd. 8. CANCELLATION BY HEIR. A membership camping contract that may
be transferred by descent or devise must provide that the heir or devises may cancel the

contract. Cancellafion of the contract relieves the heir or devisee of any further obliga-

tions under the contract.

Sec. 11. Minnesota Statutes 1994, section 82B.19, is amended by adding a subdivi-
sion to read:

Subd. 4. RENEWAL OF ACCREDITATION. The commissioner is authorized to
establish a procedure for renewal of course accreditation. -

Sec. 12. Minnesota Statutes 1995 Supplement, section 386.66, is amended to read:
386.66 BOND OR ABSTRACTER’S LIABILITY INSURANCE POLICY.

Before a license shall be issued, the applicant shall file with the commissioner a an
annual bond or abstracter’s liability insurance policy for each license year, to be approved
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by the commissioner, running to the state of Minnesota in the penal sum of at least
$100,000 conditioned for the payment by such abstracter of any damages that may be
sustained by or accrue to any person by reason of or on account of any error, deficiency or
mistake arising wrongfully or negligently in any abstract, or continuation thereof, or in
any certificate showing ownership of, or interest in, or liens upon any lands in the state of
Minnesota, whether registered or not, made by and issued by such abstracter, provided
however, that the aggregate liability of the surety to all persons under such bond shall in
no event exceed the amount of such bond. If the applicant intends to engage in the busi-
ness of abstracting in any county having more than 200,000 inhabitants, the bond or in-
surance policy required herein shall be in the penal sum of at least $250,000. Applicants
that are title insurance companies regulated by chapter 68A and licensed pursuant to sec-
tions 60A.02 and 60A.06, subdivision 1, clause (7), and their employees or those having
cash or securities on deposit with the state of Minnesota in an amount equal to the said
bond or insurance policy shall be exempt from furnishing the bond or an insurance policy
herein required but shall be liable to the same extent as if a bond or insurance policy has
been given and filed. The bond or insurance policy required hereunder shall be written by
some surety or other company authorized to do business in this state issuing bonds or ab-
stracter’s liability insurance policies and shall be issued fora period of one or more years,
and renewed for one or mere years year at the date of expiration as principal continues in
business. The aggregate liability of such surety on such bond or insurance policy for all

Sec. 13. EFFECTIVE DATES.

Sections 1 to 8 are effective October 1, 1996. Sections 9 and 11 are effective the day

following final enactment.

ARTICLE 4

BUILDING CONTRACTORS

Section 1. Minnesota Statutes 1994, section 326.37, is amended by adding a subdi-
vision to read:

Subd. 3. EXEMPTION. No license authorized by this section shall be required of
any contractor or employee engaged In the work or business of pipe laying outside of
buildings if such person is engaged in a business or trade which has traditionally per-
formed such work within the state prior to January 1, 1994. -

Sec. 2. Minnesota Statutes 1994, section 326.87, is amended by adding a subdivi-
sion to read:

Subd. 4. RENEWAL OF ACCREDITATION. The commissioner is authorized to
establish a procedure for renewal of course accreditation.

Sec. 3. Minnesota Statutes 1994, section 326.91, is amended by adding a subdivi-
sion to read:
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Subd. 3. CERTIFICATE OF EXEMPTION HOLDERS. For cause shown under

license.

Sec. 4. Minnesota Statutes 1994, section 326.91, is amended by adding a subdivi-
sion to read:

Subd. 4. ACTION AGAINST UNLICENSED PERSONS. Nothing in this sec-
tion prevents the commissioner from taking actions, including cease and desist actions,
against persons required to be licensed under sections 326.83 to 326.991, based on con-
duct that would provide grounds for adminisirative action against a licensee under this

section,

Sec. 5. Minnesota Statutes 1994, section 326,991, is amended to read:
326.991 EXCEPTION.

Subdivision 1. The license requirement under section 326.84 does not apply to a res-
idential building contractor, residential remodeler, or specialty contractor licensed by the
city of St- Paul or the city of Minneapolis and who is performing work within the legal
boundaries of ene of these municipalities that municipality.

This subdivision expires March 31, 2000,

Subd. 2. The commissioner may contract with the city of Minneapolis and the city of
St- Paul to administer this licensing program.

Sec. 6. REPEALER.

Minnesota Statutes 1994, sections 326.95, subdivision 4;326.97, subdivision 3; and
326.99, are repealed.

Sec. 7. EFFECTIVE DATES. ‘

Sections 1 to 4 and 6 are effective the day following final enactment,

Section 5 is effective April 1, 1996.

ARTICLE 5
MISCELLANEOUS

Section 1. Minnesota Statutes 1994, section 47.206, subdivision 1, is amended to
read:

47.206 INTEREST RATE OR DISCOUNT POINT AGREEMENTS.

Subdivision 1. DEFINITIONS. For the purposes of this section, the terms defined
in this subdivision have the meanings given them.
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() “Lender” means a person or entity referred to in section 47.20, subdivision 1, a
credit union, or a person making a conventional loan as defined under section 47.20, sub-
division 2, clause (3), or cooperative apartment loan as defined under section 47.20, sub-
division 2, clause (4), except that conventional loans or cooperative apartment loans in-
clude any loan or advance of credit in an original principal balance of less than $200,000.
“Lender” also means a mortgage broker as defined in paragraph (e).

(b) “Loan” means loans and advances of credit authorized under section 47.20, sub-
division 1, clauses (1) to (4), and conventional loans as defined under section 47.20, sub-
division 2, clause (3), or cooperative apartment loans as defined under section 47.20, sub-
division 2, clause (4), except that conventional loans or cooperative apartment loans also
include all loans and advances of credit in an original principal balance of less than
$200,000. “Loan” does not include a loan or advance of credit secured by a mortgage
upon real property containing more than one residential unit or secured by a security in-
terest in shares of more than one residential unit in a building owned or leased by a coop-
erative apartment corporation.

(c) “Borrower” means a natural person who has submitted an application for a loan

to a lender.

(d) “Interest rate or discount point agreement” or “agreement” means a contract be-
tween a lender and a borrower under which the lender agrees, subject to the lender’s un-
derwriting and approval requirements, to make aloan ata specified interest rate or num-
ber of discount points, or both, and the borrower agrees to make a loan on those terms.
The term also includes an offer by alender that is accepted by a borrower under which the
lender promises to guarantee or lock in an interest rate or number of discount points, or
both, for a specific period of time.

(e) “Mortgage broker” includes:

(1) a person who negotiates mortgage loans as described in section 82. 17, subdivi-
sion 4, clause (by, if the person does not qualify for the exception set forth in section

(2) the employees of the person; or
(3) any person or firm which holds itself out to the public as a mortgage broker, re-

gardless of whether the person or firm holds a Timited broker’s license pursuant to section

82.20, subdivision 13.
Sec. 2. EFFECTIVE DATE.
Section 1 is effective on the day following final enactment.

Presented to the governor April 4, 1996
Signed by the governor April 11, 1996, 11:50 a.m.

CHAPTER 440—S.F.No. 2410

An act relating to privacy; providing for the classification of and access to government data;
indexing statutes that restrict data access and are located outside chapter 13; defining criminal jus-
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