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lic body or its officers or agents in the course of the authorization or sale, issu-
ance or delivery of bonds, the making of a contract for public improvement or
the validity of any proceeding to alter the organization of a school district in any
manner, such public body may move the court for an order requiring the party,
or parties, bringing such action to file a surety bond as hereinafter set forth.
Three days’® written notice of such motion shall be given. If the public body is
not a party to the action, but if it deems that such action be injurious to the pub-
lic interest and to the taxpayers, such public body may intervene or appear spe-
cially for the purpose of making such motion. If the court determines that loss or
damage to the public or taxpayers may result from the pendency of the action or
proceeding, the court may require such party, or parties, to file a surety bond,
which shail be approved by the court, in such amount as the court may deter-
mme The court must also conS1der whether the action presents substantlal con-

likelihood of a party prevailing on these issues, when determining the amount of
a bond and whether a bond should be requlred ed under this section or section
473.675. Such bond shall be conditioned for payment to the public body of any
loss or d damage which may be caused to the public body or taxpayers by such
delay, to the extent of the penal sum of such bond, if such party, or parties, shall
not prevail therein. If such surety bond is not filed within a reasonable time
allowed therefor by the court, the action shall be dismissed with prejudice. If
such party, or parties, file a bond as herein required and prevail in the action,
any premium paid on the bond shall be repaid by or taxed against the public
body.

Sec. 2. EFFECTIVE DATE; APPLICATION.

Sectlon lis effectwe August 1, 1993, and applies to orders entered under
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CHAPTER 171—S.F.No. 190

An act relating to background checks; providing that certain criminal conviction data
are public; providing that a record of conviction of certain crimes and other determinations
disqualify an individual from obtaining certain human services licenses; providing for access
to certain data on day care and foster care licensees; amending Minnesota Statutes 1992, sec-
tions 13.46, subdivision 4; 13.87, subdivision 2; and 245A.04, subdivisions 3 and 3b.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. Minnesota Statutes 1992, section 13.46, subdivision 4, is
amended to read:
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Subd. 4. LICENSING DATA. (a) As used in this subdivision:

(1) “licensing data” means all data collected, maintained, used, or dissemi-
nated by the welfare system pertaining to persons licensed or registered or who
apply for licensure or registration or who formerly were licensed or registered
under the authority of the commissioner of human services;

(2) “client” means a person who is receiving services from a licensee or
from an applicant for licensure; and

(3) “personal and personal financial data” means social security numbers,
identity of and letters of reference, insurance information, reports from the
bureau of criminal apprehension, health examination reports, and social/home
studies.

(b) Except as provided in paragraph (c), the following data are public: name,
address, telephone number of licensees, licensed capacity, type of client pre-
ferred, variances granted, type of dwelling, name and relationship of other fam-
ily members, previous license history, class of license, and the existence and
status of complaints. When disciplinary action has been taken against a licensee
or the complaint is resolved, the following data are public: the substance of the
complaint, the findings of the investigation of the complaint, the record of infor-
mal resolution of a licensing violation, orders of hearing, findings of fact, conclu-
sions of law, and specifications of the final disciplinary action contained in the
record of disciplinary action.

The following data on persons licensed under section 245A.04 to provide
family day care for children, child care center services, foster care for children in
the provider’s home, or foster care or day care services for adults in the provid-
er's home, are public: the nature of any disqualification set aside under section
245A.04, subdivision 3b, and the reasons for setting aside the disqualification;
and the reasons for granting any variance under section 245A.04, subdivision 9.

(c) The following are private data on individuals under section 13.02, subdi-
vision 12, or nonpublic data under section 13.02, subdivision 9: personal and
personal financial data on family day care program and family foster care pro-
gram applicants and licensees and their family members who provide services
under the license.

(d) The following are private data on individuals: the identity of persons
who have made reports concerning licensees or applicants that appear in inac-
tive investigative data, and the records of clients or employees of the licensee or
applicant for licensure whose records are received by the licensing agency for
purposes of review or in anticipation of a contested matter. The names of
reporters under sections 626,556 and 626.557 may be disclosed only as provided
in section 626.556, subdivision 11, or 626.557, subdivision 12.

() Data classified as private, confidential, nonpublic, or protected nonpub-
lic under this subdivision become public data if submitted to a court or adminis-

New language is indicated by underline, deletions by strileeout.

Copyright © 1993 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.




Ch. 171 LAWS of MINNESOTA for 1993 546

trative law judge as part of a disciplinary proceeding in which there is a public
hearing concerning the disciplinary action.

(f) Data generated in the course of licensing investigations that relate to an
alleged violation of law are investigative data under subdivision 3.

(g) Data that are not public data collected, maintained, used, or dissemi-
nated under this subdivision that relate to or are derived from a report as
defined in section 626.556, subdivision 2, are subject to the destruction provi-
sions of section 626.556, subdivision 11.

Sec. 2. Minnesota Statutes 1992, section 13.87, subdivision 2, is amended
to read:

Subd. 2. CLASSIFICATION. Criminal history data maintained by agen-
cies, political subdivisions and statewide systems are classified as private, pursu-
ant to section 13.02, subdivision 12, except that data created, collected, or
maintained by the bureau of criminal apprehension that identify an individual
who was convicted of a crime and the offense of which the individual was con-
victed are public data for 15 years following the discharge of the sentence
imposed for the offense.

Sec. 3. Minnesota Statutes 1992, section 245A.04, subdivision 3, is
amended to read:

Subd. 3. STUDY OF THE APPLICANT. (a) Before the commissioner
issues a license, the commissioner shall conduct a study of the individuals speci-
fied in clauses (1) to (4) according to rules of the commissioner. The applicant,
license holder, the bureau of criminal apprehension, and county agencies, after
written notice to the individual who is the subject of the study, shall help with
‘the study by giving the commissioner criminal conviction data and reports
about abuse or neglect of adults in licensed programs substantiated under sec-
tion 626.557 and the maltreatment of minors in licensed programs substantiated
under section 626.556.. The individuals to be studied shall include:

(1) the applicant;

(2) persons over the age of 13 living in the household where the licensed
program will be provided;

(3) current employees or contractors of the applicant who will have direct
contact with persons served by the program; and

(4) volunteers who have direct contact with persons served by the program
to provide program services, if the contact is not directly supervised by the indi-
viduals listed in clause (1) or (3).

The juvenile courts shall also help with the study by giving the commis-
sioner existing juvenile court records on individuals described in clause (2) relat-
ing to delinquency proceedings held within either the five years immediately
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preceding the application or the five years immediately preceding the individu-
al’s 18th birthday, whichever time period is longer. The commissioner shall
destroy juvenile records obtained pursuant to this subdivision when the subject
of the records reaches age 23.

For purposes of this subdivision, “direct contact” means providing face-to-
face care, training, supervision, counseling, consultation, or medication assis-
tance to persons served by a program. For purposes of this subdivision, “directly
supervised” means an individual listed in clause (1) or (3) is within sight or
hearing of a volunteer to the extent that the individual listed in clause (1) or (3)
is capable at all times of intervening to protect the health and safety of the per-
sons served by the program who have direct contact with the volunteer.

A study of an individual in clauses (1) to (4) shall be conducted on at least
an annual basis. No applicant, license holder, or individual who is the subject of
the study shall pay any fees required to conduct the study.

(b) The individual who is the subject of the study must provide the appli-
cant or license holder with sufficient information to ensure an accurate study
including the individual’s first, middle, and last name; home address, city,
county, and state of residence; zip code; sex; date of birth; and driver’s license
number. The applicant or license holder shall provide this information about an
individual in paragraph (a), clauses (1) to (4), on forms prescribed by the com-
missioner. The commissioner may request additional information of the individ-
ual, which shall be optional for the individual to provide, such as the
individual’s social security number or race.

(c) Except for child foster care, adult foster care, and family day care homes,
a study must include information from the county agency’s record of substanti-
ated abuse or neglect of adults in licensed programs, and the maltreatment of
minors in licensed programs, information from juvenile courts as required in
paragraph (a) for persons listed in paragraph (a), clause (2), and information
from the bureau of criminal apprehension. For child foster care, adult foster
care, and family day care homes, the study must include information from the
county agency’s record of substantiated abuse or neglect of adults, and the mal-
treatment of minors, information from juvenile courts as required in paragraph
(a) for persons listed in paragraph (a), clause (2), and information from the
bureau of criminal apprehension. The commissioner may also review arrest and
investigative information from the bureau of criminal apprehension, a county
attorney, county sheriff, county agency, local chief of police, other states, the
courts, or a national criminal record repository if the commissioner has reason-
able cause to believe the information is pertinent to the disqualification of an
individual listed in paragraph (a), clauses (1) to (4).

(d) An applicant’s or license holder’s failure or refusal to cooperate with the
commissioner is reasonable cause to deny an application or immediately sus-
pend, suspend, or revoke a license. Failure or refusal of an individual to cooper-
ate with the study is just cause for denying or terminating employment of the
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individual if the individual’s failure or refusal to cooperate could cause the
applicant’s application to be denied or the license holder’s license to be immedi- |
ately suspended, suspended, or revoked. ‘

(e) The commissioner shall not consider an application to be complete untit
all of the information required to be provided under this subdivision has been
received.

(f) No person in paragraph (a), clause (1), (2), (3), or (4) who is disqualified
as a result of this section may be retained by the agency in a position involving
direct contact with persons served by the program.

(g) Termination of persons in paragraph (a), clause (1), (2), (3), or (4) made
in good faith reliance on a notice of disqualification provided by the commis-
sioner shall not subject the applicant or license holder to civil liability.

(h) The commissioner may establish records to fulfill the requirements of
this section. Fhe information eontained in the reeords is only availeble to the
(i) The commissioner may not disqualify an individual subject to a study

under this section because that person has, or has had, a mental illness as
defined in section 245.462, subdivision 20.

Sec. 4. Minnesota Statutes 1992, section 245A.04, subdivision 3b, is
amended to read:

Subd. 3b. RECONSIDERATION OF DISQUALIFICATION. (a) Within
30 days after receiving notice of disqualification under subdivision 3a, the indi-
vidual who is the subject of the study may request reconsideration of the notice
of disqualification. The individual must submit the request for reconsideration
to the commissioner in writing. The individual must present information to
show that:

(1) the information the commissioner relied upon is incorrect; or

(2) the subject of the study does not pose a risk of harm to any person
served by the applicant or license holder.

(b) The commissioner may set aside the disqualification if the commissioner
finds that the information the commissioner relied upon is incorrect or the indi-
vidual does not pose a risk of harm to any person served by the applicant or
license holder. The commissioner shall review the consequences of the event or
qualifying event, the vulnerability of the victim at the time of the event, the
time elapsed without a repeat of the same or similar event, and documentation
of successful completion by the individual studied of training or rehabilitation
pertinent to the event. In reviewing a disqualification, the commissioner shall
give preeminent weight to the safety of each person to be served by the license
holder or applicant over the interests of the license holder or applicant.
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individual is incorrect, the commissioner may not set aside the disqualification
of an individual who seeks a license to provide family day care for children, fos-
ter care for children in the provider’s own home, or foster care or day care ser-
vices for adults in the provider’s own home if:

(1) less than ten years have passed since the discharge of the sentence
imposed for the offense; and the individual has been convicted of a violation of
section 609.20 (manslaughter in the first degree), 609.205 (manslaughter in the
second degree), 609.21 (criminal yehicular homicide), 609.215 (aiding suicide or
aiding attempted suicide), 609.221 to 609.2231 (felony violations of assault in
the first, second, third, or fourth degree), 609.713 (terroristic threats), 609.285
(use of drugs to injure or to facilitate crime), 609.24 (simple robbery), 609.245
(aggravated robbery), 609.25 (kidnapping), 609.255 (false imprisonment),
609.561 or 609.562 (arson in the first or second degree), 609.71 (riot), 609.582
(burglary in the first or second degree), 609.66 (reckless use of a gun or danger-
ous weapon or intentionally pointing a gun at or towards a human being),
609.665 (setting a spring gun), 609.67 (unlawfully owning, possessing, or operat-
ing a machine gun), 152.021 or 152.022 (controlled substance crime in the first
or second degree), 152.023, subdivision 1, clause (3) or (4), or subdivision 2,
clause (4) (controlled substance crime in the third degree), 152.024, subdivision
1, clause (2), (3), or (4) (controlled substance crime in the fourth degree),
609.228 (great bodily harm caused by distribution of drugs), 609.23 (mistreat-
ment of persons confined), 609.231 (mistreatment of residents or patients),
609.265 (abduction), 609.2664 to 609.2665 (manslaughter of an unborn child in
the first or second degree), 609.267 to 609.2672 (assault of an unborn child in
the first, second, or third degree), 609.268 (injury or death of an unborn child in
the commission of a crime), 617.293 (disseminating or displaying harmful mate-
rial to minors), 609.378 (neglect or endangerment of a child), 609.377 (a gross
misdemeanor offense of malicious punishment of a child); or an attempt or con-
spiracy to commit any of these offenses, as each of these offenses is defined in
Minnesota Statutes; or an offense in any other state, the elements of which are
substantially similar to the elements of any of the foregoing offenses;

(2) regardless of how much time has passed since the discharge of the sen-

tence imposed for the offense, the individual was convicted of a violation of sec-
tions 609.185 to 609.195 (murder in the first, second, or third degree), 609.2661
to 609.2663 (murder of an unborn child in the first, second, or third degree),
609.377 (a felony offense of malicious punishment of a child), 609.322 (solicit~
ing, inducement, or promotion of prostitution), 609.323 (receiving profit derived
from prostitution), 609.342 to 609.345 (criminal sexual conduct in the first, sec-
ond, third, or fourth degree), 609.352 (solicitation of children to engage in sex-
val conduct), 617.245 (use of minors in a sexual performance), 617.247
(possession of pictorial representations of a minor), 609.365 (incest), or an
offense in any other state, the elements of which-are substantially similar to any
of the foregoing offenses;

(3) within the seven years preceding the study, the individual committed an
act that constitutes maltreatment of a child under section 626.556, subdivision
10e, and that resulted in substantial bodily harm as defined in section 609.02,
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subdivision 7a, or substantial mental or emotional harm as supported by compe-
tent psychological or psychiatric evidence; or

(4) within the seven years preceding the study, the individual was deter-
mined under section 626.557 to be the perpetrator of a substantiated incident of
abuse of a vulnerable adult that resulted in substantial bodily harm as defined in
section 609.02, subdivision 7a, or substantial mental or emotional harm as sup-

ported by competent psychological or psychiatric evidence,

In the case of any ground for disqualification under clauses (1) to (4), if the
act was committed by an individual other than the applicant or license holder
residing in the applicant’s or license holder’s home, the applicant or license
holder may seck reconsideration when the individual who committed the act no

longer resides in the home.

The disqualification periods provided under clauses (1), (3), and (4) are the
minimum applicable disqualification periods. The commissioner may determine
that an individual should continue to be disqualified from licensure because the

vidual after the minimum disqualification period has passed.

¢ (d) The commissioner shall respond in writing to all reconsideration
requests within 15 working days after receiving the request for reconsideration.
If the disqualification is set aside, the commissioner shall notify the applicant or
license holder in writing of the decision.

& (e) Except as provided in subdivision 3c, the commissioner’s decision to
grant or deny a reconsideration of disqualification under this subdivision, or to
set aside or uphold the results of the study under subdivision 3, is the final
administrative agency action.

Sec. 5. REPORT; ACCESS TO CRIMINAL CONVICTION DATA.

The bureau of criminal apprehension shall study, make recommendations,

and where appropriate, implement procedures regarding the following issues
involved in public access to criminal conviction data maintained by the bureau:

(1) methods to ensure that when data js requested on an individual, any

data provided relates to that individual;

(2) appropriate charges to impose for inspection or copies of criminal con-
viction data;

(3) procedures for correcting inaccurate data at the request of the data sub-
ject; and

(4) with the assistance of the supreme court, make recommendations for

implementing uniform procedures and grounds for conviction expungement
orders and a uniform conviction expungement order.
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the senate by January 1, 1994,
Sec. 6. EFFECTIVE DATE; APPLICATION,

effective June 1, 1994,

Section 4, paragraph (c), clause (2) applies to existing license holders on the
effective date of section 4 and to initial license applications made on or after

that date. Section 4, paragraph (c), clause (1) in the case of a conviction for

neglect or endangerment of a child, applies t_o—gxi_sﬁng license holders on E
effective date of section 4 and in all other cases applies to initial license applica-
tions made on or after the effective date.

— e, SR MMM TN O

However, as soon as practicable but not later than one year after the effec-
tive date of this section, the commissioner shall review and reconsider all dis-
qualifications which were set aside under Minnesota Statutes, section 245A.04,

subdivision 3b, and all variances which were granted under Minnesota Statutes,

case of:

(1) a license holder who holds a type of license listed in Minnesota Statutes,

section 245A.04, subdivision 3b, paragraph (c);

(2) a license holder who obtained such a license before the effective date of
this section; and

(3) a license holder, an individual residing in the license holder’s home, or
an employee of the license holder who;

(i) was convicted of a crime listed in Minnesota Statutes, section 245A.04,

subdivision 3b, paragraph (c), clause (1), other than neglect or endangerment of
a child; or

(ii) was the perpetrator of substantiated maltreatment or abuse under Min-
nesota Statutes, section 245A.04, subdivision 3b, paragraph (c), clause (3) or (4).

The purpose of the review is to determine whether _th_é license holder or any-
one residing in the license holder’s home poses any risk of harm to any person
served by the license holder. In conducting this review the commissioner must

give preeminent weight to the safety of each person served by the license holder
over the interests of the license holder.

Presented to the governor May 11, 1993
Signed by the governor May 14, 1993, 1:26 p.m.
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