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state, such assignment shall be taken, held and considered
to be valid, legal and binding to all intents and purposes;
and the same as if the auditor of state had, by express leg-
islative enactment, been authorized to make such assign-
ment prior to the excution thereof.

SEC. 2. Nothing in this act shall apply to or affect any
action now pending, or the rights of any bona fide pur-
chaser. •

SEO. 3. This act shall take effect and be in force from
and after its passage.

Approved March 13, 1889.
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CHAPTER 46.
[H. F. No. 1003.]

AN AOT TO ESTABLISH A PROBATE CODE.

Be it enacted by tlie Legislature of the State of Minnesota.
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SECTION 1. This act shall be known as the probate code
of Minnesota.

SEC. 2. There is established in each organized county
in this state, a probate court, which shall be held by the
judge of probate, and shall be a court of record and shall
have and use a seal.

SEC. 3. The jurisdiction required by any probate court
over a matter or proceeding is exclusive of that of any
other probate court, except when otherwise provided by
law; and when a guardian is appointed, or any other pro-
ceeding is commenced, iii the probate court of a particu-
lar county, all further proceedings in respect to the same
shall be continued in that court.

SEC. 4. Wills must be proved and letters testamen-
tary or of administration granted.

1. In the county in which the decedent was a resident
at the time of his death;
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2. In the county in which the decedent may have died,
leaving estate therein, he not being a resident of the state;

3. In the county in which any part of the estate may
be at the time of his death or shall thereafter come, the
decedent having died out of the state, and not resident
thereof at the time of his death;

4. In the county in which any part of the estate may be
the decedent not being a resident of the state, and not
leaving estate in the county in which he died;

5. When the estate of the decedent is in more than one
county, he having died out of the state, and not having
been a resident thereof at the time of his death, or being
such non-resident and dying within the state, and not leav-
ing estate in the county where he died, the probate court
of that county in which application is first made for letters
testamentary or of administration has exclusive jurisdic-
tion of the settlement of the estate.

SEC. 5. When the judge of probate of any county, his
wife, child, or other lineal descendant, parent, brother or
sister shall be an heir, devisee or legatee or as a material
witness, or when such judge shall be an executor, adminis-
trator or guardian of any ward or interested as creditor or
otherwise in any question to be decided.he shall be disqual-
ified to act in relation to that estate, or in the decision of
such question, as the case may be.

The judge of probate so disqualified shall enter in his
records the grounds of his disqualification, and shall make
an order reciting said grounds of disqualification, and re-
quiring the judge of probate of an adjoining county to at-
tend at the office of the judge of probate so disqualified,
and administer said estate or so much thereof as the said
judge is so disqualified from doing.

And it shall be the duty of such judge of probate to
hear, try and determine such matters in the same manner
and with like effect as the judge of probate of said court
naight have done, had he not been so disqualified.

SEC. 6. The judge of probate shall keep his office at
the county seat, and the same shall be kept open at rea-
sonable hours, suitable and convenient for the inspection
and examination of the records therein; the court shall al-
ways be open for the transaction of business.

He shall on the first (1st) Monday of each month hold a
general term of the probate court therein; he may hold
special terms at such times and in such places in the county
as he may deem advisable.

SEC. 7. The probate court shall keep the following books
of record:

1. A minute book, in which shall be entered a memo-
randum of all official business transacted by it or in the
probate office.

2. A register, in which shall be entered every matter or
proceeding had in said court under a proper title, that per-
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taining to the estate of each deceased person under the
name of the deceased; that pertaining to guardians under
the name of the minor or other person under guardianship;
that pertaining to an insane person under his name, with
a brief statement of the nature thereof, and of all papers
filed which in anywise relate thereto, with the date of fil-
ing and a reference to the volume and page of the minute
and other books, where any record shall have been made
in any such matter or proceeding; such register shall be
alphabetically indexed.

3. A record of wills, in which shall be recorded all
wills admitted to probate with the certificate of the pro-
bate thereof.

4. A record of bonds, in which shall be recorded all
bonds filed and approved by it.

5. A record of letters, in which shall be recorded all
letters testamentary, administration or guardianship, issued
by it

6. A record of claims, in which shall be entered under
the title of each estate, all claims filed with the probate
court, in favor of or against the estate. It shall contain the
number of the claim, the date of filing, name of claimant,
nature of claim and the amount, amount allowed, amount
disallowed with the date of such allowance or disallowance;
it shall also contain the nature of offset, amount of offset,
amount allowed, amount disallowed, with a final balance, in
favor of estate or against estate.

7. A record of orders, decrees and judgments in which
shall be recorded all orders, decrees and judgments and
orders in the nature of decrees and judgments signed by
the probate court and filed, except orders allowing or dis-
allowing claims.

SEC. 8. Each of such books shall have an index, refer-
ring to the entries in alphabetical order, under the name of
the person to whose estate or business they relate, and in-
dicating the page of the book where the entry is made.

SEC. 9. There shall be allowed and paid to the several
judges of probate in this state an annual compensation for
their services as follows: In all counties having a special
law fixing the compensation of such judge of probate or
clerk of probate or for clerk hire, such sum as is therein
provide^; in all counties in which such compensation is not
fixed by a special law, having a population of one thousand
(1,000) or less, the sura of one hundred (100) dollars; and
in all other counties the sum of one hundred (100) dollars
for the first thousand (1,000) inhabitants, and an additional
sum of fifty (50) dollars for each additional thousand
(1,000) of population or major fraction thereof, to be paid
monthly by the treasurer of the county upon the warrant
of the county auditor, Provided, that in counties having a
special law fixing the compensation the same shall not
exceed the sum of four thousand (4,000) dollars per annum.
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SEC. 10. The county auditor in determining the popu-
lation of any county, for the purpose of ascertaining the
compensation to be paid to the judge of probate, shall take
the census taken by the state of Minnesota iu eighteen hun-
dred and eighty-five (1885), or any census thereafter taken
by the United States or the state of Minnesota, and add
five (5) per cent of the population, as shown by the last
census taken, for each year expiring after the year in which
said census was taken.

SEO. 11. All probate judges whose salary exceeds the
Bum of twelve hundred (1,200) dollars, may receive a fur-
ther sum, to be annually fixed by the board of connty com-
missioners, not exceeding five hundred (500) dollars in any
one year, for clerk hire.

SEC. 12. The judge of probate or his clerk shall not
charge or receive any fees or compensation, other than as
provided in this code, but this shall not prohibit the judge
of probate or his clerk from receiving fees for taking ac-
knowledgment of papers and administering oaths outside
of the line of probate duties.

SEO. 13. No judge of probate or his clerk shall be
counsel or attorney in any action or proceeding for or
against any legatee, hen*, creditor, executor, administrator,
guardian or ward, in any matter which would by law come
before such probate court.

Nor shall such judge or cl^k be required to counsel,
advise or draw or prepare any paper relating to any estate
which is or may be brought before such court, except
orders, citations, decrees, executions, warrants and sub-
poenas issuing out of such court.

SEC. 14 No attorney who is a law partner of any judge
of probate, shall appear or practice as an attorney in any
action or proceeding before such judge of probate.

SEC. 15\ No clerk of any probate court shall appear or
practice as an agent or attorney in any action or proceed-
ing in the probate court of which he is such clerk.
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SEC. 16. Any person of full age and sound mind
may dispose by will of all or any part of hie property, sub-
ject to the payment of his debts, except aa otherwise pro-
vided in this code; and all estate of a testator not BO dis-
posed of shall descend as the estate of an intestate, and
shall be administered by the executor or the administra-
tor with the will annexed in the same manner as i£ he had
been appointed administrator.

SEO. 17. Every devise o/ land in any will shall be constru-
ed to convey all the estate of the devisor therein, which he
could lawfully devise, unless it shall appear by the will
that the devisor intended to convey a less estate.

SEO. 18. All property acquired by the testator after
making his will shall pass thereby in like manner as if
possessed at the time of making the will, if it appears by
the will that such was his intention.

SEO. 19. No will, except such nuncupative wills as are
hereinafter mentioned, shall be effectual to pass any estate,
real or personal, or to change or in any way effect the same,
unless it is in writing, and signed at the end thereof by the
testator, or by some person in his presence and by his ex-
press direction, and attested and subscribed in his presence
by two or more competent witnesses; and if the witnesses
are competent at the time of attesting the execution of the
will, their subsequent incompetency, from whatever cause
it arises, shall not prevent the probate and allowance of the
will if it is otherwise satisfactorily proven.

SEC. 20. No nuncupative or unwritten will, bequeathing
personal estate shall be valid, unless made by a soldier
while in actual military service, or by a mariner while
at sea.

SEO. 21. All beneficial devises, legacies and gifts, made
or given in any will to a subscribing witness thereto, shall
be wholly void, unless there are two other subscribing wit-
nesses to the same; but a mere charge on the lands of the
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devisor for the payment of debts shall not prevent his
creditors from being competent witnesses to his will.

SEO. 22. If any witness to whom a beneficial devise is
made or given wonfd be entitled to any share of the estate
of the testator in case the will is not established, then so
much of the share that would have descended or been dis-
tributed to such witness as will not exceed the devise or
bequest made to him in the will, shall be saved to him and
he may recover the same of the devisees or legatees named
in the will, in proportion to and out of the parts devised or
bequeathed to them.

SEC. 23. No will nor any part thereof, shall be revoked,
unless by burning, tearing, cancelling or obliterating the
same, with the intention of revoking it, by the testator, or
by some person in his presence, and by his direction; or
by some will, codicil, or other writing, signed, attested and
subscribed in the manner provided for the execution of a
will. Provided that nothing contained in this section shall
prevent the revocation implied by law from subsequent
change in the condition or circumstances of the testator.

SEO. 24. If any person having the custody of a will af-
ter the death of the testator, without reasonable cause, neg-
lects to deliver the same to the probate court having juris-
diction of it, after being dnly notified by such court for
that purpose, he may be committed to the jail of the
county, by warrant issued, by such court, and there be kept
in close confinement until he delivers the will as above di-
rected.

SEO. 25. Any executor, devisee or legatee named in any
will, or any other person interested in the estate may, at
any time after the death of the testator, petition the court
having jurisdiction to have the will proved, whether the
same is in his possession or not, or is lost or destroyed, or
beyond the jurisdiction of the state, or a nuncupative will.

SEC. 26. A petition for the probate ot a will must be
verified and must show:

1. The names, ages and residence of the heirs and
devisees of the decedent, so far as known to the petitioner;

2. The probable value of the personal property of the
estate, and also the probable value of the real property and
its character;

3. The name of the executor or executors named in the
will, if any, and his or their residence, if known, and the
name of the person for whom letters testamentary or of
administration are prayed.

SEC. 27. No defect of form or in the statement of facts
contained in the petition shall invalidate the probate of a
will.

SEC. 28. Such petition shall be filed in the probate
court, and upon receiving and filing said petition, the court
shall appoint a time and place for proving such will, when
all persons interested may appear for or contest the pro-
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bate of it; and it may canse such other or further notice to
be given to any persons interested as it may deem proper.

SEC. 29. If no person appears to contest the probate of
a will at the time appointed for that purpose, the court
may, in its discretion, grant probate thereof on the testi-
mony of one of the subscribing witnesses only, if such wit-
ness testifies that such will was executed according to law,
and that the testator had testamentary capacity to make
the same at the time of the execution thereof.

SEC. 30. If none of the subscribing witnesses reside in
this state at the time appointed for proving the will, the
court may, in its discretion, admit the testimony of other
witnesses to prove the sanity of the testator and the execu-
tion of the will; and, as evidence of the execution of the
will, may admit proof of the hand-writing of the testator
and of the subscribing witnesses.

SEO. 31. No will shall be effectual to pass either real or
personal estate unless it is duly proved nnd allowed in
the probate court, or, on appeal, and the probate of a will
of real or personal estate as herein mentioned, shall be
conclusive as to its due execution.

SEC. 32. All wills, duly proved and allowed in any
of the United States or territories or the district of Colum-
bia or in any foreign country or state, according to the laws
of such state, territory, district or country, whether or not
such wills are executed according to the laws of this state,
may be allowed, filed and recorded in the probate court of
any county in which the testator has real estate, in the
manner mentioned in the following sections.

SEC, 33. "When a copy of such will and the probate
thereof duly authenticated, is produced by the executor, or
ether person interested in such will, to the probate court,
such court shall appoint a time and place of hearing, and
notice shall be given in the same manner as in the case of
an original will presented for probate.

If on the hearing it shall appear to the court that the or-
der or decree admitting such will to probate was made by a
court of competent jurisdiction, and it does not appear that
said order or decree is not still in force, the copy and the
probate thereof shall be filed and recorded, and the will
shall have the same force and effect as if originally pro-
duced and allowed in said court.

SEO. 34. When any will is allowed as mentioned in the
preceding section, the probate court shall grant tetters test-
amentary, or letters of administration with the will annexed,
and such letters testamentary or of administration shall ex-
tend to all the estate of the testator in this state; such
estate after payment of his just debts, and expenses of ad-
ministration, shall be disposed of according to such will, so
far as such will may operate upon it, and the residue shall
be disposed of as is provided by law in cases of estates in
this state, belonging to persons who are residents of any
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other state or country. Letters testamentary or letters of
administration with the will annexed, may issue to a for-
eign executor or administrator with the will annexed,
though not a resident of this state, upon filing a duly au-
thenticated copy of his appointment, and of the bond given
by him in the state or country in which it was originally
proved; provided that the probate court, before issuing such
letters, may in its discretion, require him to give bonds as
in other cases.

SEC. 35. Whenever a will of real or personal estate
shall be lost or destroyed, or is without the state, and can
not be produced, the probate court shall have power to take
proof of the execution and validity of such will, and to
establish the same, by parol or other evidence. The peti-
tion for the probate of such will shall set forth the provis-
ions thereof.

SEC. 36. All the testimony given must be reduced to
writing, signed by the witnesses, filed and preserved. No
such will shall be established unless the same is proved to
have been in existence at the time of the death of the test-
ator, or is shown to have been fraudulently destroyed in his
lifetime, nor unless its provisions are clearly and distinctly
proved by at least two credible witnesses.

SEO. 37. "When such will is established the provisions
thereof must be distinctly stated and certified by the pro-
bate court, and the certificate must be filed and recorded
and letters testamentary or of administration with the will
annexed must be issued thereon in the same manner as
upon wills produced and duly proved.

SEC. 38. Nuncupative wills may at any time within six
(6) months after the testamentary words are spoken by the
decedent, be admitted to probate on petition and notice as
provided for the probate of wills executed in writing. The
petition must allege that the testamentary words or the
substance thereof were reduced to writing within thirty
(30) days after they were spoken, which writing must ac-
company the petition. No such will shall be admitted to
probate except upon the evidence of at least two (2) credi-
ble and disinterested witnesses.

SEO. 39. "When any child is born after the making of
Ms parent's will and no provision is made therein for him,
such child shall have the same share in the estate of the tes-
tator as if he had died intestate; and the share of such child
shall be assigned to him as provided by law in case of in-
testate estates, unless it is apparent from the will that it
was the intention of the testator that no provision should
be made for such child.

SEO. 40. When any testator omits to provide in his will
for any of his children, or for the issue of any deceased
child and it appears that such omission was not intentional,
but was made by mistake or accident, such child, or the is-
sue of such child, shall have the same share iu the estate
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Ion to be taken

of the testator as if he had died intestate, to be assigned
as provided in the preceding section.

SEC. 41. When any share of the estate of a testator is
estaS £rovfs- i assigned to a child born after the making of a will, or to a

child or the issue of a child omitted in the will, as here-
inbefore mentioned, the same shall first be taken from
the estate not disposed of by the will, if any; if that shall
not be sufficient, so much as is necessary shall be taken
from all the devisees or legatees, in proportion to the value
of the estate they may respectively receive under the will,
unless the obvious intention of the testator in relation to
some specific devise or bequest, or other provision in the
will, would thereby be defeated; in which case such speci-
fic devise, legacy, or provision may be exempted from such
apportionment, and a different apportionment may be
adopted, in the discretion of the court.

SEC. 42. When a devise or legacy is made to any child
or other relation of the testator, and the devisee or legatee
dies before the testator, leaving issue who survives the tes-
tator, such issue shall take the estate so given by the will
in the same manner as the devisee or legatee would have
done if he had survived the testator, unless a different dis-
position is made or directed by the will.

SEC. 43. When the testator makes provision by his will,
or designates the estate to be appropriated for the pay-
ment of his debts, the expenses of administration, or family
expenses, they shall be paid according to the provisions of
the will, and out of the estate thus appropriated.

SEC. 44. If the provisions made by the will, or the es-
tate appropriated, is not sufficient to pay the debts, ex-
penses of administration and family expenses, such part of
the estate, real and personal, as is not disposed of by will,
if any, shall be appropriated according to the provisions of
the law for that purpose.

SEC. 45. Every will, when proved as provided in this
chapter, shall have a certificate of such proof indorsed
thereon or annexed thereto, signed by the judge of the
probate court and attested by its seal, and every will so
certified, and the record thereof, or a transcript of such
record, certified by the judge of the probate court and at-
tested by its seal, may be read in evidence in all the courts
within this state, without further proof.

SEC. 46. The word "executor" in this code, shall be
construed to include an administrator with the will annexed.

SEC. 47. A will made out of the state, which might be
proved and allowed by the laws of the state or country in
which it was made, may be proved allowed, and recorded in
this state; and shall then have the same effect as if exe-
cuted according to the laws of the state.

SEC. 48. No will shall be contested unless the grounds
of objection thereto are made in writing and filed, but such
objection may be made and filed at any time prior to filing
the order allowing or disallowing the will.
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SEC. 49. If upon the hearing on the petition for proof
of will, another instrument in writing purporting to be a
Bubsequent will, or codicil or revocation of said will, or any
part thereof, shall be presented in opposition thereto, said
instrument shall be filed and thereupon said hearing shall
be adjourned to a day to be appointed by the court, and
notice shall be given to all persons interested, which notice
shall set forth the reason of said adjournment and the
grounds of opposition to said will, and shall be served per-
sonally or by publication, or both, as the court may direct,
at which time proof shall be taken upon all of said wills,
codicils, or revocations, and all matters pertaining thereto,
and the court shall determine which of said instruments,
if either, should be allowed as the last will and testament
of the deceased. If upon said hearing it shall appear that
neither of said instruments should be allowed as the last
will and testament of the deceased and that said estate
should be administrated, the probate court shall thereupon
issue letters of administration to the person or persons en-
titled thereto by law.

SEO. 50. When a will is duly proved and allowed, the
probate court shall issue letters testamentary thereon to
the executor named therein, if he is legally competent and
accepts the trust and gives bond as required by law.

SEO. 5L Every executor, except such as are expressly
exempted by statute or by the express provisions of a will,
before entering upon the execution of his trust, and before
letters testamentary are issued, shall give bonds to the judge
of probate, in such reasonable sum as the probate court
directs, with sufficient sureties, conditioned that the execu-
tor will faithfully execute the duties of his trust according
to law; and the following conditions shall form a part of
such bond, with or without being expressed therein:

1. To make and return to the probate court within three
months, a true and perfect inventory of all goods, chattels,
rights, credits and estate of the deceased, which shall come
to his possession or knowledge or to the possession of any
other person for him.

2. To administer, according to law and the will of the
testator, all his goods, chattels, rights, credits and estate,
which shall at any time come to his possession or to the
possession of any other person for him; and out of the same
pay and discharge all deots, legacies and charges charge-
able on the same, or such dividends thereon as are ordered
and decreed by the probate court.

3. To render a true and just account of his administra-
tion to the probate court within one year, and at any other
time when required by such court

4. To perform all orders and decrees of the probate
court by the executor to be performed.

SEO. 52. When a testator in his will shall exempt the
executor from giving any bond, the court shall neverthe-
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less require a bond with sufficient sureties to be approved
by the court, in such sum as it may direct, conditioned to
pay all the debts, claims and demands chargeable on and
proved against the estate of the testator, the expenses and
charges of his last illness, funeral expenses and expenses
of administration, or such portion thereof as he has
assets in his hands applicable to that purpose.

SEO. 53. When the executor IB a residuary or sole leg-
atee, instead of the bond prescribed in section fifty (50), he
may give a bond in such sum and with such sureties as the
court may direct, with conditions only to pay all the debts
and legacies of the testator; and in such case he shall not
be required to return an inventory.

SEO. 54. If any person named as an executor in any will
fails to signify his acceptance of such trust, or in case he
in writing refuses to accept it, the probate judge may grant
letters testamentary to the other executors, if any, capable
and willing to accept the trust, and if there are none such
the probate court, may, without further notice, grant ad-
ministration with the will annexed, to such person as would
have been entitled to administration if the deceased had
died intqstate.

SEO. 55. If a person appointed as executor or adminis-
trator with the will annexed, neglects for twenty (20) days
after such proof of will or order of appointment to file his
oath and bond as required by this code, the probate court
may, if there is no other executor capable and willing to
accept the trust, appoint such other person administrator
vfiih the will annexed as would have been entitled thereto
if the deceased had died intestate, and without notice.

SEC. 56. When the person named as executor in a will
10 under full age at the time of proving the will, adminis-
tration with the will annexed shall be granted to the per-
son who would have been entitled thereto if the deceased
had died intestate, during the minority of said executor,
and when he shall arrive at full age, letters testamentary
shall be to him granted, and thereupon said administration
before granted shall cease. In case there is another exec-
utor named in the will who accepts the trust, said executor
shall have letters testamentary and shall administer the
estate until the minor arrives at full age, when he may be
admitted as joint executor on qualifying according to law.

SEO. 57. Every person appointed administrator with the
will annexed, shall before entering upon the execution of
his trust, give bond to the judge of probate, in the same
manner and with the same conditions as is required of an
executor, and shall proceed in all things to execute the
trust in lite manner as an executor is required to do; and
whenever, by the terms of a will, the person (or persons)
therein named as executor or executrix is empowered to
sell and convey real estate, an administrator with such will
annexed, appointed to execute the same, shall have the
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same power to sell and convey real estate that the person
(or persons) named therein as executor or executrix could
have Lad in executing each will. When all the execntors
appointed in a will are not authorized, according to the pro-
visions of this chapter, to act as such, such as are author-
ized shall have the same authority to perform every act,
and discharge every trust, required and allowed by the will;
and their acts shall be as valid and effectual for every pur-
pose as if all were authorized and acted together; and ad-
ministrators with the will annexed shall have the same
authority to perform every act, and discharge every trust;
as the executor named in the will would have had, and
their acts shall be as valid and effectual for every purpose.

SEC. 68. "When two (2) or more persons are appointed ex-
ecutors of any will, the probate court may take a separate
bond from each, or a joint bond from all, with sureties.

SEO. 69. "When an executor dies, or is removed or his
authority extinguished, the remaining executor, if there is
one (1), may execute the trust; and if there is no other execu-
tor administration with the will annexed may be granted
of the estate not already administered, to the person who
would by law be entitled thereto in case the deceased died
intestate, and with or without notice, as the court may
direct

SEC. 60. The executor of an executor shall not, as
such, administer the estate of the first testator; but on the
death of the only surviving executor, administration of the
estate of the first testator, not already administered,
may be granted with the will annexed, to such person as is
entitled thereto by law, with or without notice, as the court
may direct

SEC. 61. An administrator appointed in the place of any
former executor or administrator, for the purpose of ad-
ministering the estate not already administered, lias the
same power, and shall proceed in settling the estate in the
same manner, as the former executor or administrator had,
or should have done; and may prosecute or defend any
action, commenced by or against the former executor or
administrator, and have execution on any judgment recov-
ered in the name of such former executor or administrator.
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TITLE TO REAL PROPERTY BY DESCENT.
SECTION 67. Estate of illegitimate

child.
SBCTION 68. Degrees of kindred, how

computed, half blood.
SECTION 89. Ripht of representation,

posthumous children.

SECTION 62. Descent in general.
SECTION 63. Homestead
SECTION 6i. Descent of 'other lands,
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considered an heir.

SEC. 62. When any person dies seized of any lands, Descent in
tenements or hereditaments, or of any right thereto, or en-
titled to any interest therein, in fee simple or for the file of
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another, not having devised the same, they shall descend as
hereinafter provided,

SEC. 63. The homestead of the deceased, as such home-
stead is or may be defined by the statute relating to home-
stead exemptions, shall descend, free from any testamen-
tary devisee or other disposition to which the surviving
husband or wife shall not have assented in writing, and
free from all debts or claims upon the estate of the de-
ceased, as follows:

1. If there be no child nor lawful issue of a deceased
child livingt to the surviving husband or wife.

2. If there be a child or the issue of any deceased
child living and a surviving husband or wife, to such hus-
band or wife during the term of his or her natural life, re-
mainder to the child or children and the issue of any de-
ceased child by right of representation.

3. If there be no surviving husband or wife, to the
child or children and the lawful issue of any deceased child
by right of representation.

4. If there be no surviving husband or wife and no
children or the issue of any deceased child living, such
homestead shall descend in like manner as other property
of the deceased and subject in like manner to the debts
and claims against the estate of the deceased.

SEO. 64. Such surviving husband or wife shall also be
entitled to and shall told in fee simple, or by such inferior
tenure as the deceased was at any time during coverture
seized or possessed thereof, one equal undivided one-third
(&)of all other lands of which the deceased was at any
time during coverture seized or possessed, free from any
testamentary or other disposition thereof to which such
survivor shall not have assented in writing, but subject, in
its just proportion with the other real estate, to the pay-
ment of such debts of the deceased as are not paid from
the personal estate. The residue of said other lands, or,
if there be no surviving husband or wife of such intestate,
then the whole of said other lands shall descend subject
to the debts of the intestate, in the manner following:

1. In equal shares to his children, and to the lawful is-
sue of any deceased child, by right of representation.

2. If there be no child, and no lawful issue of any de-
ceased child of the intestate living at his death, and the in-
testate leaves a surviving husband or wife, then the whole
of his or her estate shall descend to such survivor.

3. If the intestate leave no issue nor husband or wife
his estate shall descend to his father.

4 If the intestate leaves no issue nor husband or wife
nor father, his estate shall descend to his mother.

5. If the intestate leaves no issue nor husband or wife,
nor father or mother, his estate shall descend in equal
shares to his brothers and sisters, and to the lawful issue
of any deceased brother or sister, by right of representa-
tion.
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6. If the intestate leaves no issue and no husband or
wife, and no father, mother, brother or sister, his estate
shall descend to his next of kin, in equal degree; except-
ing that when there are two or more collateral kindred in
equal degree but claiming through different ancestors,
those who claim through the nearest ancestor shall be pre-
ferred to those claiming through an ancestor more remote.

7. If any person dies leaving several children, or leav-
ing one (1) child and the issue of one (1) or more other
children any such surviving child dies under age, and not
having been married, all the estate that came to the deceas-
ed child by inheritance from such deceased parent shall de-
scend in equal share to the other children of the same par-
en^ and to the issue of any such other children who have
died, by right of representation.

8. K at the death of such child who dies under age and
not having been married, all the other children of his said
parent are also dead, and any of them has left issue, the
estate that came to said child by inheritance from his said
parent shall descend to all the issue of other children of
the same parent; and if all the said issue are in the same
degree of kindred to said child, they shall have the said
estate equally; otherwise, they shall take according to the
right of representation.

9. If the intestate leaves no issue, nor husband or wife,
or kindred, his estate shall escheat to the State.

SEC. 65. When a parent dies testate, having in and by
a last will and testament made provision for a surviving ^^
husband or wife in lieu of any right or interest secured to wife,
such survivor by statute in the estate of such deceased per-
son, unless such surviving husband or wife, by an instru-
ment in writing made and filed in the probate court in
which such will is proved, and within six (6) months after
the probate thereof shall renounce and refuse to accept the
provisions so made in such will, such surviving husband or
wife shall be deemed to have elected to make [take] under
the will and in accordance with the terms and conditions
thereof.

SEC. 66. Every illegitimate child shall be considered as
an heir of the person who shall, in writing, signed in the
presence of a competent witness, acknowledge himself to be
the father of such child, and shall, in all cases be consider-
ed as an heir of his mother and shall inherit his or her es-
tate, in whole or in part, as the case may be, in the same
manner as if he had been born in lawful wedlock; but he
shall not be allowed to claim, as representing his father or
mother any part of the estate of his or her kindred, either
lineal or collateral, unless before his death his parents in-
termarry, and his father after such marriage, acknowledges
such child, as aforesaid, or adopts such child into his fam-
ily, in which case such child and all legitimate children
shall be considered as brothers and sisters, and on the
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death of either of them intestate and without issue, the-
other shall inherit his estate, and he theirs, as hereinbe-
fore provided, in like manner as if all the children had been
legitimate, saving to the father and mother respectively
their rights in the estate of all said children, as provided
hereinbefore, in like manner as if all had been legitimate.

SEC. 67. If any illegitimate child dies intestate without
lawful issue, his estate shall descend to his mother, or, in
case of her decease, to her heirs at law.

SEC. 68. The degree of kindred shall be computed ac-
cording to the rules of the civil law; and kindred of the
half blood shall inherit equally with those of the whole
blood, iu the same degree, unless the inheritance comes to
the intestate by descent, devise or gift of some one of his
ancestors; in which case all those who are notr of the blood
of such ancestor shall be excluded from such inheritance.

SEC. 69. Inheritance by "right of representation," takes
place when the descendants of any deceased heir take the
same share or right in the estate of another person that
their parent would have taken, if living.

Posthumous children are considered as living at the
death of their parents.

CHAPTER IV.
ADMINISTRATION AND DISTRIBUTION OP ESTATES OF

INTESTATES.

SECTION 70. Personal estate how dis-
tributed.

SECTION 71. Who entitled to 1 otters
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SECTION 72. Wbat petition meet
show.

SECTION 73. Notice of hearing.
SECTION 74. Contest how made.
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SECTION 78.
appointed, when.

Special administrator
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SEO. 70. When any person dies possessed of any per-
sonal estate, or of any right or interest therein not law-
fully disposed of by his last will and testament, the same
shall be applied and distributed as follows:

1. The widow shall b© allowed all the wearing apparel
of her deceased husband; his household furniture, to be
selected by her, not exceeding in value five hundred (500)
dollars; other personal property, to be selected by her, not
exceeding in value five hundred (500) dollars; and such
allowances shall be made as well when the widow receives
the provisions made for her in the will of her husband as
when he dies intestate.

2. In case there is no widow surviving, then such
allowance shall be made to the minor children, if any, and
be selected by the guardian of such children.

3. The widow or children, or both, constituting the
family of the deceased, shall have such reasonable allow-
ance out of the personal estate as the probate court deems
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necessary for her or their maintenance during the progress
of the settlement of the estate according to her or their
circumstances, which, in the case of an insolvent estate,
shall not be longer than one year after granting adminis-
tration, or in any case after the share of the widow in the
residue of the personal estate mentioned in subdivision six
of this section, shall have been assigned to her.

4. If, on the return of the inventory of any intestate
estate, it appears that the value of the whole estate does
not exceed the sum of one hundred and fifty dollars in ad-
dition to the allowance made for the widow and children,
the probate court shall by decree for that purpose, after
the payment of the funeral charges and expenses of ad-
ministration, assign for the use and support of the widow
or widow and children constituting the family of the de-
ceased, the whole of such estate.

5. It the personal estate amounts to more than the al-
lowances mentioned in this section, the excess thereof shall,
after the payment of the funeral charges and expenses of
administration, be applied to the payment o! the debts of
the deceased.

6. The residue, if any, of the personal estate, shall be
distributed in the same proportion and to the same per-
sons and for the same purposes, as prescribed for the de-
scent and disposition of real estate.

7. All of the foregoing provisions shall apply as well to
a surviving husband as to a surviving wife.

SEC. 71. Administration of the estate of a person dying
intestate shall be granted to one or more of- the persons
hereinafter mentioned, and they shall be respectively en-
titled to the same in the following order:

FIRST. The widow, or next of tin, or both, as the judge
of probate may think proper, or such person as the widow
or next of kin may request to have appointed, if suitable
and competent to discharge the trust.

SECOND. If the widow, or next of kin, or the person
selected by them, is unsuitable or incompetent, or if the
widow or next of kin neglects for thirty days after the death
of the intestate to apply for administration, or to request
that administration be granted to some other person, the
same may be granted to one or more of the principal cred-
itors, if any such are competent and willing to take it.

SEC. 72. A petition for letters of administration must fl^t petition
be verified and must show:

1. The jurisdictional facts;
2. The names, ages, and residence of the heirs of the

intestate so far as known to the petitioner;
3. The probable value of the personal property of the

estate and aleo the probable value of the real property and
its character;

4. The name and address of the person for whom ad-
ministration is prayed.



110 GENEEAL LAWS

Notice of
bearing.

Contest bow
made.

Administrator
to give bonds.

Special
administrator
appointed,
when.

Power B and
datieeof
special
administrator.

No defect of form or in the statement of foots contained
in the petition shall invalidate the proceedings.

SEC. 73. "When a petition for the appointment of an ad-
ministrator is received and filed, the probate court shall
make an order designating a time and place for hearing said
petition, and the newspaper in which notice of said hearing
shall be published; notice of such hearing shall be given
to all persons interested, by publishing such order in the
designated newspaper, and as provided by law.

SEC. 74. Any person may contest the petition, or may
oppose the appointment of the person for whom letters are
prayed on the ground of incompetency, or he may assert
his own rights to administration under said petition, by
filing written objections, stating the ground thereof. Such
objection may be made and filed at any time prior to the
order for the appointment of the administrator.

On the hearing, it being proved that notice has been
given as required, the court upon hearing the allegations
and proofs of all the parties shall order the issuing of let-
ters of administration.

SEC. 75. Every administrator, except such as are ex-
pressly exempted by statute, before he enters upon the
execution of his trust, and before letters of administration
are granted him, shall give a bond to the judge of probate
in such reasonable sum as he may direct, with sufficient
sureties, to be approved by the probate court, with sub-
stantially the same conditions as required in case of an
executor as provided in section fifty (60), with such varia-
tions as are necessary to make it applicable to the case of
an administrator.

"When two or more persons shall be appointed adminis-
trators of any estate, the probate court may take a separate
bond from each, or a joint bond from all.

SEC. 76. When there shall be delay in granting letters
testamentary or of administration, from any cause, or when
it shall appear to the satisfaction of the court to be neces-
sary, the probate court may appoint a special administrator
to act until the matter causing the delay shall be disposed
of, or the necessity therefor cease to exist, and an executor
or administrator is appointed.

Such, special administrator may be appointed without
notice, and no appeal shall be allowed from the appoint-
ment of such special administrator.

SEC. 77. Such special administrator shall have power
to collect all the goods, chattels and credits of the deceased
and to care for, gather and secure crops, and preserve all
the property of the deceased, for the executor or adminis-
trator who may afterwards be appointed, and may for such
purposes commence and maintain actions as an adminis-
trator; and with leave of the court may lease for a term
not exceeding one year the real property of the deceased,
and may sellsach personal property and do such other
things as the court shall direct
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Such special administrator shall not be liable to an ac-
tion by any creditor, or be called upon in any way to pay
the debts against the deceased.

SEO. 78. Every such special administrator shall, before
entering npon the duties of his trust, give a bond to the
judge of probate, with sufficient sureties, in such sum as he
shall direct, with a condition that he will make and return
a trne inventory of all the goods, chattels, rights, credits
and effects of the deceased, which come to his possession or
knowledge; and that he will truly account for all the goods,
chattels, credits and effects of the deceased, which shall be
received by him, whenever required by the probate court,
and will deliver the same to the person who shall after-
wards be appointed executor or administrator of the de-
ceased, or to such other person as shall be legally author-
ized to receive the same.

SEO. 79. Upon granting letters testamentary or of ad-
ministration on the estate of the deceased, the power of
snch special administrator shall cease, and he shall forth-
with deliver to the executor or administrator, all the goods
chattels, moneys or effects of the deceased in his hands;
and the executor or administrator may be admitted to pros-
ecute to final judgment any action commenced by such
special administrator, and may have execution on any judg-
ment recovered in the name of such special administrator.

SEO. 80. If, after the granting of letters of administra-
tion by the probate court on the estate of any deceased
person, as if he had died intestate, a will of such deceased
person is duly proved and allowed, the first administration
shall, by decree of the probate court, be revoked, and the
powers of the administrator cease; and he shall thereupon
surrender his letters of administration unto the probate
court, and render an account of his administration, within
such time as the court shall direct.

SEO. 81. The executor of the will, in such case, is en-
titled to demand, sue for and collect all the goods, chattels,
rights and credits of the deceased remaining unadminis-
tered, and may be admitted to prosecute to final judgment
any suit commenced by the administrator before the revo-
cation of his letters of administration.
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SEC. 82. Every executor or administrator shall, within
three (3) months after his appointment, make and return
into the probate court a true inventory and appraisement
of the real estate, and of all the goods, chattels, rights and
credits of the deceased, which have come to his possession
or knowledge; but an executor who is a residuary or sole
legatee, who has given bond to pay nil the debts and lega-
cies, as provided by law, shall not be required to return an
inventory.

SEO. 83. The estate and effects comprised in the inven-
tory shall be appraised by two or more disinterested per-
sons appointed by the probate court for that purpose, who
shall be sworn to the faithful discharge of their duties;
and if any part of such estate or effects are in any other
county, the probate court may, in its discretion, appoint
appraisers in such county.

HEO. 84. The property inventoried shall be classed nn-
der the following heads:

1. All the real estate.
2. All the furniture and household goods.
3. All wearing apparel and ornaments.
4. All stock in banks and other corporations.
5. All mortgages, bonds, notes and other written evi-

dence of debt
6. All other personal property.
SEC. 85. The appraisers shall class the different items

under their respective heads, and shall set down opposite
to each item, in figures, the value thereof in money, and
shall foot up the amount of each class. The appraisers
shall forthwith deliver said inventory, certified to by them,
to the executor or administrator.

SEC. 86. On or after the return of the inventory and ap-
praisement as provided in section eighty-four (84), the sur-
viving husband or wife, or in case there is no surviving
husband or wife, the children, or in case the children are
minors, the guardian, shall petition the probate court for
the setting apart of the homestead of the deceased, and for
the allowance of the personal property.

Such petition shall show the right of the parties, and if
made by or for the children, their names and ages, the des-
cription of the homestead claimed and description of the
personal property which is desired to be selected, and the
value thereof, according to the appraisements.

SEC. 87. Upon the filing of such petition the court shall
proceed to determine the rights of the petitioner under
this code, and if it appears that the petitioner is entitled to
have the homestead set apart and to make such selection of
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personal property; the court shall make an order setting
apart such homestead, and shall allow the selection of such
personal property, the court shall enter upon the inventory
the items so selected, set apart and allowed; the items so
selected shall not be deemed assets in the hands of the ex-
ecutor or administrator, but shall forthwith be delivered by
the executor or administrator to the person entitled thereto.

SEO. 88. Property not set apart or selected shall be
deemed assets in the hands of the executor or administra-
tor vrith which he is charged.

SEC. 89. The executor or administrator shall have the right
to the possession of all the residue of the real and personal
estate of the decedent, and to receive the rents and pro-
fits of the real estate, until the estate is settled, or until de-
livered over by order of the probate court to the heirs or
devisees, and must keep in good, tenable repair, all houses,
buildings, and fixtures thereon, which are under his control.

SEC. 90. The executor or administrator, may himself, or
jointly with the heirs or devisees, maintain an action for
the possession of the real estate or for the purpose of qui-
eting title to the same.

SEC. 91. If any executor or administrator, heir, legatee,
creditor, or other person interested in the estate of any de-
ceased person, complains to the probate court, in writing,
that any person is suspected to have concealed, embezzled,
carried away or disposed of any money, goods, or chattels
of the deceased, or that such person has in his possession
or knowledge, any deeds, conveyances, bonds, contracts, or
other writings which contain evidence of or tend to dis-
close the right, title, interest or claim of the deceased to
any real or personal estate, or any claim or demand, or any
last flrill and testament of the deceased, the said probate
court may cite such suspected person to appear before it,
and may examine him on oath upon the matter of such
complaint.

SEO. 92. I£ the person so cited refuses to appear and
submit to such examination, or to answer such interroga-
tories as may be put to him touching the matter of such
complaint, the court may, by warrant for that purpose,
commit him to the common jail of the county, there to re-
main in close custody until he submits to the order of the
court; all such interrogatories and answers shall be in wri-
ting and signed by the party examined, and filed in the
probate court.

SEC. 93. If any person, before the granting of letters
testamentary or of administration, embezzles or alienates
any of the moneys, goods, chattels or effects of auy de-
ceased person, such person shall stand chargeable, and be
liable to the action of the executor or administrator of
&i ch estate for double of the value of the property so em-
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SEC. 94 When any debtor of a decease! person is unable
to pay all his debts, the executor or administrator, with the
consent of the probate court, may compound with such
debtor and give him a discharge upon receiving a fair and
just dividend of his effects.

SEC. 95. When any mortgagee of real estate, or any as-
signee of such mortgagee, dies without having foreclosed,
the right of redemption, all the interest in the mortgaged
promises, conveyed by such mortgage, and the debts ae-
cured thereby, shall be considered as personal assets in the
hands of the executor or administrator, and he may fore-
close the same, and have any other remedy for the collec-
tion of such debt which the deceased could have had, if
living, or may continue any proceedings commenced by the
deceased for that purpose.

SEO. 96. In case of the redemption of any such mort-
gage, or the sale of the mortgaged premises, by virtue of a
power of sale contained therein, or otherwise, the money
paid thereon shall be received by the executor or adminis-
trator, and he shall thereupon give and execute all neces-
sary satisfactions, releases and receipts; and if, upon a sale
of the mortgaged premises, the same is bid in by the exec-
utor or administrator, for such debt, he shsll be seized of
of the same, for the same persons, whether creditors, next
of kin, or others, who would have been entitled to the
money if the premises had been redeemed, or purchased at
such sale by some other person.

SEC. 97. Any real estate so held by an executor or ad-
ministrator, or which is purchased by him, as such, upon a
sale on execution for the recovery of a debt due the estate,
may be sold for the payment of debts or legacies, and the
charges of administration, in the same manner as if the
deceased had died seized thereof, upon obtaining a license
therefor from the probate court, in the manner provided by
law.

SEC. 98. If any land held by an executor or administra-
tor, as mentioned in the preceding section, is not sold by
him, as therein provided, it shall be assigned and dis-
tributed to the same persons, and in the same proportions,
aa if it had been part of the personal estate of the deceased.

SEC. 99. When there is a deficiency of the assets in the
hands of the executor or administrator, and when the de-
ceased in his lifetime has conveyed any real estate, or right
or interest therein, with the intent to defraud his creditors,
or to avoid any right, debt or duty of any person, or has so
conveyed such estate that by law the deeds or conveyances
are void as against creditors, the executor or administrator
shall commence, and prDsecute to final judgment, an action
for the recovery of the same, and may recover, for the ben-
efit of the creditors, all such real estate so fraudulently
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conveyed, and may also, for the benefit of such creditors,
sue for and recover all goods, chattels, rights or credits
which may have been so fraudulently conveyed by the de-
ceased in his lifetime.

SEO. 100. No executor or administrator is bound to
commence such action, unless on application of creditors
of the deceased, nor unless the creditors making the appli-
cation pay such part of the costs and expenses, or give such
security to the executor or administrator therefor as the
probate court deems equitable.

SEO. 101. All real estate recovered as provided in sec-
tion ninety-nine (99) shall be sold for the payment of debts,
in the same manner as if the deceased had died seized
thereof upon obtaining a license therefor from the probate
court; and the proceeds of a'l goods, chattels, rights and
credits, recovered as aforesaid, shall be appropriated in
payment of the debts of the deceased, in the same manner
as other assets in the hands of the executor or adminis-
trator.

CHAPTER VL

Same, applica-
tion of crudi-
torn—oecoritj
(or costs.

disposal

CLAIMS.
SECTION 110. Order allowing or dis-

allowing claim, contents
SECTION 11L Proceedings in action

pending against deceased.
SeoTlON 112. Eieontor or adminis-

trator may prosecute action.
B ton ON lla. Proceedings in snob

oas« -*et off.
SECTION 114. Joint debtor, estate,

how liable.
SECTION llfi. Judgment on appeal to

be certified to probate court.

oy 102. Tims allowed creditors
to present claims.

SECTION 103. Noilca to creditors
SECTION 104. Claims, how presented,

proved or barred.
SECTION 103. Offset against claims. "!
SECTION 106. Claims barred by stat-

ute, not allowed.
SECTION 107. Limitation of actions

against eiecntor or administrator.
SECTION 103. Claims allowed to draw

internet.
SECTION 109. Balance against claim-

ant how collected.

SEO. 102. At the time of granting letters testamentary Time allowed
or of administration,the court shall make an order limiting
the time in which creditors may present claims against the
deceased for examination and allowance, which shall not
be less than six (6) months nor more than one (l)year fram
the date of such order; said order shall fix the time or
times and place in which tbe court will examine and adjust
claims and demands of all persons against deceased.

No claim or demand shall be received after expiration of
the time so limited, unless, for good cause shown, the court
may iu its discretion receive, hear and allow such claim
upon notice to the executor or administrator, but no claim
shall be received or allowed unless presented within one
(1) year and six (6) months from the time when notice of
the order is given, as provided in the next section, and be-
fore final settlement, and the allowance or disallowance of
any claim shall have the same force and effect as a judg-
ment for or against the estate.

SEO. 103. The order prescribed in section one hundred
and two shall be published according to law, and shall be
notice to all creditors and persons interested.
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SEC. lOi. All claims arising upon contracts, whether
the same be due, not due, or contingent, must be presented
to the probate court within the time limited in said order,
and any claim not so presented is barred forever; such
claim or demand may be pleaded as an offset or counter-
claim to an action brought by the executor or administra-
tor. All claims shall be itemized, and verified by the
claimant, his agent or attorney, stating the amount due,
that the same is just and true, that no payments have been
made thereon which are not credited, and that there are no
offsets to the same to the knowledge of affiant. If the
claim be not due, or be contingent, when presented, the
particulars of such claim must be stated. The probate
court may require satisfactory vouchers or proofs to be
produced in support of any claim.

SEC. 105. The executor or administrator shall, on or be-
fore the time set for hearing claims, file in the probate
court a statement in writing of all offsets which he claims
in favor of the estate against any of the claims filed, and
the probate court may in its discretion allow the executor
or administrator additional time for so filing an offset and
may set tv day for hearing both the claim against the
estate and the offset claimed.

SEEC. 10G. No claim or demand shall be allowed that is
barred by the statute of limitation, nor shall any offset that
is barred by the statute of limitation be allowed. •

SEO. 107. No action at law for the recovery of money
only shall be brought in any of the courts of this state
against any executor, administrator or guardian upon any
claim or demand which may be presented to the probate
court except as provided in this code. No claim against a
decedent shall be a charge against or lien npon his estate
unless presented to the probate court as herein provided
within five (5) years after the death of such decedent: Pro-
vided that this provision shall not be construed as affecting
any lieu existing at the date of such death. Provided fur-
ther, that said provision shall not be construed as affecting
the right of a creditor to recover from the next of kin,
legatee or devisee to the extent of assets received. This
provision shall be applicable to the estate of persons who
died prior as well as to those who may die after the adop-
tion of this code.

SEO. 108. After the order allowing any claim is made
as is provided in section one hundred and ten (110), the
claim as allowed shall draw the same rate of interest as
judgments recovered in the district courts.

SEC. 109. When the probate court allows any balance
against a claimant and in favor of the estate, and the
claimant does not appeal to the district court within the
time provided in this code for appeal, the probate court
may issue execution for the collection of such balance;
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such execution shall be executed in the same manner as
executions issuing out of the district court.

SEO. 110. Upon the allowance or disallowance of any
claim the court shall make itb order allowing or disallow-
ing the same. The order shall contain the date of allow-
ance and the amount allowed, the amount disallowed, and
be attached to the claim with the off-sets if any.

SEC. 111. All actions which are pending against a de-
ceaeed person at the time of his death, may, if the cause of
action survives, be prosecuted to final judgment; and the
executor or administrator may be admitted to defend the
same, and if judgment is rendered against the executor or
administrator, the court rendering it shall certify the same
to the probate court, and the amount thereof shall be paid
in the same manner as other claims allowed against the
estate.

SEC. 112. Nothing in this chapter shall be construed to
prevent an executor or administrator, when he thinks it
necessary, from commencing and prosecuting any action
against any other person or from prosecuting any action
commenced by the deceased in his lifetime, for the re-
covery of any debt or claim to final judgment, or from hav-
ing execution on any judgment.

SEC. 113. In such case the defendant may set off any
claim he has against the deceased, instead of presenting it
to the probate court; and if final judgment is rendered in
favor of the defendant, the same shall be certified by the
court rendering it, to the probate court, and the judgment
shall be considered true balance.

SEO. 114. When two or more persons are indebted on
any joint contract, or upon a judgment founded on a joint
contract, and either of them die, his estate is liable there-
for, and the amount thereof may be allowed by the probate
court, as if the contract had been joint and several, or as if
the judgment had been against Mm alone.

SEO. 115. In case of appeal from the allowance or dis-
allowance of any claim in whole or in part, the district
court shall certify to the probate court the decision or
judgment rendered therein.
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CHAPTEK VII.
PAYMENT OF DEBTS AND LEGACIES.

Scenes 118. Time limited forsettle-
ment of estate.

SECTION 117. Time extended, when.
SIOTIOM 118. Tlmo,—-when another

administrator is appointed.
BICTIOX 119. Executor, etc., not dis-

qualified to eat, when,
SECTION 1'flJ. Realeetatem*sbeaold,

when.

SECTION 121. Debts and legacies paid
in f nil, when.

SECTION 122. Order of payment in
case of insolvent eetatea.

Sumos 123. No preference to be
Biren

SECTION 121. Payment in case of an
appeal liom en allowance.

SECTION 125. Further order of distri-
bution, when.

SEC. 116. The probate court at the time of granting let- Time limited. . . . r _ _ i n i ° j *or settlementters testamentary or of administration, sball make an order of
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allowing to the executor or administrator a reasonable time,
not exceeding (1) one year and six. (6) months, for the set-
tlement of the estate.

SEO. 117. The probate court may, upon good cause
shown by the executor or admininistrator, extend the time
for the settlementof the estate not exceeding one (1) year at
a time, nor so that the whole time allowed to the original
executor or administrator shall exceed three (3) years, unless
under the provisions of the will a longer time be necessary7.

SEO. 118. When an executor or administrator dies, re-
signs, or becomes incapable*of discharging his trust, and
another administrator is appointed, the probate court may
extend the time for the settlement of the estate beyond the
time allowed to the original executor or administrator, not
exceeding one (1) year at a time, and not exceeding one (1)
year beyond the time which the court might by law allow to
such original executor or administrator as provided in sec-
tion one hundred and seventeen (117).

SEO. 119. After the expiration of the time finally limit-
ed, an executor or administrator shall not be disqualified
from doing anything necessary to settle the estate which
he might have done before unless removed by the probate
court; but he shall not be relieved from any liability or
penalty incurred by his failure to settle the estate within
the time limited.

SEO. 120. When there is not sufficient personal estate
in the hands of th^i executor or administrator to pay all
the debts and legacies and the allowance to the widow and
minor children, the probate court, may on petition of the
executor or administrator order the sale of the real estate
or so mnch thereof as may be necessary to pay the same.

SEO. 121. In case there is sufficient assets in the hands
of the executor or administrator for that purpose he shall
proceed to pay all the debts and legacies of the deceased
In full.

SEO 122. If the assets which the executor or administra-
tor has received and which can be used for the payment
of debts and are not sufficient therefor, he shall, after pay-
ing the expenses of administration pay the debts against the
deceased in the following order:

1. Funeral expenses.
2. Expenses of last sickness.
3. Debts having preference by laws of the United States.
4. Taxes.
5. Debts duly proven to be due to other creditors; pro-

vided that no debt or claim for which the creditor holds a
mortgage pledge, or other security, shall be so paid until
the creditor shall have first exhausted his security or shall
have released or surrendered the same.

SEC. 123, No preference shall be given in the payment
of any debt over any debts of the same class; nor shall a
debt due and payable be entitled to preference over debts
not due.
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SEC. 124 If an appeal is taken from the decision of. the Payment in
probate court allowing or disallowing any claim, in whole appeal from
or in part, the executor or administrator shall not pay the
same until it has finally been determined on such appeal,
bnt he shall retain in his hands sufficient assets to pay the
same in like proportion as other claims of the same class.

SEC. 125. If the whole of the debts and legacies were
not paid by the first distribution, and if the whole assets
hare not been distributed, or if other assets afterward come when,
to the hands of the executor or administrator, the probate
court may from time to time make further order for the
distribution of the assets.

SEC. 126. "Whenever a creditor of the deceased lias a
mortgage, pledge or other security for his debt, the execu-
tor or administrator may, without proof thereof being made
to the probate court, pay such debt or the interest thereon,
as the same shall mature, but no such payment shall be
made unless the same shall appeal- to be for the best inter-
ests of the estate and the probate court upon such hearing
shall so order. Upon application for such order, the same
may be made with or without notice to the parties inter-
ested in the estate as the court may direct.

CHAPTER Vin.

GUARDIANS AND WARDS.
SECTION 149. Support of ward, how

settled for and enforced.
SECTION 150. Qoardlan to make In-

ventory of estate.
SBCTIOB 151. Guardian on non-resi-

dent, how appointed.
SECTION 152. Powers and dntiea

each guardian.
SECTION 153. Bonds of aach guar-

dian.
SKUTION 154. Removal of property

when guardian and ward are non-
residents.

SECTION 155. Order, when Is a dis-
charge.

SECTION 156. Real estate to be sold,
same provisions relating to estate
of deredente.

SECTION 157. Partition of real estate
of ward,

SECTION 158. Platting land of ward.
SECTION 159. Improvement of real

estate, erection of party walls.
SECTION 160. Estate of ward may be

be sold,—when.
SKOTTON 181. Same, for re-Invest

ment, how.
SECTION 162. Investment of funds,

how made.
SECTION 193. Petition of Investment
SECTION 1M Order for investment,

how made.
SECTION ltJ3. Guardian mar sell per-

sonal estate.
SEOTIOH 186. Guardian shall account

annually.
SeoriOK 167. Final account to be

rendered, when, hearing and no-
tice.

SECTION 168. Order allowing final
account-

127. Who are minors.
The probate conrt may

appoint guardians.
Sfccnon 129. Guardian of minor, by

whom nominated.
BfejriON 180. Minor may nominate,

before whom.
StcnoN 131. Minor over fourteen

je*rs may appoint.
SECTION 182. Testamentary Rnardlans
SECTION 133. Powers of guardians—

cutttodian of person.
8 Km on 154. Guardian of estate and

custodian of person may be ap-
pointed

SECTION 135. Married women not
(Unqualified.

SECTION 130. Marriage of female ward
i erminated Koardianflbip.

SECTION 137. Guardian to give bonds,
conditions.

SKCTIOK 138. Guardian to take oath.
SECTION 130. Additional conditions

may be inserted in order of ap-
pointment.

SECTION HO, Education of minor,
when paid ont of estate.

SECTION Hi Guardian ad litem may
be appointed, when.

SECTION 142. Guardian of insane or
Incompetent person, notice.

SECTION 148. Same, how appointed.
SECTION 141. Same, power and bonds

of.
SECTION 145. Insane or Incompetent

person, how restored.
SECTION 148. Debts ot ward, how

paid.
SECTION 147. Guardian most collect

debts dne his ward.
SECTION 143. Powers and duties of

Rjardian aa to estate ot ward.

SEC. 127. Moles of the age of twenty-one (21) years
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and females of the age of eighteen (18) years shall beco?i~
sidered of full age for all purposes; before those ages, they
shall be considered minors.

SEC. 128. The probate court of each county, when it ap-
pears necessary or convenient, may appoint guardians for
the persons and estates, or either of them, of "minors who
have no guardian legally appointed by will, and who are
residents of the county, or who reside without the state and
have estate within the county. Such appointment may be
made on the petition of a relative or other person on behalf
of the minor, or on the petition of the minor, if fourteen
(14) years of age.

SEC. 129. If the minor is under the age of fourteen (14)
years, the probate court may nominate and appoint his
guardian; if he is above that age he may nominate his
own guardian, who, if approved by the probate court,
shall be appointed accordingly.

If not so approved, or if the minor resides out of this
state, or if, after being duly cited by the probate court, he
neglects for ten (10) days to nominate a suitable person, the
probate court may nominate and appoint his guardian,
in the same manner as if he was under the age of four-
teen (14) years.

SEC. 130. A minor above the age of fourteen (14) years
may nominate his guardian before a justice of the peace,
or a city or town clerk, who shall certify the fact to the
probate court.

SEC. 131. When a guardian has been appointed by
the court for a minor under the age of fourteen (14) years,
the minor at any time after he attains that age, may,
unless such guardian is a testamentary guardian, appoint
his own guardian, subject to the approval of the court

SEC. 132. A father may, by his last will and testa-
ment, appoint guardians for his children, whether born
at the time of making the will or afterwards, to continue
during the minority of the child, or a lees time.

Such testamentary guardian shall have the same powers
and perform the same duties, with regard to the person
and estate of the ward, as a guardian appointed by the
probate court

SEC. 133. The guardian of a minor shall have the
custody and education of his ward, and the care and
management of all his estate, and, unless sooner dis-
charged according to law, shall continue in office until
the minor arrives at full age. But the father of the
minor, if living, and in case of his death the mother,
they being respectively competent to transact their own
business, and not otherwise unsuitable, shall be entitled
to the custody of the person uf the minor and the care
of hie education.

SEC. 134. The probate court may, in its discretion,
appoint a guardian of the estate only of a ward, and com-
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mit the custody of such ward to some other person; and
the court may from time to time direct the guardian to pay
to such custodian such sums of money for the maintenance
and education of such ward as may be necessary and proper,

SEC. 136. A married woman, by reason of such marriage,
shall not be disqualified from holding the position of guar-
dian, either of the person or estate of a minor, the same
as if she was unmarried. The marriage of a female guar-
dian shall not terminate her guardianship.

SEO. 136. The marriage of a female under guardianship
as a minor shall terminate such guardianship.

SEC. 137. Before the order appointing any person guar-
dian under the provisions of this chapter takes effect, and
before letters issue, the court must require a bond, with
sufficient sureties, to be approved by the probate court.and
in such sum as the court shall order, conditioned that the
guardian will faithfully execute the duties of his trust ac-
cording to law, and the following conditions shall form a
part of such bond with or without being expressed therein:

1. To make a true inventory of all the estate, real and
personal, of his ward, that shall come to his possession or
knowledge, and to return the'same into the probate court
within three (3) months.

2. To dispose of and manage all such estate according
.to law, and for the best interests of the ward, and faith-
fully to discharge his trust in relation thereto, and also in
relation to the custody, edueation and maintenance of the
ward.

3. To render an account on oath of the property, estate
and moneys of the ward in his hands, and all proceeds or
interest derived therefrom, and of the management and
disposition of the same within one (1) year after his ap-
pointment, and at such other times as the probate court
shall direct

4. At the expiration of his trust, to settle his accounts
with the probate court, and to pay and deliver all the es-
tate, moneys, and effects remaining in his hands or due from
him on such settlement, to the person lawfully entitled
thereto. Upon filing said bond duly approved, letters of
guardianship must issue to the person appointed.

SEC. 138. Every person appointed guardian shall, before
entering upon the duties of the trust, take and subscribe
aji oath to fully perform all the duties of such guardian
according to law.

SE '. 139. When any person is appointed guardian of a
minor, the court may, with the consent of such person in-
sert in the order of appointment conditions not otherwise
obligatory, providing for the care, treatment, education and
welfare of the minor. The performance of such condi-
tions shall be a part of the duties of the guardian for the
faithful performance of which he and his sureties on his
bond shall be responsible.
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SEC. 140. If any minor having a father living, has
property, the income of which is sufficient for hie mainte-
nance and education in a manner more expensive than his
father can reasonably afford, regard being had to the situa-
tion of the father's family, and to all the circumstances of
the case, the expenses of the maintenance and education
of such, child may be defrayed out of his own property, in
whole or in part, as shall be deemed reasonable by the pro-
bate court, and when necessary hie real estate may be sold
for that purpose by the guardian, upon obtaining license
therefor as provided in other cases of sales by guardians.
The charges for such expenses may be allowed in the set-
tlement of the accounts of the guardian.

SEC. 141. Nothing contained in this chapter affects or
impairs the power of any court to appoint a guardian to
protect the interest of any minor interested in auy suit or
proceeding commenced or to be commenced or other mat-
tor pending therein, at any time.

SEO. 142. The probate court may appoint a guardian or
guardians of any person who, by reason of old age, or loss
or imperfection of mental faculties, is incompetent to have
the charge or management of his property, or person who,
by excessive drinking, gaming, idleness or debauchery, so
spends, wastes or lessens his estate as to be likely to ex-
pose himself or his family to want or suffering, either upon
the application of the county commissioners of the county
where such persons resides, or upon the petition of any re-
lation or friend of such person, which petition shall set
forth the facts and be verified by the affidavit of the peti-
tioner to the effect that he believes the facts as so stated
are true.

SEC. 143. Upon the presentation of such application or
petition, the probate court shall fix the time and place for
the hearing of the same, and shall cause notice of such
hearing, and of the time and place thereof, to be given to
the person proposed to be put under guardianship, at least
fourteen (14) days prior to the time fixed for such hearing.
Provided, that if such person is an inmate of a state hos-
pital for the insane then a like notice shall be given to the
superintendent of such hospital.

SEC. 144. At the hearing, the court shall consider all
competent evidence that may be produced in support of
and against the application or petition; and if, after a full
hearing, it appears that the person so proposed to be put
under guardianship comes within the description of per-
sons mentioned in section, eight (8) of this chapter, the
court shall appoint a guardian or guardians, not exceeding
in number, of his person and estate.

SEO. 145. Every guardian appointed as provided in the
preceding section, has the care and custody of the person
of his ward, and the management of all his estate until
such guardian is legally discharged; and he must give bond
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in like manner as prescribed in section one hundred and
thirty-eight (138), except, that the provision relating to the
education of the ward shall not apply.

SEC. 146. Any person who has been declared insane or
incompetent, or the guardian of any relative or friend may
petition the probate court of the county in which he was de-
clared insane or incompetent, to have the fact of his restor-
ation to capacity judicially determined. Upon the filing
of said petition the court must by order appoint a day for
hearing said petition. The court shall cause personal no-
tice of said hearing to be given to the guardian of the per-
son so declared insane or incompetent, if there be a guar-
dian in this state. On the hearing, the guardian, relative
or friend of the person so declared insane or incompetent,
and in the discretion of the court, any other "person, may
contest the right to the relief demanded. Witnesses may
b^ required to appear and testify, and may be called and
examined by the court of its own motion. If it be found
that the person be of sound mind, and capable of taking
care of himself and his property, his restoration -to capa-
city shall be adjudged, and the guardianship of such
person, if such person be not a minor, shall cease.

SEC. 147. Every guardian appointed under the pro-
visions of this chapter, whether for a minor or any other
person, must pay all just debts due from the ward out of
his personal estate and the income of his real estate, if suf-
ficient; if not, then out of his real estate, upon obtaining
an order for the sale thereof, in the manner provided in this
code for the sale of real estate of decedents.

SEC. 148. -E&sry guardian must settle all accounts oi
the ward, and demand, sue for, and receive all debtH due
to him, or may with the approval of the court, compound
for the same and give discharge to the debtor, on receiving
a fair and just dividend of his estate and effects; and hel
shall appear for and represent his ward in all legal pro-,
ceedings unless another person is appointed for that pur-J
pose.

SEC. 149. Every guardian must manage the estate of
his ward frugally and without waste, and apply the in-
come and profits thereof, as far as may be necessary, for
the comfortable and suitable maintenance and support of
the ward and his family, if there be any; and if such in-
come and profits be insufficient for that purpose, the guar-
dian may sell the real estate upon obtaining a license
therefor as provided by law, and must apply the proceeds
of such sale, as far as may be necessary, for the mainten-
ance and support of the ward and his family, if there be
any,

SEC. 150. When a guardian has advanced for the nec-
essary maintenance, support or education of his ward, an
amount not disproportionate to the value of his estate or
his condition of life, and the same is made to appear to the
satisfaction of the court by proper vouchers and proofs, to
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be a proper charge against the estate of such ward, the
guardian shall be allowed credit therefor in his settlements.
Whenever a guardian fails, neglects or refuses to furnish
suitable and necessary maintenance, support or education
for his ward, out of the estate of such ward, the court may
order him to do so, and enforce such order by proper pro-
cess. Whenever any third person, at his request, supplies
a ward with such suitable and necessary maintenance,support
or education, and it is shown to have been done after re-
fusal or neglect of the guardian to supply the same, the
court may direct the guardian to pay therefor out of the
estate, and enforce such payment by due process.

SEC. 15L Every guardian shall within three (3) montlis
after his appointment make and return to the probate court
an inventory of all the property, real and personal, belong-
ing to the estate of his ward, said inventory together with
an appraisement shall be made in the same manner as in
estate of deceased persons.

SEO. 152. "When a person liable to be put nnder guar-
dianship, according to the provisions of this chapter, re-
sides without this state, and has any estate therein, any
friend of such person, or any one interested in his estate,
in expectancy or otherwise, may apply to the judge of pro-
bate of any county in which there iy any estate of such ab-
sent person; and after such notice to all persons interested
as the judge shall order, and a full hearing and examina-
tion, a guardian may be appointed for snch absent person.

SEO. 153. Such guardian shall have the same powers
and duties with respect to any estate of the ward within
this state, and also with respect to the person of the ward,
if he comes to reside therein, as are prescribed with re-
spect to other guardians appointed under this chapter.

SEC. 154. Every such guardian must give bond in the
same manner and in the like conditions as hereinbefore
provided for other guardians, except that the provisions
respecting the inventory, the disposal of the estate and
effects and the account to be rendered by the guardian,
must be confined to such estate and effects as come to his
hands in this state.

SEO. loo. When a ward is a non-resident and has a
guardian appointed by a court, of competent jurisdiction,
of any other state, territory, county or district, and the
ward is entitled to property in this state which may be re-
moved therefrom, and such removal will not conflict with
the terms and limitations attending the right by which the
ward owns the same, snch property may be removed to the
state or country in which such ward may reside, npon appli-
cation of the guardian to the probate court of the county in
the state in which letters of guardianship have been issued,
and it guardianship has not been granted in this state, then
to the probate court of the county in the state in which th&
estate of the ward or any thereof is situated, in the follow-
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ing manner: The guardian so applying must produce a
transcript of the record of his appointment and qualification
as such guardian, certified according to the laws of this
state, together with an order of the court appointing such
foreign guardian authorizing such application, and must
also give thirty (30) days notice of such application to the re-
sident executor, administrator, guardian, agent or other per-
son having custody of such property; thereupon, if no good
cause be shown to the contrary, the probate court shall
make an order granting such guardian leave to remove the
property of said ward to the state or country in which such
ward may reside; which order shall be full and complete
authority to said guardian to sue for and receive the same
in his own name, for the use and benefit of said ward, and
the person so having custody of such property in this state
shall, upon delivery thereof to such foreign guardian upon
such order, be released from further liability therefor.

SEC. 156. All proceedings relating to the sales of pro-
perty of persons under guardianship, and all proceedings
relating to the presentation, allowance and payment of
claims and demands against such person, must be had and
made as required by the provisions of this code relating to
the estates of decedents, so far as they are applicable, nn-
less otherwise specially provided in this, chapter.

SEC. 157. Whenever real estate is owned by any ward
in this state jointly or in common with any other person
or persons, the guardian of such ward may have partition
thereof, either by proceedings in court for that purpose,
or, except when he has an adverse interest to that of the
ward in the estate to be divided, by amicable agreement
with the joint or common owner or owners, with the con-
sent of the probate court in writing thereto; upon such
amicable agreement for partition, the guardian shall have
the right to release and quitclaim, to snch joint or common
owner or owners, all the right, title and interest of such
ward in and to the portion of the property to be taken by
such joint or common owner or owners, pursuant to such
agreement, upon receiving from such joint or common
owner a like release and quitclaim to such ward of all the
rights, title and interest in and to the portion of the prop-
erty to be taken by said ward.

SEC. 158 "Whenever any guardian shall deem it for the
interest of his ward to lay out and plat the real property of
his ward, or any part thereof, he may by consent of the
probate court in writing, cause the same to be done pur-
suant to the statute relating to town plats; such plats shall
be executed by and as such guardian; when so executed,
filed and recorded it shall have the same force and effect
as if executed and recorded by such ward if under no dis-
ability.

SEC. 159. A guardian may with the approval of the pro-
bate court, make any contract for improvament of the real
estate of his ward or for the erection or maintenance of
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line fence or party wall as the ward could do if uuder no
disability.

SEQ. 160. When the income of an estate under guar-
dianship is insufficient to maintain the ward and educate
the ward when a minor, his guardian may sell his real or
personal estate for that purpose, upon obtaining an order
therefor.

SEC. 161. "When it appears to the satisfaction of the
court, upon the petition of the guardian, that for the ben-
efit of his ward his real estate, or some part thereof, should
be sold and the proceeds thereof reinvested in other real
estate, or invested in first mortgage on real estate, or bonds
of the United States, or of this state, or in the municipal
or school bonds of the state of Minnesota, or in the im-
provement or protection of other real estate of the ward,
his guardian may sell the same for such purpose, upon ob-
taining an order therefor.

SEO. 162. Any guardian having funds in his hands un-
invested, either from the sale of real estate or personal
property, or from other sources, belonging to his ward, may
be allowed to invest the same only in such securities as are
mentioned in section one hundred and sixty-one (161).

SEC. 163. To obtain an order for such investment the
guardian shall present to the probate court a petition set-
ting forth the estate of his ward, real and personal, and the
amount of money in his hands which he may desire to in-
vest as aforesaid, with tbe facts and circrun stances on which
the petition is founded, tending to show the expediency of
such investment.

SEO. 164. If it shall satisfactorily appear to the court
from such petition that it would be for the best interests of
the ward to invest such moneys, the court shall make its
order granting the prayer of such petition, which petition
may be heard in a summary manner without notice, and
snch guardian shall so invest such funds.

SEC, 165. Every guardian shall annually return an ac-
count to the probate court under oath, specifying therein
the amount of property received by him and remaining in
his hands or invested by him during the year, and shall
show in detail his receipts and disbursements for the cur-
rent year, and a description of all the property remaining
in hia hands belonging to his ward, and at the same time
the court shall examine into the sufficiency of his bond.

SEO. 166. When any minor ward under guardianship
arrives at full age, or when a female ward under full age
marries, or when any person under guardianship as an in-
sane or other incompetent person has been restored to ca-
pacity, the guardian of such ward shall render his final
account of his guardianship to the probate oonrt and turn
over all the property in his posession belonging to the
ward, to said ward. Upon the filing of said final account
of his guardianship with the probate court, with a petition
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for final settlement aiid allowance, the court shall make an
order fixing a time aud place of hearing on said petition
and the settlement and allowance of said account; a
copy of said order shall be served upon such ward at
least fourteen (14) days before said day of hearing, if
he be within the state, if not by publishing the same ac-
cording to law.

SEC. 167. At the time and place so fixed for said hear- Final account
ing the probate court shall examine the said account, and
may examine the guardian and ward or any other person &nd nortec
who shall appear in said matter touching said account, and
if upon such examination it appears to the court that the
eaid account should be allowed in whole or in part, it shall
make an order allowing the same in whole or in part as the
case may be.

When such final account shall be allowed the court shall
make an order discharging such guardian.

CHAPTER IX.
SALES OF LANDS BY EXECUTORS, ADMINISTRATOR AND

GUARDIANS.

Order allowing
final account

SECTION 168. License to sell, how
obtained.

SECTION 160. Order to show canse,
on petition.

SECTION 170. When all persons inter-
ested join In petition.

SECTION 171. Proceeding on hear-
ing.

SECTION 172. Licence to be refuged,
if bond be given.

SECTION 173. Court shall make order
of sale, when.

SECTION 174. May subdivide and plat,
when.

SECTION 176. Contents of order.
SECTION 178. Sale of interest of de-

ceased under contract.
SECTION 177. Sale, how made, pur-

chaser to give bond.
SECTION 178. Bond, how condi-
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SECTION 179. Confirmation, assign-

ment, righta of assignee.
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SECTION 181. Sale and conveyance*

subject to charges, etc.
BBOTION 182. Bale by foreign execu-

tors and administrators, filing.
SECTION 1S3. Contract for right of
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SECTION Idl. Contract, how and

when approved.
SECTION IKS. Filing of petition, con-

tract, approval.
SECTION 186. Executor, administra-

tor and guardian may mortgage,
when.

SECTION 187. How to obtain licence
to mortgage.

SECTION 188. What decree for license
shall contain.

SECTION ISO- How mortgage may be
extended or renewed.

SBCTIOS 100. Bond for sale.
SECTION 10L. Lioenee to sell, ita con-

lento.
SECTION 182. When order la for pnb-

Uc sale, direction.
SECTION 103. When made at private

sale, mar be appraiied.
SECTION 1M. May be pnblio sale and

private sale, when.
SECTION 195. Husband or wife intuit

ioin in certain cases.
SECTION 196. Husband or wife of in-

sane person may sell.
SECTION J97. Oath before sale.
SECTION 1B6. Executors, etc. not to

be purchaser,
SBCTION 1U9. Proof of notice of Bale,

how made.
SECTION 200. Bale may be adjourned,
SECTION 201. No'ioe in cane of ad-

journment, how made.
SECTION 202. Boport of sale, resale.
SECTION 203. Confirmation of sale.
SECTION 204. Limitation of action to

recover estate sold.
SECTION 200, Eale not to be avoided,

when.
SECTION 206. Validity of sale not af-

fected by irregularity, when.
SECTION 207. Certified copies from

probate court.
SECTION 206. Register of deeds may

record won coplec,
SECTION 209. Snch copies to be evi-

dence.

SEO. 168. To obtain a license to sell real estate, the ex- License to sell,
ecutor or administrator shall present a petition to the pro- how obtalDed-
bate court from which he received his appointment, setting
forth, the amount oE the personal estate that has come into
his hands, the disposition thereof, and how much, if any,
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remains undisposed of; the debts outstanding against the
deceased as far as the same can be ascertained; the lega-
cies unpaid, if any; a description of all the real estate ex-
cepting the homestead of which the testator or intestate
died seized; the condition and value of the respective por-
tions or lots, the persons interested in said estate, with
their residences if known, and, if unknown that fact shall
be stated.

SEO. 169. If it appears by such petition that there is
not sufficient personal estate in the hands of an executor
or administrator to pay the debts outstanding against the
deceased, the legacies or expenses of administration, and
that it is necessary to sell the whole or some portion of the
real estate for the payment of such debts, legacies or ex-
penses, the probate court shall thereupon make an order
directing all persons interested in the estate to appear be-
fore it, at a time and place therein to be specified, to show
cause why a license should not be granted to the executor
or administrator applying therefor, to sell so much of the
real estate of the deceased as shall be necessary to pay such
debts, legacies and expenses,

SEC. 170. The probate court, at the time and place ap-
pointed in such order, upon pro >f of the due publication
of the order, shall proceed to the hearing of such petition,
and shall hear and examine the allegations and proofs of
tho petitioner; and of all persons interested in the estate
who oppnse the petition.

SEC. 171. If it appears to the court that it is neces-
sary to sell a part of the real estate and that by the sale of
such part, the residue of the estate or some specific part
or piece thereof, would be greatly injured, said court may
license a sale of the whole estate, or of such part thereof
as may be judged necessary, and most for the interest of
all concerned.

SEC. 172. License shall not be granted, if any of the
persons interested in the estate give bonds to the judge of
probate, in such sum and with such sureties as he directs
and approves, with condition to pay all the debts, legacies
and the expenses of administration, so far as tha goods and
chattels, rights and credits of the deceased are insufficient
therefor, within such time as the court may direct.

SEC. 173. If the probate court is satisfied after a full
hearing upon the petition, and an examination of the proofs
and allegations of the parties interested, that a sale of the
whole or some portion of the real estate is necessary for
the payment of debts, legacies or expenses of administra-
tion, it shall thereupon make an order of sale authorizing
the executor or administrator to sell the whole, or so much
and such part of the real estate described in the petition
as it deems necessary or beneficial.

SEC. 174 If it shall appear to the probate court neces-
sary or beneficial to the interests of all parties interested
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it may direct and require the executor or administrator to
subdivide any tract or parcel of land into lots, and to lay
off such streets or alleys or both, as may be necessary or
desirable and dedicate the same to the public use; and upon
the approval of a plat of such subdivision by the probate
court the executor or administrator shall proceed to com-
ply with the then existing law in relation to town plats;
and when a plat of such subdivision is duly recorded in
the office of the register of deeds of the county in which
such real estate is situated, according to law, said executor
or administrator shall sell according to said plat The ex-
ecutor or administrator shall not sell at private sale for less
than the appraised value.

SEO. 176. The order shall describe the lands to be sold,
and may direct the order in which several tracts, lots or
parcels shall be sold, and shall direct whether they shall
be Bold at private sale or at public auction; and if it ap-
pears that any part of such real estate has been devised and
not charged in such devise with the paymeat of debts, the
probate court shall order that part descended to heirs to be
sold before that so devised; and if it appears that any
lands devised or descended have been sold by the heirs of
devisees, then the lands in their hands remaining unsold
shall be ordered to be first sold.

SEO. 176. If a deceased person at the time of his death
was possessed of a contract for the purchase of land, and
any interest, right or title in such laud has been obtained
under such contract, it may be sold on the petition of the
executor or administrator, in the same manner and upon
like terms and conditions as are provided in respect to laud
of which ho had died seized, except as hereinafter pro-
vided.

SEC. 177. Such sale shall be made subject to all pay-
ments that may thereafter become due on such contract;
and if there are any such payments thereafter to become
due, such sale shall not be confirmed by the probate court
until the purchaser executes a bond to the executor or ad-
ministrator for his benefit and indemnity and for the ben-
efit and indemnity of the persons entitled to the interest of
the deceased in the lands so contracted for, in double the
whole amount of payments thereafter to become due on
such contract, with such sureties as the court approves.

SEO. 178. Said bond shall be conditioned that such
purchaser will make all payments for such land that shall
become due after the date of such sale, and fully indemnify
the executor or administrator, and the persons so entitled,
against all demands, costs, charges and expenses by reason
or any covenant or agreement contained in such contract;
but if there is no payment thereafter to become due on
such contract no bond shall be required of the purchaser.

SEC. 179. Upon the confirmation of such sale, the ex-
9
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ecutor or adminiBtrator shall execute to the purchaser an
assignment of such contract, which shall vest in the pur-
chaser, his heirs and assigns, all the right, interest and
title of the persons entitled to the interest oE the deceased
in the land sold, and all the rights and interest in and to
said contract at the time of the sale, and such purchaser
shall have the same rights and remedies against the vendor
of such land as the deceased would have had if living.

SEO. 180. The proceeds of every such sale of the intar-
est of the deceased person in the lands under contract, as
hereinbefore mentioned, shall be disposed of in all respects
in the same manner as the proceeds of the sale of lands of
which the deceased died seized.

SEC. 181. Sales and conveyances of land made by ex-
ecutors and administrators, pursuant to the provisions of
this chapter, may be made subject to all charges thereon,
by mortgage or otherwise, existing at the time of the death
of the testator or intestate, and in case the estate of the
deceased is in any way liable for the amount secured by
such mortgage or for any such charge, the sale shall not
be confirmed by the probate conrt until the purchaser ex-
ecutes a bond to the executor or administrator, as required
in the case of a sale of a contract for the purchase of lands
on which payments are to become due, or unless the land
or interest therein BO sold, shall be first released, discharged
and made clear from such incumbrauce or charge, by the
owner or holder thereof, upon the payment to him of the
proceeds of the sale or so much thereof as may be neces-
sary to satisfy such incumbrance or charge; or the executor
or administrator may sell the whole or any part, subdivis-
ion, or portion, of the interest and estate of the deceased
in any lot or tract of land charged with any lien or incum-
brance, and upon the release of the lot, tract or part so sold
from such lien or incumbrance, apply the proceeds of such
sale or sales towards the payment of such charge, lien or
incumbrance, until the same is fully paid; and the executor
or administrator shall account for any balance remaining
after such payment, as proper proceeds of the estate; and
in all such cases the purchaser shall not be required to
give any bond.

SEO. 182. An executor or administrator appointed in
another state, upon any estate where there is no executor
or administrator appointed in this state, may file an authen-
ticated copy of his appointment in the probate court for any
county in which there is real estate of the deceased, after
which he may be licensed by the same probate court to sell
real estate for the payment of debts, legacies and charges
of administration, in the same manner, and upon the same
terms and conditions as are prescribed in the case of an ex-
ecutor or administrator appointed in this state, except as
hereinafter provided. And such foreign executor or ad-
ministrator may act by his attorney in fact, thereto by him
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duly appointed by power of attorney under his hand and
seal and executed and acknowledged in the same manner
as is required for the conveyance of real estate, which
power of attorney shall be recorded in the office of the
register of deeds for the county in which the real estate is
situated.

SEC, 183. Whenever any railroad company has located
the liije of its road upon or contiguous to any land belong-
ing to any decedent or ward or iu which the decedent or
ward may have any interest, it shall be lawful for the ex-
ecutor, administrator or guardian to agree in writing
and settle and adjust the damages with, the railroad
company, to said land by reason of the location of
said railroad, and the executor, administrator or guardian
may in such agreement grant to the railroad company such
right of way, as shall bo necessary and required by such
railroad company, and upon such terms and conditions as
may be agreed upon between the executor, administrator
or guardian and said railroad company, subject to the ap-
proval of the probate court.

SEC. 184. Such approval may be obtained upon filing in
the probate court a verified petition of the railroad com-
pany and the executor, administrator or guardian, setting
forth the name of the decedent or ward, the corporate name
of the railroad company, a description of the land to be
used or taken, and for what purpose, the amount to be
paid, and that such amount is the full value of the lands
so taken, and the damnges to the remainder of the lands.
To such petition shall be attached or endorsed thereon the
agreement mentioned in section one hundred and eighty-
six (186).

SEO. 185. Upon the filing of such petition and agree-
ment, the court shall proceed to hear and determine the
same ifl a summary manner, without notice, and if the court
is satisfied after a full hearing, that said agreement is just
and equitable, it shall record such petition and agreement
and make au order approving such agreement A copy of
said order and agreement duly certified by the probate
court, may be filed in the office of the register o£ deeds of
the county wherein such land is situated and when so
filed shall be notice to all persons.

SEO. 186. When the personal estate of a deceased per-
son is insufficient to pay his debts, with the charges of ad-
ministration, and to pay any taxes, assessments or other
charges which are an existing lien upon his estate; or
whenever the personal estate of such deceased person is
insufficient to pay for any improvements which are neces-
sary for the preservation of his real estate or any part
thereof, his executor or administrator may mortgage his
real estate for the pupose of obtaining funds for the pay-
ment of such debts, charges, taxes, assessments or liena, or
for the making of such necessary improvements upon ob-
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taining a license therefor and proceeding as herein pro-
vided.

SEC. 187. To obtain such license, the executor or ad-
ministrator shall proceed in the manner provided by this
act for the obtaining of a license to Bell real estate, and in
his petition the executor or administrator shall particu-
larly describe the tract or tracts which it is proposed to
mortgage.

SEO. 188. "Whenever it appears to the satisfaction of
the probate court that it is necessary for an executor or
administrator to mortgage real estate for any oC the pur-
poses aforesaid, and that it will be for the benefit of all
persons interested, such license shall be granted; and the
decree of the court granting such license shall fix the
amount for which the mortgage may be given, and the rate
of interest which may be paid thereon, and for what pur-
poses the money shall be used.

SEO. 189. The probate court may in like manner au-
thorize an executor or administrator to make an agreement
for the extension or renewal of an existing mortgage on
the estate of a deceased person. No license to mortgage
real estate shall be granted to an executor or administra-
tor until he shall have executed and filed with the probate
court before whom the matter is pending, a bond with
sufficient sureties to be approved by the probate judge,
conditioned that he will apply the funds realized by such
mortgage to the purposes specified iu the decree of the
court.

SEC. 190. Every executor, administrator or guardian,
licensed to sell or mortgage real estate for any purpose
whatever, whether appointed in this state or elsewhere,
shall before sale, give bond to the judge of probate, with
sufficient sureties, to b« approved by the court, conditioned
to sell or mortgage the same and account for and dispose
of the proceeds as provided by law.

SEC. 191. After an order of sale is made and said bond
filed with the court, the executor, administrator or guar-
dian shall thereupon be authorized to sell the real estate
as therein described, within one (1) year after the making
of such order, or within such further time, not exceeding
two (2) years, as may be allowed by said court

SEC. 192. "When an order is made directing a public
sale, notice of the time and place of holding the same shall
be published according to law; the court may direct fur-
ther notice to be given; in such notice the land shall be
described with common certainty. Such sale shall be in
the county where the lands are situated, at public auction,
between the hours of nine (9) o'clock in the morning and
the setting of the sun of the same day. But when the
lands are contiguous and lie in two (2) or more counties,
tha notice may be given and sale made in either.

SEO. 193. If upon the hearing of a petition for the sale
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of land, it shall satisfactorily appear to the court, that it
would be for the best interest of the estate or ward, to sell
the whole or some part thereof at private sale, the court
shall direct such sale to be made at private sale by the ex-
ecutor, administrator or guardian; the court shall also di-
rect the executor, administrator or guardian, to have the
land or any part thereof reappraised, and the laud so di-
rected to be appraised shall not be sold until such appraise-
ment is made.

Such re-appraisement shall be made by two (2) or more
competent persons appointed by the court for that purpose;
the appraisers before entering upon their duties, shall take
and subscribe an oath to faithfully and honestly appraise
such land at its full cash value, which oath and their ap-
praisement shall be filed in the probate court; and no such
land shall be sold at private sale for less than its ap-
praised value. The probate court may also direct the exe-
cutor, administrator or guardian, to give notice of such sale
as it may direct, and in case the court directs notice to be
given, the executor, administrator or guardian, shall not
sell until such notice is given.

SEC. 194 The court may ou the hearing of a petition for
the sale of lands, make an order for the sale of a part of
thft land, describing it, at public auction, and also another
order for a sale of a part of the land, describing the same,
at private sale.

SEC. 195. Whenever any guardian has been ordered by
the probate court to sell or mortgage any real estate of his
ward, who has a husband or wife living, such guardian can-
not sell or mortgage the homestead unless snch husband or
wife joins in such deed, or mortgage; nor shall the sale or
mortgage of any land of a ward by his guardian in any
manner affect the interests or estate of such husband or
wife therein unless such husband or wife join in such deed
or mortgage.

SEC. 196. In case any person who has been adjudged in-
sane or otherwise incompetent to transact his own business
or manage his estate, the husband or wife of such person may
mortgage or convey any real property, except the home-
stead, the title to which is in such husband or wife of snch
insane or incompetent person, except the homestead, dur-
ing the continnancy of such incapacity, as fully as such
husband or wife could do if unmarried.

SEC. 197. Every executor, administrator or guardian
licensed to sell real estate, as provided in this chapter,
shall, before fixing on the time and place of sale, and if the
sale is at private sale, before making the sale, take and sub-
scribe an oath in substance as follows: That in disposing
of the estate which he is licensed to sell, he will use his
best judgment in fixing on the time and place of sale, and
will exert his utmost endeavors to dispose of the same in
such manner as will be moat for the advantage of all per-
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sons interested; which oath shall be filed in the probate
court before confirmation of the sale.

When any executor, administrator or guardian, so li-
censed to sell real estate, resides out of this state, he may
take and subscribe such oath before any notary public, or
clerk of the court of record, of the state where he resides,
and the same, with the seal of the officer before whom the
same was taken attached, shall have the same force and
effect as if taken before any officer within this state author-
ized to administer oaths.

SEO. 198. No executor, administrator or guardian mak-
ing the sale, shall directly or indirectly purchase, or be in-
terested in the purchase of any part of the real estate so
sold; and all sales made contrary to the provisions of this
section shall be void.

SEO. 199. An affidavit of the executor, administrator or
guardian, or of some other person having knowledge of the
fact that notice of any sale was given in this chapter being
made and filed in the probate court, together with a copy
of the notice, shall be admitted as evidence of the time,
place and manner of giving the notice.

SEO. 200. If, at the time appointed for such sale, the
executor, administrator or guardian, deems it for the inter-
est of all persons concerned therein, he may adjourn the
same from time to time, not exceeding in all three (3)
months.

SEO. 201. In case of adjournment notice thereof shall be
given by a public declaration, at the time and place first
appointed for the sale; and if adjournment is for more than
one (1) day, further notice shall be given by posting or pub-
lishing the same, or both, as time and circumstances may
admit.

SEO. 202. The executor, administrator or guardian mak-
ing any sale, shall immediately make a return of his pro-
ceedings upon the order of sale, to the probate court grant-
ing the same; the probate court shall examine the proceed-
ings, and may examine such executor, administrator or
guardian, or any other person on oath, touching the same;
and if it is of the opinion that the proceedings were unfair,
or that the sum bid is disproportionate to the value or that
a sum exceeding such bid, at least ten (10) per cent, exclusive
of the expenses of a new sale may be obtained, it shall va-
cate such sale, and direct another to be had, of which notice
shall be given as originally directed in the order; and the
sale shall be conducted in all respects as ft no previous sale
had taken place.

SEC. 203. If it appears to the probate court that the sale
was legally made and fairly conducted, and that the sum
bid was not disproportionate to the value of the property
sold, or if disproportionate, that a sum exceeding such bid,
at least ten (10) per cent exclusive of the expenses of a new
sale, cannot be obtained, the court may make an order con
firming such sale, and directing conveyance to be executed
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SEO. 204 No action for the recovery of any real estate
Bold by an executor or administrator, under this chapter,
shall be maintained by any heir or other person claiming
under the deceased, unless it is commenced within five (5)
years next after the sale; and no action for any estate so
sold by a guardian shall be maintained by the ward, or by
any person claiming under him, unless commenced within
five (5) years next after the termination of the guardian-
ship; except that minors and others under legal disability
to sue at the time when the right of action first accrues, may
commence such action at any time within five (5) years
after the removal of such disability.

SEO. 206. In case of an action relating to any estate sold
by an executor, administrator or guardian, in which an
heir or person claiming under the deceased, or in which
the ward, or any person claiming under him, shall contest
the validity of the sale, it shall not be avoided on account
of any irregularity in the proceedings, if it appears—

1. That the executor, administrator or guardian was
licensed to make the sale by the probate court having
jurisdiction.

2. That he gave a bond which was approved by the pro-
bate court.

3. That he took the oath prescribed in this-chapter.
4. That he gave notice of the time and place of sale,

as in this chapter prescribed, if such notice was required
by the order of license.

5. That the premises were sold in the manner required
by the order of license, and the sale confirmed by the court,
and that they are held by one who purchased them in good
faith.

SEO. 206. If the validity of a sale is drawn in question
by a person claiming adversely to the title of the deceased,
or the ward, or claiming under a title that is not derived
from or through the deceased or ward, the sale shall not be
void on account of any irregularity in the proceedings, if
it appears that the executor, administrator or guardian was
licensed to make the sale by a probate court having juris-
diction, and that he did accordingly execute and acknowl-
edg • in legal form a deed for the conveyance of the pre-
mises.

SEC. 207. It shall be the duty of the probate court to
furnish to any person applying therefor, a certified copy
under its official seal of any papers on file in the probate
office, relating to or in any way connected with the sale of
any real estate by any executor, administrator or guardian
upon payment of the legal fees therefor.

SEC. 208. The register of deeds of the county where
such real estate is situated may record any such certified
copy.

SEC. 209. Such certified copy or the record thereof, shall
in case of any action concerning the title to said real estate,
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CHAPTER^.

CONVEYANCES OF REAL ESTATE BY EXECUTORS, ADMINISTRA-
TORS AND GUARDIANS IN CERTAIN CASES-

SECTION 210. Conrt may decree con-
veyance of land, when.

SECTION 211. Petition, notice of hear-
ing.
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SECTION 213. Dooree for conveyance,
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8fOTiON21H Chapter applies to guar-
dians of insane pertons, etc.

SEC. 210. When any person who is bound by a contract
in writing to convey any real estate dies before making the
conveyance, the probate court may make a decree author-
izing and directing the executor or administrator to convey
such real estate to the person entitled thereto, in all cases
where such deceased person, if living, might be compelled
to execute such conveyance. "

SEC. 211. On the presentation of a petition by any per-
son claiming to be entitled to such conveyance from any
executor or administrator, setting forth the description of
the land and the facts upon which such claim to convey-
ance is predicated, the probate court shall by order ap-
point a time and place of hearing such petition; and
notice thereof shall be given to those interested, by
publishing said order according to the provisions of this
code.

SEC. 212. At such hearing upon proof by affidavit of
the due publication of the notice, all persons interested in
the estate may appear before the probate court and oppose
such petition; and the court may examine on oath the pe-
titioner and all others produced before it for that purpose.

SEC. 213. After a full hearing upon such petition, and
examination of the facts and circumstances of such claim,
if the probate court is satisfied that a conveyance of the
real estate described in the petition should be made, ac-
cording to the provisions of this chapter, it shall thereupon
make a decree, authorizing and directing the executor or
administrator to make and execute a conveyance thereof,
to the petitioner, otherwise it shall dismiss such petition.

SEC. 214 Any person interested may appeal from such
decree or dismissal to the district court for the same county,
as in other cases, but if no appeal is taken from such de-
cree within the time limited therefor by law, or if such de-
cree is affirmed on appeal, the executor or administrator
shall execute the conveyance according to the direction
contained in such decree ; and a certified copy of the de-
cree shall be recorded with the deed, in the office of the
register of deeds in the county where the landfl lie, and
shall be evidence of the correctness of the proceedings,
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and of the authority of the executor or administrator to
make the conveyance.

SEC. 215. Every conveyance made iu pursuance of a
decree of the probate court ae provided in this chapter,
shall be effectual to pass the estate contracted for, as fully
as if the contracting party himself was still living and ex-
ecuted the conveyance.

SEC. 216. A copy of the decree for conveyance, made by
the probate court and duly certified, and recorded in the
office of the register of deeds in the county where the lands
lie, shall give the person entitled to such conveyance a
right to the possession of the lands contracted for, and to
hold the same according to the terms of the intended con-
veyance, in like manner as if they had been conveyed in
pursuance of the decree.

SEC. 217. If the person to whom the conveyance was to
be made dies before the commencement of proceedings ac-
cording to the provisions of this chapter, or before the con-
veyance is completed, any person who would have been en-
titled to the estate nnder him, as heir, devisee or otherwise,
in case the conveyance had been made according to the
terms of the contract; or the esecutor or administrator of
such deceased person, for the benefit of the person so en-
titled, may commence such proceedings, or prosecute the
same, if already commenced, and the conveyance shall
thereupon be so made as to vest the estate in the same per-
sons who would have been so entitled to it, or in the execu-
tor or administrator for their benefit.

SEC. 218. The provisions of this chapter shall apply to
guardians' of insane persons and others adjudged incompe-
tent to manage their estates, and guardians shall make such
conveyances under the same proceedings as is herein pro-
vided for executors and administrators.

CHAPTER XL
SETTLEMENT OF EXECUTORS AND ADMINISTRATORS* ACCOUNTS

AND ASSIGNMENT OF THE RESIDUE OF THE ESTATE.

SECTION 219 Execntor, eto.,ifl charge-
able with what,

SECTION 220. Not to make profit or
snffor loss.

SEOTIOH 221. Not liable for uncol-
letted debts, when.

Brcnr>N222. Not to purchase claims
agaimit the estate.

SECTION223. Feasand expenses al-
lowed, how.

SECTION 224. Accountable for loss
from neglect.

MOTION 22S. Account to be rendered,
when.

SECTION 226. Petition for final settle-
ment and distribution.

SECTION 227. Order of hearing and
notice thereof.

8XOTION228. Proceedings on hearing.

SEC. 219.

SECTION 226. Assignment of residne
and record thereof.

SECTION 230. Liable for neglect to
accon'it. „ .

SECTION 231. Costs to be allowed,
when.

SECTION 232. Advancements, how oon-
stracted.
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session; also with all the proceeds of the real estate which
is sold for the payment of debts and legacies; and with all
the interest, profit and income that in any way comes to
his hands from the estate of the deceased.

SEO. 220. Every executor and administrator shall ac-
count for the personal estate of the deceased, as the same
is appraised, except as herein provided. An executor or
administrator shall not make profit by the increase, nor suf-
fer loss by the decrease or destruction, without his fault,
of any part of the personal estate; and he shall account
for the excess when he sells any part of the personal es-
tate for more than the appraisal; and if he sells any for
less than the appraisal, he is not responsible for the loss, if
it appears to be beneficial to the estate to sell it

SEO. 221, No executor or administrator is accountable
for any debts due to the decedent, if it appears that they
remain uncollected without his fault

SEO. 222, No executor or administrator shall purchase
any claim against the estate he represents, and if he pays
any claim lor lees than its nominal value, he is only en-
titled to charge in his account the amount he actually paid.

SEO. 223 He shall be allowed all necessary expenses in
the care, management and settlement of the estate, includ-
ing reasonable fees paid to attorneys for conducting the
necessary proceedings or suits, and for his services, such
fees as are provided in this code; but when the decedent,
by his will, makes some other provision for the compensa-
tion of his executor, that shall be a full compensation for
his services, unless by a written instrument filed in the
probate court, he renounces all claim for compensation pro-
vided by the will.

SEC. 224. When an executor or administrator neglects
or unreasonably delays to raise money by collecting the
debts or selling the real or personal estate of the deceased,
or neglects to pay over the money he has iu his hands, and
the value of the estate is thereby lessened, or unnecessary
costs or interest accrues, or the persons interested suffer
loss, the same shall be deemed waste, and the discharge
sustained may be charged against the executor or adminis-
trator in his account.

SEC. 225. Every executor or administrator shall render
his account of his administration within the time allowed
him for the settlement of the estate and at such other time
as he is required by the court, until the estate is wholly
settled.

SEO. 226. When the estate is fully administered, the
executor or administrator shall petition the probate court
for an order fixing a time and place in which it will ex-
amine, settle and allow the final account of the executor or
administrator, and for the assignment of the residue of the
estate to the persons entitled thereto by law. The final ac-
count shall be filed in the probate court at th<- time of filing
said petition.
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SEC. 227. Upon the filing of said petition the court
shall make an order fixing a time and place for hearing of
the same. Said order shall be published according to Taw.

SEO. 228. On" hearing such petition, the probate court
shall examine every executor and administrator upon oath
as to the truth and correctness of his account before the
same is allowed; but such examination may be omitted
when no objection is made to the allowance of the account,
and there is no reason to doubt the justness and correct-
ness thereof: and the heirs, legatees and devisees may be
examined on oath upon any matter relating to the account
of any executor or administrator, whenever the correctness
thereof is called in question. If from such examination
the account is found just and correct the probate court
shall allow and settle the same, and upon satisfactory evi-
dence shall determine the rights of the persons to the resi-
due of said estate and unless partition is asked for and di-
rected as hereinafter provided, make a decree accordingly,
assigning said residue to the persons thereto entitled by
law.

SEO. 229. In such decree the court shall name the per-
sons and the proportion or parts to which each is entitled,
and if real estate, give a description as near as may be of
the land to which each is entitled; and such persons may
demand and recover their respective shares from the exe-
cutor or administrator, or any other persor having the same;
and a certified copy of any decree of distribution of real
estate may be recorded in the office of the register of deeds
in every county in this state in which are situated any of
the lands described in such decree; and such register of
deeds shall enter in his reception book the name of the de-
ceased as grantor, and the names of the heirs, legatees or
devisees, as grantees, and shall make in such reception
book so many separate grantor and grantee entries for such
decree as there are persons taking real estate in such
connty under said decree.

SEC. 230. "When an executor or administrator, after being
duly cited by the probate court, neglects to render his ac-
count, he is liable on his bond for all damages which may
accrue.

SEO. 231. "When costs in any case are allowed against
an executor or administrator, in any proceeding in any
court, the executor or administrator shall pay the same out
of the estate, as an expense of administration, and the same
shall be allowed him in hie administration account, unless
it appears to the satisfaction of the court that the action
or proceeding in which the costs were taxed shall have been
prosecuted or resisted without just cause on his part.

SEO. 232. Any estate, real or personal, given by the in-
testate in his lifetime as an advancement to any child or
other lieneal descendant, shall be considered as a part of
the estate of the intestate ao far as regards the division and
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distribution of the estate among his issue, and shall be
taken by each child or other descendant towards his share of
the estate of the intestate.

SEC. 233. If the amount of such advancement exceeds
the share of the heir so advanced, he shall be excluded
from any further portion in the division and distribution
of the estate, but he shall not be required to refund any
part of such advancement; and if the amount so received
is less than his share, he shall be entitled to as much more
as will give him full share of the estate of the deceased.

SEO. 234. If such advancement is made in real estate,
the value thereof shall, for the purposes mentioned in the
preceding section, be considered a. part of the real estate
to be divided; and if it is in personal estate, it shall be
considered as a part of the personal estate; and if, in
either case, it exceeds the share of real or personal estate,
respectively that would have come to the heir so advanced,
he shall not refund any part of it but shall receive so much
less out of the part of the estate as will make his whole
share equal to those of the other heirs who are in the same
degree with him.

SEC. 235. Gifts and grants shall be deemed to have
been made in advancement only, when they are expressed
in the gift or grant to be so made, or if charged in writing
by the intestate as an advancement, or acknowledged in
writing as such, by the child or other descendant

SEC. 236. If the value of the estate so advanced is ex-
pressed in the conveyance or in the charge thereof made
by the intestate, or in the acknowledgment of the party re-
ceiving it, it shall be considered as of that value in the di-
vision or distribution of the estate ; otherwise it shall be
estimated according to its value when given as nearly as
the same can be ascertained.

SEO. 237. If any child or other lineal descendant so
advanced, dies before the intestate, leaving issue, the ad-
vancement shall be taken into consideration in the division
and distribution of the estate, and the amount thereof shall
be allowed accordingly by the representatives of the heirs
so advanced, in like manner as if the advancement had
been made directly to them.

SEC. 238. All questions as to the advancements made,
or alleged to have been made by the decedent to any heir,
shall be heard at the time of the settlement of the final ac-
count as in this chapter provided, by the court, and such
advancement shall be specified in the decree assigning the
estate.

SEO. 239. For the purpose of determining the propor-
tion the person receiving such advancement may be en-
titled to receive, the probate court shall ascertain the
value of the whole of the residue of such estate, and may
for that purpose have such property or any part thereof
appraised or its value determined in any other manner as
it may deem beat.
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SEO. 240. If upon the hearing of the petition for a de-
cree of distribution the estate, real or personal, to be as-
signed to two 12) or more heirs, devisees or legatees, is in com-
mon and undivided, and the respective shares are not sep-
arated and distinguished, partition may be made, on the
petition of any of the persons interested, by three discreet
and disinterested persons, to be appointed commissioners
for that purpose by the probate court, who shall be duly
sworn; and the judge of probate shall issue a warrant to
them for that purpose. If the real estate lies in different
counties, the probate court may appoint different commis-
sioners for each county; and in euch case the estate in each
county shall be divided separately, as if there was no other
estate to be divided; but the commissioners first appointed
shall, unless otherwise directed by the probate court, make
divisions of such real estate, whenever situated within this
state. In making any partition of any estate the commis-
sioners shall have power but shall not be required to
divide any specific tracts.

SEC. 241. The several shares in the real and personal
estate shall be set out to each individual in proportion to
his right, by metes and bounds, or description, that the same
may be easily distinguished; unless any two or more of the
parties interested consent to have their shares set out so as
to be held by them in common and undivided.

SEO. 242. When any such real estate cannot be divided
without prejudice or inconvenience to the owners, the pro-
bate court may assign the whole to one or more of the par-
ties entitled to share therein, who will accept it; provided,
the party so accepting the whole pays to the otUer parties
interested their just proportion of the true value thereof,
or secures the same to their satisfaction; the true value of
the estate shall be ascertained by commissioners appoint-
ed by the probate court, and sworn for that purpose.

SEO. 243. When any tract of land, messuage or tene-
ment is of greater value than either party's share in the
estate to be divided, and cannot be divided without injury
to the same, it may be set off by the commissioners ap-
pointed to mate partition to either of the parties who
will accept it; provided, the party accepting it pays or se-
cures to one or more of the others, such sums as the com-
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missioners award, to make the partition equal; and the
commissioners shall make their award accordingly; but
such partitions shall not be established by the court until
the same [sums] so awarded are paid to the parties entitled
to the same, or secured to their satisfaction,

SEC. 244. Before any partition is made, as herein pro-
vided, guardians shall be appointed for all minors and in-
sane persons, interested in the estate to be divided; and
some discreet person shall be appointed to act as agent for
for such parties as reside out of the state; and notice of
the appointment of such agent shall be given to the com-
missioners in their warrant; and notice shall be given to
all persons interested in the partition, their guardians or
agents, by the commissioners, of the time when they will
proceed to make partition.

SEC. 245. The commissioners shall make report of their
proceedings to the probate court, in writing; and the court
may, for sufficient reasons, set aside such report and commit
the aame to the same commissioners, or appoint others; and
the report, when finally accepted and established, shall be
recorded in the records of the probate court

SEC. 246. When the report of commissioners is confirmed
by order of court the court shall make a decree assigning
the estate to the persons entitled thereto in accordance
therewith.

SEO. 247. If, at the time of the partition or distribntion
of any estate, as provided in this chapter, the executor or
administrator has retained sufficient effects in his hands
which may lawfully be applied for that purpose, the ex-
penses of such partition or distribution may be paid by
sach executor or administrator, when it appears to the court
just and equitable, and not inconsistent with the intention
of the testator.

SEO. 248. But if there are no effects in the hands of the
executor or administrator which may be lawfully applied
to that purpose, the expenses and charges of the partition,
being ascertained by the probate court, shall be paid by
all the parties interested, in the partition, in proportion to
their respective shares or interests in the premises; and
the proportion shall be settled and allowed by the probate
court; and if any one neglects to pay the sum assessed on
him by the court, an execution may be issued therefor
against him by such court, in favor of the person entitled
to the same.

SEC. 249. When any estate is assigned by decree of the
court, as provided for in this chapter, to any person resid-
ing out of this state, and having no agent therein, and it is
necessary that some person shall be authorized to take pos-
session and charge of the same, for the benefit of such ab-
sent person, the court may appoint an agent for that pur-
pose, and authorize him to take charge of such estate, as
well as to act for such absent person in the partition and
distribution.
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SEO. 250. Such agent shall give bond to the judge of BooA and
probate, to be* approved by him, faithfully to manage and compensation
account for such estate, before he ia authorized to receive of a*eQl"
the same; and the court appointing such agent may exam-
ine and allow hie account, on application made by him or
any person interested, and may allow a reasonable sum out
of the estate for his services and expenses.

SEO. 251. A partial or general decree of distribution Bond of heir in
may also be made on the application of the executor or ad- !̂0

0
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ministrator, op of any person interested; but no heir, de- final
visee or legatee is entitled to a decree for his share, until a fleta°ment-
bond is given to the judge of probate with such sureties as
the court directs to secure the payment of the debts of the
deceased, legacies and expenses of administration, or such
part thereof as still remains unprovided for, by reason of
such distribution.

CHAPTER XIII.
APPEALS.

SECTION 252.
SECTION 258.
SECTION 251.
SECTION 235.

taken.
SECTION 256.
SECTION 257.

In what coae allowed.
Who may appeal.
Ail others who may.
Appeal how and when

He torn on appeal.
Appeal onapendB order

appealed from.
SECTION 258. Notice of. trial placed

on calendar, when.
SECTION 25fl. Trial in district court.

SECTION 280. Proceedings in certain
cases, trial.

SKOTIOH 261. OtliercaBeo, howtried.
SECTION 282. When judgment af-

firmed.
SECTION 263. When reversed, pro-

SEOTION 2ti4. Prevailing party to re-
cover ooete.

SECTION 265. Judgment, execution,
etc.

allowed.
SEO. 252. An appeal may be taken to the district court in what case

from a judgment, order or decree of the probate court, in
the following cases:

1. An order admitting a will to probate and record, or
refusing the same.

2. An order appointing an executor, administrator or
guardian, or removing him, or refusing to make such ap-
pointment or removal

3. An order directing or refusing to direct real property
to be sold, mortgaged or leased, or confirming or refusing
to confirm such sale, mortgaging or leasing.

4. An order allowing any claim of any creditor against
the estate in whole or in part to the amount of twenty (20)
dollars or more.

5. An order disallowing any claim of any creditor against
the estate in whole or in part to the amount of twenty (20)
dollars or more.

6. An order or decree by which a legacy or distributive
share is allowed or payment thereof directed, or euch allow-
ance or direction i-efused, when the amount in controversy
exceeds twenty (20) dollars,

7. An order setting apart property, or making an allow-
ance for the widow or child, or refusing the same.

8. An order allowing an account oE an executor, adminis-
trator or guardian, or refusing to allow the same, when the



144 GENERAL LAWS

Whomaj

All others who
may.

Appeal h<n
ana wten
taken

amount allowed or disallowed exceeds .twenty (20) dollars.
9. An order vacating or refusing to vacate a previous

order, judgment or decree made or rendered, alleged to
have been procured by fraud, misrepresentation, or through
surprise or excusable inadvertence or neglect.

10. An order or decree directing or refusing a convey-
ance of real estate.

SEC. 253. The appeal may be taken from the allowance
or disallowance of a claim against the estate, by the ex-
ecutor, administrator or guardian, or the creditor. "When
an executor or administrator declines to appeal from the
allowance of a claim against the estate, or the disallowance
of a setofE or counterclaim, any person interested in the
estate as creditor, devisee, legatee or heir, rnny appeal from
such decision, in the same manner as the executor or admin-
istrator might have done; and the same proceedings shall
be had, in the name of the executor or administrator; pro-
vided, that the person appealing in such case, gives a bond
with sureties to be approved by the judge of probate, as
well to secure the estate from damages and costs, as to
secure the intervening damages and costs to the adverse
party.

SEO. 254. In all other cases the appeal can only be
taken by a party aggrieved, who appeared and moved for
or opposed the order or judgment appealed from, or who,
being entitled to be heard thereon, had not due notice or
opportunity to be heard, the latter fact to be shown by
affidavit filed and served with the notice.

SEO. 255. No appeal shall be effectual for any purpose
unless the following requisites are complied with by the
appellant within thirty (30) days after notice of the order,
judgment or decree appealed from,viz:

1, The appellant shall serve a notice of such appeal on
the opposite party, his agent or attorney who appeared for
him or them in the probate court, or in case no appearance
is made in the probate court by the adverse party, then by
delivering a copy of such notice to the judge of the probate
court for them; Bach, notice shall specify the matter, judg-
ment, order or decree appealed from, or such part thereof
as is appealed from, and signed by the appellant or his at-
torney, and shall be served in the same manner as notices
in civil actions, and such notice, with the proof of service
of the same, shall be filed in the probate court

2. In case any person other than the executor, administra-
tor or guardian appeals, they shall execute a bond to the
probate judge, with sufficient sureties to be approved by
the probate court, conditioned that the appellant will pros-
ecute his appeal with due diligence to a final determination,
and pay all costs and disbursements, and abide the order
of the court therein. In no case can an appeal from an or-
der, judgment or decree be taken after six months from the
entry thereof.
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SEC. 256. Upon filing such notice of appeal and proof
of service, the probate conrt shall forthwith make and re-
turn to the district court of the proper county a certified
transcript of all the papers and proceedings upon which
the order, judgment or decree appealed from shall have
been founded, including a copy of such order, judgment or
decree, and also copies of the notice of appeal and proof of
service and copy of bond on appeal; upon filing such tran-
script and return the district court shall be deemed to have
acquired jurisdiction of the cause and may compel the pro-
bate court to make a further or amended return and may
allow amendments to be made or mischances to be supplied
or corrected, to the same extent as in civil actions in said
court, except that the notice of appeal shall not be amend-
ed, oor the time extended for taking such appeal.

SEC. 257. Such appeal shall suspend the operations of
the order, judgment or decree appealed from and stay pro-
ceedings until such appeal is determined or the district
court to which such appeal is taken shall otherwise order.
The district court in which such appeal may be pending,
shall have power in the exercise of a sound discretion upon
good cause shown, to require the appellant to give such
further bond with surety, or such further security to be
filed or deposited with the clerk of such district court, for
the payment of damages in consequence of such suspen-
sion or stay which may be awarded against such appellant,
in case he fail to obtain a reversal of the order, judgment
or decree so appealed from, as such district court may
deem proper under the circumstances.

SEC. 258. Upon an appeal the cause maybe brought on
for trial before the district court by either party upon
eight days notice to the adverse party, such notice shall be
served on the attorney of the opposite party if he have one;
if not it shall be deposited with the clerk of the district
court of the proper county for him; and the appellant shall
cause the same to be entered on the calendar for trial on or
before the first day of the term at which said cause is noticed
for trial, and if not so placed upon the calendar the appeal
shall be dismissed.

SEC. 259. When such cause is placed upon the calen-
der the court shall hear, try and determine the same in the
same manner as if originally commenced in the district
court .

SEC. 260. In all cases of appeal from the allowance or
disallowance of a claim against the estate, the district court
shall on or before the second day of the term direct plead-
ings to be made up as in civil actions, but no allegations
shall be permitted except such as are essential to the
specific matter to which the appeal relates, and thereon the
proceedings shall be tried; all questions of law arising on
the cause shall be summarily heard and determined upon
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the same pleadings; the issues of facts shall be tried as
other issues of fact are tried in the district court.

SEC. 261. All other appeals shall be tried by the court
without a jury, unless the court orders that the whole issue
or some specific question of fact involved therein be tried
by a jury or referred.

SEC. 262. In case the appellant fails to prosecute his
appeal, or when the order, judgment or decree appealed
from is sustained by the court on the merits, the district
court shall enter judgment affirming the decision of the
probate conrt with costs. Upon the filing of a certified
transcript of the decision and judgment o£ the district court
in the probate court, the same proceedings shall be had as
if no appeal had been made.

SEC. 263. In case the order, judgment, or decree of the
probate court appealed from is reversed or modified in
whole or iu part by the final judgment of the district court,
the district court shall make such order or decree as the
probate court should have done, if it can do so, or if it can-
not, then it shall remand the case to the probate court,
with direction that the probate court make surh order or
decree, or proceed further in compliance with such final
decision of the district court.

Such final decision and judgment shall be certified by
the district court to the probate court, and upon filing the
same in the probate court, such court shall proceed to
make any order or proceeding directed by such district
court, if any directions are made. In case the decision and
judgment of the district court requires no action of the
probate court, then such order or decision shall be substi-
tuted in place of the original order, judgment or decree,
and like proceedings shall be had as if it has been so
ordered by the probate court In case the district court
remands the case to the pr<!~>ate court with directions, the
probate court shall in a summary manner comply with
such direction, without notice.

SEC. 264. In all cases of appeal the prevailing party
shall be entitled to costs and disbursements, to be taxed as
costs in civil actions, and in case judgment is rendered
against the estate, they shall become an adjudicated claim
against the estate. If the judgment is against a claimant
against the estate for costs, or any counter claim, execution
may issue as in other cases.

SEO. 265. In all cases of affirmance of the order, judg-
ment or decree appealed from, judgment shall be rendered
against the appellant and his sureties on his appeal bond,
and execution may issue against him and such sureties.



OF MINNESOTA FOK 1889. 147

CHAPTER XIV.
COMMITMENT OF INSANE PERSONS.

Homos 266. Information La insan-
ity.

SECTION 267. Jury to determine, how
appointed.

SECTION 2ft8. Jury to be sworn.
SECTION 2<t9. Elimination of wit-

nesses.
SICTION 270. Report of jury.
SUCTION 271. Warrant of committal,

iflsned.
SECTIOH 272. Female patient, how

SECTION 273. Quest ions to be an-
swered on examination.

SKOnoN274. When discharged, pro-
bate ooart to be notified.

SECTION 273. Bond to ba required in
certain cases.

SECTION 276, Term "insane" denned.
StonoN 277. Fees to be allowed.
SECTION 278. Same, how paid.
SUCTION 279. Same.
SECTION 280. Jud«e of an adjoining

county to act, when,

SEC. 266. The probate court of any county, upon infor-
mation being filed showing that there is an insane person
in the county needing care and treatment and that it is
dangerous for him to be at large, shall, if necessary, issue
its warrant under the seal of the court, to apprehend the
alleged insane person; such warrant shall be issued in the
name of the state of Minnesota and be directed to the
sheriff or auy constable of the county; it shall direct him
to forthwith apprehend the alleged insane person and have
him sent before the court for examination as to his sanity
and to ascertain the fact of sanity or insanity; said war-
rant shall be served in the same manner as warrants in
criminal proceedings.

SEC. 267. Upon the filing of such information, the court
shall make an order directed to two (2) reputable persons,
one (1) at least of whom shall be a duly qualified physician,
and such persons in connection with the judge of probate
shall constitute a jury to examine the person alleged to be
insane and they shall ascertain the fact of sanity or in-
sanity.

SEC. 268. The persona designated in the order before
making such examination shrll be each duly sworn to ex-
amine said patient impartia.ly and to the best of their
ability,

SEC. 269. The probate court shall cause such witnesses
to be sworn and examined, as is necessary; and may issue
process to compel the attendance of witnesses before it on
such examination; the alleged insane person, or any rela-
tive or friend, may be allowed to introduce such evidence
as the court deems proper,in opposition to said information.

SEC. 270. When such examination is completed the jury
shall forthwith make report of their findings in writing,
which shall be filed in the probate court; their findings
shall be that the person is "sane" or "insane."

SEC. 271. If the person so examined is found to be sane,
he shall be discharged; if found to be insane, the probate
court shall order him committed to the care and custody of
the superintendent of one of the hospitals for insane, and
in such order shall direct that duplicate warrants be issued
to the sheriff or some other suitable person, who shall be
authorized to convey said insane person to the hospital
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designated; the warrant may be in the following language,
to-wit;
STATE OF MINNESOTA)

COUNTY OF J
In Probate Court.

In the matter of the insanity of
To the superintendent of the hospital for

the insane at :
having been, upon examination,

found to be insane, you are therefore required to receive
him (or her) into the hospital, and keep him (or her) there
until legally discharged.

In 'mtness whereof I have hereunto set my hand, and
affixed the seal of the probate court of said county, this
....day of , A. D. 18....

[SEAL.]
Judge of Probate, County, Minnesota.

One or such warrants shall be filed in the office of the
superintendent of the hospital, and the other, with the su-
perintendent's endorsement thereon that said patient has
been received by him, shall be returned to the probate
court and filed therein.

SEC, 272. In case the person committed is a female, she
shall be accompanied, while being conveyed to the hospital,
either by her husband or by a woman, who shall be desig-
nated by the probate court in the order of committal.

SEC. 273. The following questions shall be propounded
and answered, or as near as may be, in the examination of
a person alleged to be insane, and if the person is commit-
ted a copy of them shall be sent with the wan-ant to the su-
perintendent of the hospital for his information.

1. What is the person's name?
2. Where does he or she reside ?
3. What is his or her age ?
4. Is he or she married or single?
5. Has he or she any children? if so, how many?
6. What is his or her occupation ?
7. Is he or she a church member?
8. What has been his or her habits as regards temper-

ance and morality?
9. Where was he or she born?
10. Is insanity hereditary in the family?
11. What relatives, if any, have been insane?
12. What is the cause of this attack?
13. What is the form of this attack: acute, chronic, ex-

alted, depressed, paroxysmal?
14. Is there any accompanying bodily disorder?
15. When were the first symptoms of the disease mani-

fested, and in what way?
16. Is this the first attack ?
17. If not, when did the others occur, and what was the

duration of each.
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18. On what subject or in what way is insanity now
manifested?

19. Has he or she ever shown any disposition to injure
others? if so, was it from sudden passion or premeditation ?

20. Has suicide ever been attempted? if so, in what way,
and is the propensity now active?

21. IB there any disposition to filthy habits, destruction
of clothes, etc.?

22. Has he or she been subject to any bodily disease,
epilepsy, suppressed eruptions, discharges or sores, or ever
had any injury to the head?

23. Has restraint or confinement ever been employed?
24. If so, what kind and how long?
25. Has he or she ever been under medical treatment?

if so, mention particulars and effects?
26. State any other particulars supposed to have a bear-

ing on the case.
27. State address of relative or friend.
SEC. 274. When any person has been committed to the

care and custody of the superintendent of the hospital for
the insane, by warrant of a probate court, shall be dis-
charged from such hospital, the superintendent shall, upon
the day of such discharge send by mail to the judgo of
probate of the county in which such warrant was issued, ft
certificate signed by him stating that such person has been
discharged from such hospital, and the date of such dis-
charge, which certificate shall be filed in the probate court.

SEC. 275, The relatives or friends of any person, alleged
to be insane or who shall be found to be insane under the
provisions of this chapter, shall in all cases have the right
to take charge of and keep said person, if they shall desire
to do so; the probate court may require a satisfactory bond
of such relative or friends, conditioned for the proper care
and safe keeping of such person; such bond shall run to
the state of Minnesota, and be approved by the probate
court; and if the relatives or friends of any patient kept in
the hospital shall ask for the discharge of such patient^ the
superintendent may require a bond to be executed to the
state of Minnesota in such sum and with such sureties as
he may deem proper, conditioned for the care and
safe keeping of such patient; but no patient charged
with or convicted of crime shall be so discharged,

SEC. 276. The term insane, as used in this chapter, in-
cludes every species of insanity, but does not include idiocy
or imbecility.

SEC. 277. The following fees shall be allowed by the
probate court.

To the physician or physicians, and such other person on
the jury for examining the person, and making written re-
port thereof, three ($3) dollars each per day, and (15) fifteen
cents for each mile traveled in so doing.

To the person authorized to convey the insane person to
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the hospital, three ($3)dollars perday for tbetime necessar-
ily employed, and all necessary disbursements for travel and
support of himself and insane person and assistants, and
reasonable compensation for assistants.

To the person accompanying an insane female to the
hospital, three ($3}dollars per day and the expense of travel
and support of such person.

SEO. 278. Such fees and disbursements shall be audited
by the probate court, and on written order of the probate
court shall be paid by the county treasurer; such order
shall be filed with the county auditor, who shall draw his
warrant for the amount thereof on the county treasurer.

SEC. 279. The fees and expenses for the examination of
a person alleged to be insane, but found to be sane, shall
be audited, and paid in the same manner as in cases where
the person is found to be insane.

SEO. 280. In case the probate judge is absent from the
county or unable to perform his duties, or would be dis-
qualified as a juror, or is a material witness, the court
commissioner shall upon information of insanity attend
at the office of the probate judge so absent or unable
to act, and shall hear and determine the matters fully as
provided in this chapter in the same manner and with like
effect as the judge of probate of said court might have
done had he not been so absent or nnable to perform his
duties.

Such court commissioner shall cause the same records to
be kept in the county where such alleged insane person is as
if kept by the probate court therein and in addition the
cause of his performing such duties.

CHAPTER XV.
COMMITMENT OF PERSONS UNDER GOABDIAN8HIP TO THE INE-

BBIATE HOSPITAL.

SECTION 281. Inebriates maj be com-
mitted to boepital, when,

Bconon 282, Jury to determine ne-
cessity.

SmcnOH 283. Notice to be serred

upon
SECTION 284. Warrant of committal

to be made.
SECTION 286. What proceeding to bo

bad.

SEC. 281. Any person who is or who shall hereafter be
placed under guardianship by reason of mental incompe-
tency, when such incorapetency was or is caused by excess-
ive drinking, may be committed to'the special department
for the treatment of inebriates, in the Second Hospital for
Insane at Rochester,Minnesota.

SEC. 282. Whenever the guardian, or any relative of
such person under guardianship shall present to the pro-
bate court of the county appointing such guardian, a peti-
tion showing that such person is a proper subject for med-
ical treatment on account of excessive drinking, the court
shall cause such person to be examined by a jury consti-
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tuted and appointed in like manner as is provided for the
examination of insane persons, to ascertain the fact as to
whether snch person is a proper subject for medical treat-
ment on account of excessive drinking.

SEC. 283. In all cases where the petition shall be made
as aforesaid by any person other than the guardian, such
guardian shall have such reasonable notice of the hearing
upon such petition as in the judgment of the probate court
the justice of the case requires.

SEC. 284. If upon such examination such person is
found to be a proper person for medical treatment, on ac-
count of excessive drinking, the court shall order him com-
mitted to the special department for the treatment of in-
ebriates in the second hospital for insane; and he shall di-
rect that duplicate warrants be issued in like manner as is
provided in case of insane persons committed, which war-
rants may be in the following language:
STATE OF MINNESOTA, I

COUNTY OP [8S'
To the superintendent of the Second Hospital for Insane at

Rochester, Minnesota:
having been found, upon exam-

ination, to be a proper subject for medical treatment on ac-
count of excessive drinking, you are therefore required to
receive into the special department
of said hospital for the treatment of inebriates and keep

there until legally discharged.
In witness whereof I have hereunto set my hand and af-

fixed the seal of the probate court this day of
A.D. 18....

[SEAL.]
Judge of Probate, County, Minnesota,

SEC. 285. Such patient shall be conveyed and the war-
rants endorsed, returned and filed, and the same fees, costs
and disbursements allowed and paid, and the patient dis-
charged from said hospital in like manner as ie provided in
case of insane persons committed to the hospital for insane,
and the same process may be employed to compel the ap-
pearance of parents, witnesses and jurors upon said exam-
ination as is provided in case of examination of insane
persons.

CHAPTER XVI.
PROBATE BONDS AND THEIR PROSECUTION.

SECTION 286, Bonds to run to jndge
of probate.

SECTION 287. Additional bonds may
be required.
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SECTION 289. Court to give certified
copy, when.

SEC. 286. All bonds required by law to be taken in, or Bondato n
by order of, the probate court, shall run to the jndge of pro- °f

bate and his successor in office, unless otherwise provided,
and in case of any breach of the conditions thereof, may be
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prosecuted in the name and for the benefit of any person
interested therein, whenever the probate court directs.

SEC. 287. Whenever any probate court is satisfied that
the bond of an executor, administrator or guardian is insuf-
ficient, it may, on its own motion, or on application of one
or more of the persons interested in the estate of the de-
ceased, or of the ward, require an additional bond; and a
refusal or failure to furnish or give the same within a rea-
sonable length of time, shall be deemed a sufficient cause
for the removal of such executor, administrator or guardian.

SEC. 288. A copy of any bond duly certified by the pro-
bate court, shall be received in evidence, in the same man-
ner and with like effect as the original bond.

SEO. 289. When, on application, the probate court has
authorized any bond to be prosecuted, it shall make a cer-
tified copy of the bond, and a certificate, nnder the seal of
the court, that permission haa been given to the person
named in such certificate, to prosecute the same.

CHAPTEB XVII.

FORMS OF LETTERS.

SECTION 200. Letters testamentary.
SECTIOIT 291. Letters of administra-

HOD with tb» will annexed.

SEOTIOH 292. Letter* of admiaietra-
tion.

8KOTIOM2B3, Letters of guardianship.

testament ^EC' ^^9* -k^ters testamentary may be substantially in
the following form :
STATE OF MINNESOTA, )

COUNTY OF .............. f

The last will of .............. , deceased, having been
proved and recorded in the probate court of the county of
....... , ....... , who is named therein as such, is hereby
appointed executor.

Witness, ........ , judge of the probate court of the
county of ........ , and the seal of the court affixed, the
.... day of ........ , A. D. 18...

[Seal] By the court, .......................
Judge of Probate

............ , ..... County, Minnesota.
Lattera ot SEO. 291. Letters of administration with the will au-
with th'e^f0 nexed may be substantially in the following form:
"aaeseA- STATE OF MINNESOTA, )

COUNTY OF ............ J

The last will of ........ , deceased, have been proved
and recorded in the probate court of the county of ...... ,
and there being no executor named in the will (or as the
case may be), ........ is hereby appointed administrator
with the will annexed.

Witness, ........ , judge of the probate court of the
county of ...... , and the seal of the court affixed, the
...... day of ....... A. D. 18 ____

[SEAL.] By the court, ............ ,
Judge of Probate,

..... County, Minnesota.
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88.

88.

SEC. 292. Letters of administration may be substantially
in the following form:
STATE OF MINNESOTA, )

COUNT? OF [
, is hereby appointed administrator of the

estate of , deceased.
Witness , judge of the probate court in the

county of , and the seal of the court affixed the
day of A. D. 18....

[SEAL.] By the court ,
Judge of Probate,
County, Minnesota,

SEC. 293. Letters of guardianship may be substantially
in the following form:
STATE OF MINNESOTA,

COUNTY OF
, is hereby appointed guardian of the per-

son and estate of , minor. (Or as the case
may be.)

Witness , judge of the probate court of the
county of , and the seal of the court affixed the
day of , A. D. 18....

[SEAL. ] By the court
Judge of Probate,
County, Minnesota.

CHAPTER XVIII.

RESIGNATIONS AND REMOVALS OF EXECUTORS, ADMINISTRA-
TORS AND GUAKDIAN8.

SECTION 294. Executor, eta, may r*.
mKb trait, when.

SEOTIOH 295. Executor, etc., may be
ranioYed, when.

SEOTIOH 296, Hay he cited to show
, citation, how serred.

Letters of
administration
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gqartGanablp.

When absent from coun-
ty, how Berred.

SECTION 2U6, Administrator de bonin
non to be appointed when.

SEC. 294. An executor, administrator or guardian may at
any time resign his trust, but such resignation shall not be
effectual for any purpose until the court shall have exam-
ined and allowed his final account and shall have made its
final order accepting such resignation.

SEC. 295. When any executor, administrator or guardian,
becomes insane or otherwise incapable of discharging his
trust or unsuitable therefor, or has wasted or mismanaged
the estate, or has failed to file an inventory of his account
or to perform any order or decree of the probate court or
has absconded, the.probate court may remove him.

SEC. 296. The probate court may on its own motion or
on the petition of any person interested in the estate or
ward, cite an executor, administrator or guardian to show
causft why he should not be removed. Such citation shall
be served on such executor, administrator or guardian, per-
sonally, or by leaving a copy at his last usual place of
abode, with some person of suitable age and discretion
then resident therein.
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SEC. 297. In case any snch executor, administrator or
guardian, cannot be found within the county, or has no
residence therein, a copy of such citation shall be deposited
in the United States post office directed to him at his place
of residence if such residence is known, if not known then
the court may hear, try and determine the matters relat-
ing to such removal as if such citation had been duly
served.

SEO. 298. When any executor, administrator or guar-
dian's resignation is accepted by the probate court, or he
is removed, dies, or his authority extinguished, the remain-
ing executor, administrator or guardian, if there be one,
shall execute the trust; if there is no other, the probate
court shall appoint such other person or persons as are
next entitled thereto, to administer such estate not already
administered. Such person may be appointed without
notice.

CHAPTER XIX.
COBONER TO TAKE OHABGE OP PERSONAL ESTATE, IS CEIl-

TAIN CASES.

Sionow 299. Personal property tak-
en by coroner, when.

SECTION 800. Property to be sold by,
when,

SEC. 299. "When in case the probate court shall commit
any insane person who has any money or other personal
property, and there is no proper person or relative to take
charge of such property, the court may deliver it to the
coroner of the county for safe keeping or disposal as here-
in provided; also in case any money or property shall come
into the hands of the coroner belonging to any deceased
person when there is no proper person or relative to re-
ceive it Such coroner in either case shall safely keep all
such money or property until disposed of according to law.

SEC. 300. In case no one entitled to such property shall
demand the same within six months, the coroner shall re-
port such fact to the probate court who may order the pro-
perty sold at public sale, upon such notice as the court
may direct by such coroner, who shall sell the same as di-
rected and report such sale to the probate court Such
coroner ahall be allowed all reasonable expenses for the
care of such property and selling the same, and after de-
ducting such expenses he shall deposit the proceeds of
such sale with the treasurer of the comity, in the name of
the deceased or insane person; the treasurer shall give the
coroner duplicate receipts for the same, one (1) or which
shall be filed by the coroner with the county auditor and
one (1) in the probate court.

SEO. 301. In case any executor, administrator or guard-
ian shall be appointed within six (6) years from the deposits
ing of any sach money with the county treasurer such
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county treasurer shall pay over to such executor, adminis- Proceeds to be
trator or guardian such money so deposited for the descend- ** wlth

ant or ward. In case any insane person is restored all
such money or propecty shall be returned to him.

CHAPTEB XX.
MISCELLANEOUS PROVISIONS.

SZOTIOH 802. Exemplification of ap-
pointment may be filed, evidence.

SECTION 803. Discharge of mortgage,
etc., by each appointee.

SXOTION SOI. Foreign appointee may
act by attorney.

SECTION 805. Petitions, how verified.
SXOTION 906. Publications, where and

bow made.
Btcmon 807. Same, where in certain

cases.
SECTION 808. Proof ol publication,

bow made, effect of,
SKOTIOK 809. Fees of executors, etc.
SECTION 810. Pees of appraisers.
Sccmoff 811. Powers of probeteooart

in certain cases,
SEOTIOM 812. Same.

8 con ON 813. Depositions .how taken.
SECTION 814. Adjournment!!, how and

when taken.
SECTION 813. Probate ooart may cor-

rect records.
8 Eon ON 316. The word husband con-

strued.
SECTION 817, Notice of application

for letters of administration with
the will annexed.

HEOTIOH 818. Certified copies of file*
and records.

SKTTION 319, Insanity of probate
jndge.

SECTION B20. Fee* of sheriff for ser-
vice of probate process.

SBOTIOW 821. Notion of proceeding in
certain caaes.

SEO. 302. A duly certified copy of letters testamentary
or of administration or guardianship o£ any executor, ad-
ministrator or guardian appointed in any foreign country,
or in any other state, territory, the District of Columbia, or
in any couaty in the state, or any other exemplification of
the record of any such appointment, may be filed aud re-
corded in the office of the register of deeds of any county
in the state, and such record or a transcript thereof duly
certified shall in all cases be prima facie evidence of such
appointment.

SEO. 303, Any such executor, administrator or guard-
ian, may assign or release, satisfy and tally or partially
discharge of record, any lien, mortgage or judgment on
real estate or personal property, in the same manner and
with like effect as the decedent or mortgagee could have
done in his lifetime or the ward could have done if he was
not under disability.

SEO. 304. Any foreign executor, administrator or guard-
ian may act by his attorney in fact, thereto by him duly
appointed, by a power of attorney executed and acknowl-
edged in the same manner as is required for a conveyance
of real estate, and recorded in the office of the register of
deeds of the county in this state in which such act may be
performed. The acts of an executor or administrator, as
such before the revocation of his letters testamentary or of
administration, shall not be invalidated by such revocation.

SEC. 305. All petitions and information shall be in writ-
ing and signed by the person making the same; they shall
be verified to the effect that the same is true to the knowl-
edge of the person making it, except as to those matters
stated ou his information and belief, and as to those matters
that he believes them to be true; the petition or informa-
tion shall be made by at least one (1) of the parties inter-
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Publications,
where and how
made.

B&me, where in
certain caises.

Proof Of
publication,
how made,
effect of.

Fees of
execntore, eM

Fees of
appraisers.

probate court
In certain
caaea.

Same.

Depositions,
how taken.

Ad j on rn mente,
how and when
taken.

Probate court
maj correct
records.

The word
husband
construed.

Notice of
application for
letters of
admlnistra t ion
with the will
•nnezed.

ested; a petition may be made and verified by an agent or
attorney.

SEO. 30*>. All publications provided for in this code
shall be printed and published in a newspaper printed and
published in the English language, in the county, once in
each week for three (3) successive weeks.

SEO. 307. In case there is no newspaper printed and
published in such county authorized to publish legal no-
tices, then publication shall be made in such newspaper as
the probate court may direct

SEO. 308. Proof of publication shall be made in the same
manner as other proofs of publication provided by law; all
such proofs of publication shall be filed and shall be prima
facie evidence of such publication, except on appeal,

SEO. 309. Every executor, administrator or guardian
shall be allowed their actual and necessary disbursements,
including reasonable attorney's fees, and such reasonable
sum for his personal services, as the court may deem just.

SEO. 310. All appraisers appointed by the probate court
shall be allowed three (3) dollars each per day and ten (10)
cents a mile for travel in going and returning.

SEO. 311. The probate court shall have the same power
to examine witnesses and parties on oath, to compel their
attendance, to preserve order during any proceeding before
it, and punish contempt, as a district judge, possesses under
the provisions of law.

SEO. 312. The probate court has power to issue a cita-
tion to a party, to issue a subpoena or attachment, and make
all necessary orders, judgments and decrees, and issue all
necessary executions, warrants or processes to enforce them;
it may also issue commissions to take depositions.

SEO. 313. Depositions may be taken in all cases, and in
the same manner and with like effect as depositions taken
in the district court.

SEC. 314. The probate court may in its discretion ad-
journ any hearing before it from time to time for such rea-
sonable time as it shall direct; in case of objection such
adjournment shall be only for good cause shown by affi-
davit or otherwise.

SEO. 315. The probate court may at any time, correct,
modify or amend its records to conform with the facts in
the same manner as a district court.

SEO. 316. Whenever in this code the word "husband"
occurs it shall be construed to apply also to wife.

SEO. 317. When such application is made by any. per-
son, not the widow or of. kin to the deceased, and the de-
ceased was a native of any foreign country, the judge of
probate shall cause such notice of the time and place of
hearing such application to be served on the consul or
other representative of the kingdom, state or country of
which the deceased was a native, residing in the state of
Minnesota, who may have filed a copy of his appointment
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as such consul or representative with the secretary of the
state, by depositing a copy thereof in the post-office, post-
age paid, addressed to such consul or representative; and
in case the kingdom, state or country of which deceased
was a native, shall have no consul or representative
in, the state of Minnesota, then such notice shall be served
as aforesaid on the secretary of state, and shall be by him
forwarded to the representative of such kingdom, state or
country at the city of Washington.

SEC. 318. It shall be the duty of the probate court to
furnish a certified copy under its official seal of any paper
on file or of record in said court upon payment thereof at
the rate of ten (10) cents per folio and twenty-five (25)
cents for each certificate,

SEO. 319. Whenever the probate judge of any county
becomes or is considered insane, the judge of the district
court for such a county shall, upon the verified petition of
five (5) legal voters thereof, proceed to examine into such
alleged insanity, substantially in and manner and! for the
purpose prescribed in title three (3), chapter thirty-five
(35), general statutes one thousand eight hundred and sev-
enty-eight (1878). If on such examination such probate
judge is found to be insane or incapacitated to act from
mental derangement, the governor shall, on presentation of
the certificate of such findings or authenticated copy thereof,
declare the office of such probate judge vacant and appoint
a suitable person to fill such vacancy as provided by law.

SEO. 320. The sheriff shall have the same powers and
duties to execute the warrants, writs and other process of
the probate court as given and imposed upon him by law
with reference to the district court

SEO. 321. When notice of any proceedings in a probate
court of this state shall be required by law, or be deemed
necessary or desirable by the judge of such court, and
the manner of giving the same shall not be directed by any
statute, the court shall order notice of such proceedings to
be given to all persons interested therein in such manner
and for such length of time as it shall deem reasonable.

Certified copies
of filea and
records.
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CHAPTER XXI.

REPEALS AND WHEN THIS CODE TAKES EFFECT.

SBOTION 325. Account to be filed
with county auditor quarterly.

SROTION 326. When act takes effect.

. Repeal of certain laws.
SKCTIOH 823. Saving vested righto.
SKmos 321. Fees.

SEC. 322. That sections five (5), six (6), seven (7),
eight (8) and nine (9) of chapter seven (7), and sections
twenty-one (21), twenty-two (22), twenty-three (23) and
twenty-seven (27) of chapter thirty-five (35), all of chap-
ters forty-six (46), forty-seven (47), forty-nine (49), fifty
(50), fifty-one (51), fifty-two (52), fifty-three (53), fifty-

Bepe&lof
certain laws.
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four (54), fifty-five (55), fifty^ix (56), fifty-seven (57),
fifty-eight (58), fifty-nine (59), and section seven (7) of
chapter seventy (70) oC the general statutes of eighteen
hundered and seventy-eight (1378), and chapters eleven,
(11), eighteen (18), twenty (20) and sixty-nine (69) of the
general laws of eighteen hundred and seventy-nine (1879),
and chapters thirty-two (32), forty-three (43) and one
hundred and eighteen (118) of the general laws of eigh-
teen hundred and eighty-one (1881), chapters eeventy-six
(76) and eighty (80) of the general laws of eighteen hun-
dred and eighty-one (1881), extra session, chapters forty-
two (42), fifty-eight (58) and one hundred and twenty-sir
(126) of the general laws of eighteen hundred and eighty-
three (1883), chapters ten (10), nineteen (19), thirty-two
(32), fifty (50), sixty-one (61), sixty-three (63), one hun-
dred three (103), one hundred five (105), one hundred eigh-
teen (118), one hundred twenty-three (123), one hundred
twenty-eight (128), one hundred sixty-three (163) and two
hundred twenty-three (223) of the general laws of eigh-
teen hundred and eighty-five (1885), and chapters thirty-
four (34), fifty-two (52), sixty-seven (67), and seventy-five
(75) of the general laws of eighteen hundred and eighty-
seven, (1887) and all other acts or parts of acts inconsis-
tent with this act are hereby repealed. Provided that
nothing therein contained shall be considered as repealing
any of the provisions of chapter one hundred and seven
(107,) general laws oE eighteen hundred and eighty-three,

vested or any act amendatory thereof.
SEC. 323. No action or proceeding commenced before

this code takes effect and no right accrued is affected by
its provisions, but the proceedings therein must conform
to the requirements of this code, so far as applicable.

SEC. 324. Each probate judge in this state shall receive
for the use of the county for services rendered by him or
his clerk or clerks, the fees herein provided, and no more.

Registering each matter to be charged but once, five (5)
cents. .Recording a will, bond, letters testamentary, admin-
istration or guardianship, claim, orders, decrees and judg-
ments, and orders in the nature of decrees and judgments,
ten (10) cents for each hundred (100) words. Taking affi-
davits or verifications in probate matters, ten (10) cents.
Filing any papers except accounts and vouchers of execu-
tors, administrators and guardians, five (5) cents each.
Issuing any citation, writ, subpoana, or notice, twenty (20)
cents each. Entering order of publication, twenty (20)
cents each. Entering return of any citation, writ or sub-
poena, ten (10) cents. Swearing each witness, five (5)
cents. Entering the attendance of each witness, five (5)
cents. Indexing each m itter or cause, eight (8) cents.
Entering each order of court, five (5) cents per folio.
Transcribing or making copies of any files, papers, orders,
decrees, or any records of any proceedings in court, when
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required by any person, ten (10) cents per folio, and
twenty (20) cents for certificates. Making up complete
record on certiorari or on appeal from any order, decree or
judgment, ten (10) cents per folio, and twenty-five (25)
cents for certificate of return. Issuing order or release of
sale or mortgage, twenty-five(25) cents, and ten (10) cents per
folio for each folio after the first. Each certificate to which
the seal of the court is required, and not herein provided
for, thirty-five (35) cents. Probate of will, and entry
thereof, fifty (50) cents. Issuing letters testamentary, or
letters of guardianship, or of administration under seal of
court when not contested, seventy-five (75) cents; when
contested three (3) dollars per day during the hearing
thereof. Toting bond of executors, administrators or
guardians, copy of order to appraisers, ten (10) cents.
Filing warrant and vouchers of an executor, administrator
or guardian for settlement, and entering the same on the
minutes of the court, fifteen (15) cents; entering order of
settlement of same, twelve (12) cents. Examining partial
or final accounts of guardians, executors or administrators,
seventy-five (75) cents each, where there are not more than
fifty (50) vouchers to be examined, and if any account shall
contain more than fifty(50) vouchers, the sum of five(5) cents
for each additional voucher so examined. Issuing citations
to executors, administrators or guardians, twenty-five (25)
cents. Hearing every contested application for the ap-
pointment or removal of a guardian, administrator or ex-
ecutor, three (3) dollars per day for each day of such hear-
ing. Hearing on contested wills, three (3) dollars per day
for each day so occupied. Hearing objections on final
accounting, three (3) dollars per day. Approving bond on
appeal, fifty (50) cents. Examining and allowing accounts
of executors, administrators, guardians, and claims against
estates, fifteen (15) cents for the first page, and for each
additional page, five (5) cents. Entering the accounts of
an executor, administrator or guardian, ten (10) cents for
each folio.

SEC. 325. Each probate judge shall, in every matter,
examination, hearing or proceeding, make out, file and
record in a suitable book for that purpose, an itemized ac-
count of all fees by him or his clerk received or charged
therein; and on the first (1st) days of January, April, July
and October of each year he shall make out and file with
the county auditor an account, duly verified, of all fees by
him charged or received during the next preceding three
(3) months, and shall pay into the county treasury all such
fees received by him or his clerk, and if he fails so to do,
shall be liable on his official bond for aay deficit thereof
and in addition thereto shall forfeit and pay for each in-
stance of such failure and neglect any sum not less than
fifty (50) nor more than five hundred (500) dollars, to be
recovered in an action in the name of the state.
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SEC. 326. This act shall take affect and be in force on
and after the first (let) day of October, eighteen hundred
and eighty-nine (1889.)

Approved April 24th, 1889.

Daily
new* paper
defined.

When act to

CHAPTER 47.
[H.P.No. BSD.]

AN AOT TO DEFINE THE TERM "DAILY NEWSPAPER," SO
FAB AS RELATES TO THE PUBLICATION OF OFFICIAL
AND LEGAL NOTICES.

Be it enacted by the Legislature of the State of Minnesota.

SECTION 1. That whenever any law provides for the
publication of any official or legal notice in a daily news-
paper, any newspaper, which is published six (6) days in
each week shall be held to be a daily newspaper, and shall
be eligible for the publication of such notices. Provided,
that said daily newspaper shall have been regularly pub-
lished in this state as a daily newspaper for one (1) year or
more.

SEC. 2. All acts or parts of acts inconsistent with the
provisions of this act are hereby repealed.

SEC. 3. This act shall take effect and be in force from
and after its passage.

Approved April 24, 1889.

Hotel runners,
etc.,

CHAPTER 48-
[H.P. NO.WM

AN AOT RELATING TO HOTEL AND OTHER RUNNEBS.

Be it enacted by the Legislature of the State of Minnesota:

SECTION 1. Any licensed hotel, railroad, steamboat or
restaurant runner in any city in this state who shall will-
fully annoy or obstruct any person or persons on the pub-
lic streets of such city, or who shall conduct himself in a
disorderly manner, snail be deemed guilty of a misde-


