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c. 101 CRIMES AGAINST PROPERTY § 10294

dence that same was had in possession of such person
for use contrary to the provisions of this act. ('13 c.
64 § 2) [8807]

10294. "Silencer" defined—A silencer within the
meaning of this act is defined as a mechanical device
or construction or instrument designed or intended to
be temporarily or permanently attached to or used in
connection with any shot-gun, revolver, rifle, or other
fire-arm for the purpose of lessening or reducing the
volume of sound caused by the discharge of or by the
firing of such gun, rifle, revolver or other fire-arm.
('13 c. 64 § 3) [8808]

10295. Penalty—Any person violating any of the
provisions of this act shall be guilty of a misdemeanor.
('13 c. 64 § 4) [8809]

10296. Offenses in public conveyances—Punishment
—Every person who shall wilfully use profane, of-
fensive, or indecent language, or engage in any quar-
rel in any railway or street railway car or other pub-
lic conveyance, or shall interfere with or annoy any
passenger therein, or, having refused to pay the proper
fare, shall fail to leave any such conveyance upon de-
mand, or, with the intent to avoid the payment of
fare, shall ride upon any car not commonly used for
the carriage of passengers, or shall take any dog into
any such car or conveyance or smoke therein contrary
to the rules of the corporation or person operating the
same, shall be guilty of a misdemeanor. (5026) [8810]

10297. Conductor—Authority .to arrest, etc.—Every
conductor of a railway train, with or without warrant,
may arrest any person committing any act specified in
§ 10296, and take him before a magistrate or to the
next railway station, and deliver him to the proper
officer, or to the station agent, who shall take such
person before the proper magistrate or deliver him to
such officer. Every such conductor and station agent

shall in such case possess all the powers of a sheriff
with a warrant. (5027) [8811]

10298. Witness not excused, when—No person shall
be excused from giving evidence upon an investigation
or prosecution for any offense specified in this sub-
division upon the ground that his testimony might tend
to convict him of a crime. (5028) [8812]

10299. Language provocative of assault—Any per-
son who shall use in reference to and in the presence
of another, or in reference to or in the presence of any
member of the family of another, abusive or obscene
language, intended, or naturally tending to provoke an
assault or any breach of the peace, shall be guilty of
misdemeanor. ('07 c. 96 § 1) [8813]

116-1, 133+86.

10300. Wearing of masks prohibited—It shall be
unlawful for any person either alone or in company
with others, to appear on any street or highway, or
in other public-places or any place open to view by the

• general public, with his face or person partially or
completely concealed by means of a mask or other
regalia or paraphernalia, with intent thereby to con-
ceal the identity of such person. The wearing of any
such mask, regalia or paraphernalia by any person
on any street or highway or in other public places or
any place open to view by the general public, shall
be presumptive evidence of wearing the same with in-
tent to conceal the identity of such person; provided,
however, that this act shall not be construed to pro-
hibit the wearing of such means of concealment in
good faith for the purposes of amusement or enter-
tainment. ('23 c. 160 § 1)

10301. Penalties for violation—Every person violat-
ing any of the provisions of this act shall be deemed
guilty of a misdemeanor. ('23 c. 160 § 2)
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C. 101 CRIMES AGAINST PROPERTY § 10302
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10302. Misappropriation and falsification of ac-
counts by public officers—Every public officer, and
every other person receiving money on behalf or for
account of the people of the state, or of any depart-
ment of the state government, or of any bureau or
fund created by law, in which the people are directly
or indirectly interested, or for or on account of any
county, city, village, borough, town, or school district,
who—•

1. Shall appropriate to his own use, or the use of
any person not entitled thereto, without authority of
law, any money so received by him as such officer or
otherwise;

2. Shall knowingly keep any false account, make
any false entry or erasure in any account, of or relat-
ing to any money so received by him;

3. Shall fraudulently alter, falsify, conceal, destroy,
or obliterate any such account; or

4. Shall wilfully omit or refuse to pay over to the
state, its officer or agent authorized by law to receive
the same, or to such county, city, village, borough,
town, or school district, or to the proper officer or
authority empowered to demand and receive the same,
any money received by him as such officer, when it is
a duty imposed upon him by law to pay over and ac-
count for the same—

Shall be guilty of a felony. (5029) [8814]

EMBEZZLEMENT
1. What constitutes—22-67; 28-226, 9+704; 29-78, 11+

233; 38-192, 3C+457.
2. Indictment—22-67; 28-226, 9+704; 29-78, 11+233.
3. Municipality—The statute is not applicable to a,

municipality as such (80-16'5, 83+54).
4. Punishment—2B-494, 5+369; 69-508, 72+799, 975. See

also, 154-307, 191+900.

10303. Other violations by officers—Every officer or
other person mentioned in § 10302 who shall wilfully
disobey any provision of law regulating his official
conduct in cases other than those specified in said
section shall be guilty of a gross misdemeanor, and
punished by a fine of not more than one thousand dol-
lars, or by imprisonment in the county jail for not
more than two years, or by both. (5030) [8815]

80-165, 83+54.

10304. Misappropriation, etc., by county treasurer—
Every county treasurer who shall wilfully misappro-
priate any moneys, funds, or securities received by or
deposited with him as such treasurer, or who shall be
guilty of any other malfeasance or wilful neglect of
duty in his office, shall be guilty of felony, and pun-
ished by imprisonment in the state prison for not less
than one nor more than five years, or by fine of not
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C. 101 CRIMES AGAINST PROPERTY § 10305

less than five hundred dollars nor more than ten thou-
sand dollars, or by both. (5031) [8816]
26-183, 2+404, C83; 26-494, 5+369; 28-226, 9+704; 29-78,

11+233. '

10305. Officer interested in contract—Every public
officer who shall be authorized to sell or lease any
property, to make any contract in his official capacity,
or to take^part in making any such sale, lease, or con-
tract, and every employee of such officer, who shall
voluntarily become interested individually in such sale,
lease, or contract, directly or indirectly, shall be guilty
of a gross misdemeanor. (5032) [8817]

88-127, 92+520; 89-402. 95+221; 112-1, 127+420; 112-24,
127+397; 122^301, 142+812.

Judgment of dismissal of a taxpajer's action to com-
pel the restitution of money reversed, because all the
record shows is a void contract and the disbursement of
public money thereunder. It that Is all there is to the
case, there should be judgment for restitution. 167-171,
208+650.

10306. False statement regarding taxes—Every per-
son who, in making any statement, oral or written,
which is required or authorized by law to be made as
a basis of imposing or reducing any tax or assess-
ment, who shall wilfully make any statement as to
any material matter which he knows to be false, shall
be guilty of a gross misdemeanor. (5033) [8818]

10307. Wilful trespass on pine lands, how punished
—Every person who shall commit any wilful trespass
upon lands now or hereafter held in trust or otherwise
by the state, by cutting pine timber for lumber pur-
poses, or by evidently endangering or exposing pine
timber to fire or decay, or who shall in any manner
aid or abet such trespass, or who shall wilfully burn
over, or cause to be burned over, any of said lands,
shall be guilty of a felony, and punished by imprison-
ment in the state prison for not more than one year,
or by fine of not more than one thousand dollars, or
by both. (5034) [8819]

CRIMES AGAINST OTHER PROPERTY
10308. Definitions—The following words and terms

as used in this chapter shall be construed to mean as
follows: The word "night-time," the period between
sunset and sunrise; the words "dwelling house," every
building or structure which shall have been usually
occupied by persons lodging therein at night, and
whenever it shall be so constructed as to consist of
two or more parts, occupied or intended to be occupied
by different tenants separately by usually lodging
therein at night, or for any other separate purpose,
each part shall be deemed the separate dwelling house
of the tenant occupying the same; the word "building,"
every house, vessel, railway car, tent, shop, or other
structure suitable for affording shelter for human be-
ings, or appurtenant to or connected with a structure
so adapted; the term "inhabited building," any build-
ing any part of which has usually been occupied by a
person lodging therein at night.

The word "break" shall include:
1. Breaking or violently detaching any part, in-

ternal or external, of a building;
2. Opening, for the purpose of entering therein by

any means whatever, any outer door of a building, or
of any apartment or set of apartments therein separ-
ately used and occupied, or any window, shutter, scut-
tle, or other thing used for covering or closing an
opening thereto or therein, or which gives passage
from one part thereof to another;

3. Obtaining an entrance into such building or
apartment by any threat or artifice used for that pur-
pose, or by collusion with any person therein; or

4. Entering such building or apartment by or
through any pipe, chimney, or other opening, or by
excavating, digging, or breaking through or under the
building or the walls or foundation thereof.

The word "enter" shall include the entrance of the
offender into such building or apartment, or the inser-
tion therein of any part of his body, or of any instru-
ment or weapon held in his hand, and used or intended
to be used to threaten or intimidate the inmates, or to
detach or remove property. The term "director" shall
embrace any of the persons having by law the direc-
tion or management of the affairs of a corporation, by
whatever name such persons are described in its
charter or are known in law. (5035) [8820]

ARSON

10309. First degree—Every person who shall wil-
fully burn or set on fire, in the night-time—

1. A dwelling house in which there shall be at the
time a human being; or

2. A car, vessel, or other vehicle, or a structure or
building other than a dwelling house, in which, to the
knowledge of the offender, there shall be at the time
a human being—

Shall be guilty of arson in the first degree, and pun-
ished by imprisonment in the state prison for not less
than ten years. (5036) [8821]

128-163, 150+787.
The testimony of the accomplice that he was employed

by defendant to set the fire has sufficient corroboration
to just i fy the verdict. 210+883.

There was no error in receiving testimony In respect
to the part coconspirators took to accomplish the crime.
The charge of the court was correct. 210+883.

Defendant, indicted for arson, asked the court to re-
quire the state to elect whether it will attempt to prove
that he personally set the fire or caused another to set
It. The court's refusal to require an election was not
error. 210f883.

The evidence supports the verdict of the jury convict-
ing defendant of arson. 164-110, 204+564.

The rejection of defendant's offer in evidence of a let-
ter relative to the fire, which he had written to the state
fire marshal, was not error. 164-110, 204+564.

10310. Second degre«—Every person who—
1. Shall commit an act of burning in the daytime,

which, if committed in the night-time, would be arson
in the first degree;

2. Shall wilfully burn or set on fire in the night-
time a dwelling house in which there is not at the
time a human being;

3. Shall wilfully burn or set on fire in the night-
time a building not inhabited, but adjoining or within
the curtilage of an inhabited building, in which there
shall be at the time a human being, so that the in-
habited building shall be endangered, even though it
be not in fact injured by the burning; or

4. Shall wilfully burn or set on fire in the night-
time a car, vessel, or other vehicle, or a structure or
building ordinarily occupied at night by a human being,
although no person be in it at the time—•

Shall be guilty of arson in the second degree, and
punished by imprisonment in the state prison for not
less than seven nor more than fifteen years. (5037)
[8822]

50-123, 52+275; 130-347, 153+845; 132-225, 156+284.
The evidence warranted the jury in finding the defend-

ant guilty of the c"ime of arson in the second degree.
1ES-122, 196+D36.

The evidence sustains a finding of the jury that a fire
was of incendiarv origin. 1G6-292, 20?+G27.

The evidence, entirely circumstantial, was such as to
sustain a finding that the defendant was guilty of set-
ting it. 16G-292, 207+627.
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C. 101 CRIMES AGAINST PROPERTY § 10311

The court submitted first decree arson and second
decree arson. The ju ry found the defendant guil ty In
the second degree. No objection was made as to the
submission of the second decree nor a request proffered
that the jury be confined to first degree. It is held that
the defendant cannot now claim that cnly the first de-
gree should have been submitted. 167-74, 208+528.

The evidence sustains the finding of the jury that the
defendant set the fire and was g-uilty of arson in the
second degree. 167-74, 208+528.

10311. Third degree—Every person who shall wil-
lully burn or set on fire—

1. A vessel, car, or other vehicle, or building, struc-
ture, or other erection, which shall be at the time in-
sured against loss or damage by fire, with intent to
prejudice the insurer thereof;

2. A vessel, car, or other vehicle, or a building,
structure, or other erection, under circumstances which
would not amount to arson in the first or second de-
gree; or

3. Any machinery, vehicle, pile or parcel of boards,
timber, or other lumber, any stack of hay, grain, or
other vegetable product, severed from the soil, whether
stacked or not, or any standing grain, grass, or other
standing product of the soil—

Shall be guilty of arson in the third degree, and
punished by imprisonment in the state prison for not
more than seven years. (5038) [8823]

Indictment for arson in third degree is not bad because
it fails to state that burning was "under circumstances
not amounting to arson in the first or second degree," nor
because acts charged might constitute crime under §
10415 (117-404, 136+12. See 116-366, 133+850; 124-58. 144+

The evidence sustains the verdict finding the defend-
ant g-uilty of arson in the third degree 1G1-9C, 200+933.

Although circumstantial, the proof of defendant's gui l t
of arson is stiff i-:-*;nt to sustain conviction. 167-234,
208+653.

The evidence is held sufficient to sustain the verdict.

Evidence held sufficient. 210+403.
Defendant was not entitled to an instruction permit-

ting a conviction for malicious mischief. 210+403.
Expert testimony. 210+403.
Evidence of defendant's financial diff icul t ies was ad-

missible. 210+403.
The evidence warranted the jury in f inding defendant

guilty of arson in the third degree. 212+598.

10312. Contiguous buildings—Whenever an appur-
tenance to a building is so situated with reference to
such building, or whenever any building is so situated
with reference to another building, that the burning
of the one will manifestly endanger the other, a burn-
ing of the one shall be deemed a burning of the other,
within the foregoing provisions of this subdivision,
against any person actually participating in the orig-
inal setting on fire, as of the moment when the fire
from the one communicates to and sets on fire the
other. (5039) [8824]

167-74, 208+528, note under § 10310.

10313. Ownership of building—To constitute arson,
it shall not be necessary that another person than
the defendant should have had ownership in the build-
ing set on fire. (5040) [8825]

BURGLARY

10314. First degree—Every person who, with in-
tent to commit some crime therein, shall break and
enter, in the night-time, the dwelling house of another,
in which there shall be at the time a human being—

1. Being armed with a dangerous weapon;
2. Arming himself therein with such a weapon;
3. Being assisted by a confederate actually present;

4. While engaged in the night-time, in effecting
such entrance, committing any crime in such building,
or in escaping therefrom, shall assault any person—

Shall be guilty of burglary in the first degree, and
punished by imprisonment in the state prison for not
less than ten years. (5041) [8826]

See the following section.
1. Indictment—It must describe with reasonable cer-

tainty the dwelling house or buildings entered (5-13, 1).
An indic tment alleging that the accused broke and en-
tered into the warehouse of Halvorson-Richards Com-
pany, with the intent to commit the crime of larceny
therein, held sufficient without alleging that the com-
pany was a corporation or firm. It ia not necessary
that there were at the time in the building any chattels
which could be the subject of larceny (86-20G, 90+308).
An indictment charging burglary but stating facts con-
stituting only simple larceny is good for the latter of-
fence (18-518, 464) .

•2. Intent—The criminal intent with which the en-
trance is made may be inferred from the fact of the
larceny committed (33-34, 21+843. See 74-460, 77+302;
116-516, 134+115).

a. Sufllciency of the evidence—Evidence held suffi-
cient to sustain a conviction (8-218, 188; 33-34, 21+843);
held insufficient (74-460, 77+302).

10315. Same—A person who, with intent to commit
some crime therein, breaks and enters, in the night-
time, the dwelling house of another, in which there
is at that time a human being; first, being armed with
a dangerous weapon; or, second, arming himself there-
in with such weapon; or, third, being assisted by a
confederate actually present; or, fourth, who, while en-
gaged in the night-time in effecting such entrance, or
in committing any crime in such a building, or in
escaping therefrom, assaults any person; or, who,
with intent to commit some crime therein breaks or
enters any building, or a room or any part of a build-
ing, and while therein, has in his possession or makes
use of, any dangerous explosive, or burglars' tools,
is guilty of burglary in the first degree. (G. S. 1894,
§ 6677, amended '05 c. 210 § 1) [8827]

Historical—G. S. 1894 S 6677 was Pen. Code 5 383, the
provisions of which were incorporated in the preceding
section. As to the construction of 1905 c. 210, see note
under § 10314.

10316. Second degree—Every person who, with in-
tent to commit some crime therein, shall break and
enter the dwelling house of another, in which there is
a human being, under circumstances not amounting to
burglary in the first degree, or, any person who, with
intent to commit some crime therein, shall break and
enter any room or building whether occupied by a
human being at the time or not, wherein a general
banking business is carried on, or any structure where-
in a business of receiving public or private funds on
deposit is done, shall be guilty of burglary in the
second degree, and punished by imprisonment in the
state prison for not more than ten years. (R. L. §
5042, amended '07 c. 227 § 1) [8828]

1907 c. 227 5 2 repeals inconsistent acts, etc.

10317. Third degree—Every person who—1. With
intent to commit a crime therein, shall break and enter
a building, or any part thereof, or a room; or,

2. Being in any building, shall commit a crime
therein, and shall break out of the same—

Shall be guilty of burglary in the third degree, and
shall be punished by imprisonment in the state prison
for not more than five years. (R. L. § 5043, amended
'11 c. 15 § 1) [8829]

Burglary of room in hotel (116-515, 134+115).

10318. Unlawfully entering building—Every person
who, under circumstances or in a manner not amount-
ing to a burglary, shall enter a building or any part
thereof, with intent to commit a felony or any malicious
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C. 101 CRIMES AGAINST PROPERTY § 10319

mischief, shall be guilty of a gross misdemeanor.
(5044) [8830]

87-396, 92+224.

10319. Crime in building, punished separately—
Every person who, having entered a building under
such circumstances as to constitute burglary in any
degree, shall commit any crime therein, shall be pun-
ished therefor as well as for the burglary, and may be
prosecuted for each crime separately. (5045) [8831]

47-425, 50+472.

10320. Making: or having burglars' tools—Evidence
—Every person who shall make or mend, or cause to
be made or mended, or have in possession in the day
or night time, any engine, machine, tool, false -key,
picklock, bit, nippers, implement, or explosive adapted,
designed, or commonly used for the commission of
burglary, larceny, or other crime, under circumstances
evincing an intent to use or employ, or allow the same
to be used or employed, in the commission of a crime,
or knowing that the same is intended to be so used,
shall be guilty of a felony. The having in possession
any such engine, machine, tool, false key, picklock, bit,
nippers, implement or explosive shall be prima facie
evidence of an intent to so use or employ the same
in the commission of a crime. (R, L, § 5046, amended
'09 c. 157 § 1) [8832]

FORGERY

10321. Definitions—Within the provisions of this
subdivision, a "written instrument" or a "writing"
shall include an instrument partly written and partly
printed, or wholly printed, with a written signature
thereto, or any signature or writing purporting to
be a signature of, or intended to bind, an individual,
partnership, corporation, or association, or an of-
ficer thereof. The words "forge," "forged," and
"forging" shall include false making, counterfeit-
ing, and the alteration, erasure, or obliteration of
a genuine instrument, in whole or in part, the false
making or counterfeiting of the signature of a
party or witness, and the placing or connecting
together, with intent to defraud, of different parts
of several genuine instruments. A plate is in the
"form and similitude'.' of the genuine instrument imi-
tated if the finished parts of the engraving thereupon
shall resemble and conform to the similar parts of the
genuine instrument. A "trademark" is a mark used
to indicate the maker, owner, or seller of any goods,
wares, merchandise, mixture, preparation, or compound,
and includes, among other things, any name of a per-
son or corporation, or any letter, word, device, em-
blem, figure, seal, stamp, diagram, brand, wrapper,
ticket, stopper, label, or other mark lawfully adopted
by him, and usually affixed to any goods, wares, mer-
chandise, mixture, preparation, or compound, to denote
that the same was imported, manufactured, produced,
sold, compounded, bottled, packed, or otherwise pre-
pared by him. An "imitation" of a trademark, stamp,
brand, wrapper, or label is that which so far resembles
the genuine trademark, stamp, brand, wrapper, or label
as to be likely to induce the belief that it is genuine,'
either by the use of words or letters similar in ap-
pearance or sound, or by any sign, device, or other
means whatsoever. (5047) [8833]

Definition of "forge" (76-211, 78fl042, 77 Am. St. Rep.
€32).

10322. First degree—Every person who, with intent
to defraud, shall forge—

1. A will or codicil, or the attestation thereof, or a

deed or other instrument, being or purporting to be
the act of another, by which any right or interest in
property is or purports to be transferred, conveyed, or
in any way charged or affected;

2. A certificate of the acknowledgment or proof of
a will, codicil, deed, or other instrument which may
by law be recorded, or given in evidence when duly
proved or acknowledged, made or purporting to have
been made by a court or officer duly authorized to
make such certificate;

3. A certificate, bond, paper, writing, or other pub-
lic security issued or purporting to have been issued
by or under the authority of this state or of the United
States, or of any other state or territory of the United
States, or of any foreign government, country, or state,
or by any officer thereof in his official capacity, by
which the payment of money is promised absolutely
or upon any contingency, or the receipt of any money
or property is acknowledged, or being or purporting
to be evidence of any debt or liability, either absolute
or contingent, issued or purporting to have been issued
by lawful authority;

4. An indorsement or other instrument transferring
or purporting to transfer the right or interest of any
holder of such a certificate, obligation, public security,
evidence of debt or liability, or of any person entitled
to such right or interest;

5. A certificate of stock, bond, or other writing,
bank note, bill of exchange, draft, check, certificate of
deposit, or other obligation or evidence of debt, issued
or purporting to be issued by any bank, banking as-
sociation, or body corporate existing under the laws
of this state or of the United States, or of any other
state, government, or country, declaring or purporting
to declare any right, title, or interest of any person
in any portion of the capital stock or property of
such body corporate, or promising or purporting to
promise-or agree to the payment of money or the
performance of any act, duty, or obligation; or

6. An indorsement or other writing transferring or
purporting to transfer the right or interest of any
holder of such certificate, bond, or writing obligatory,
or of any person entitled to such right or interest—

Shall be guilty of forgery in the first degree. (5048)
[8834]

1. What constitutes—Forgery, at common law, Is de-
fined as "the fraudulent making of a false writing, which
if genuine, would be apparently of some legal' efficacy"
(16-472, 4 2 4 ; 70-403, 73+177; 76-211, 78+1042). The es-
sential elements of the offence are a writing apparently-
valid, an intent to defraud and a forging of the writ-
ing (76-211, 78+1042; 88-301. 92+980). The writing falsely
made must purport to be the writing of another person
than the one making it. A false assumption of author-
ity in executing an instrument as the agent of a named
principal does not constitute forgery (28-62, 9+28). The
signing- of another's name wi thout authority is not neces-
sarily forgery (88-3-01, 92+980). An alteration, to be
criminal, must be such as to alter the legal effect of the
instrument. A mere verbal alteration, not affecting the
obligation of the instrument, is not enough (27-315, 7+
262). The instrument forged must be in fact or ap-
pear to.be one which, if true, would possess some legal
validity (19-98, 70. See 39-464, 40+664). The gist of the
offense is the intent to defraud (7S-211. 78+1042; 88-301,
92+980). To constitute the offense of forging an Instru-
ment by which "any person may be bound, affected, or
in any way injured," it is not necessary that the per-
son be bound. The fraudulent alteration of a mortgage
held forgery although the mortgage had been satisfied
and although it had been recorded so that the act like-
wise constituted the offence of mutilating a public rec-
ord (43-196, 45+152).

2. Acts held to constitute forcery—The forging of
a promissory note without a revenue stamp (16-472, 4 2 4 ) ;
inserting in a chattel mortgage a description of prop-
erty not embraced in the mortgage as executed (43-196,
454-"l52): forging a real estate mortgage (86-418, 90+
7S6) ; changing the second initial of the name of a party
to a contract (60-1, 61+816); making false entries in
accounts or books which the party is employed to keep
(67-176, 69+815). See 129-402, 152+769.
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;{. Act* bclil not to eoiiNtitutu forgery—An Indorse-
ment of payment on a. promissory note by the maker, no
name being signed (8-212, 182—at common law); sign-
ing an instrument as agent of a named principal with-
out author i ty (28—52, 9+28); an immaterial verbal altera-
tion in a written ins t rument (27-315, 7+262).

4. ImlK-limMit—An indictment substantially in the
language of the statute is sufficient. It is not neces-
sary to tillage the acts const i tu t ing the forgery if it is
alleged that the accused "forged" the instrument set
out. An Indictment which charges that on a certain
day and at a certain place the accused, with intent to
defraud, did then and there feloniously forge a certain
promissory note, of the tenor fol lowing, and then sets
out the note in full , is sufficient. It is not necessary
that the facts and circumstances showing the fraudu-
lent in ten t should be alleged, it is enough that they are
given in evidence on the trial (76-211, 78+1042). It ia
the general rule that the instrument forged must be
set out in hsec verba, that is, according to its tenor (G7-
176, 60+815. See 19-98, 70; 27-315, 7+262; 76-211, 78+
1042; 80-251. 83+158), but an indictment charging that
the forgery consisted in indorsing the name of A on a
check dated March 8. 1887, for the sum of fifty dollars,
signed and drawn by B and payable to the order of C,
the name of the drawee not being given, has been held
sufficient (39-357, 40+263). Where it does. not appear
on the face of the instrument forged that some one
might be defrauded by it. extrinsic facts must be alleged
showing that some person might be defrauded by it
(19-98, 70; 27-315, 7+262; 67-176, 69+815; 70-403, 73+177;
76-211, 78+1042; 80-251, 83+158). Where the instrument
forged purports to be signed by an agent it is unneces-
sary to allege the authority of the agent (80-251, 83+
158). A general allegation of intent to defraud is suffi-
cient without naming the party defrauded (§§ 8467, 8505;
43-196. 45+152; 67-176, 69+815; 7G-211, 78+1042), It is
unnecessary to allege the value of the property added
"by forgery to the description in a chattel mortgage (43—
196, 45+152).

5. Vnrlnnce—43-273, 45+449.
«. Sufllciency of the evidence—43-273, 45+449.

10323. False certificate to certain instruments—
Every officer authorized to take the proof or acknowl-
edgment of an instrument which by law may be re-
corded, who shall wilfully certify falsely that the exe-
cution of such instrument was acknowledged by any
party thereto, or that the execution thereof was proved,
shall be guilty of forgery in the first degree. (5049)
[8835]

10324. First degree, how punished—Forgery in the
first degree shall be punished by imprisonment in the
state prison for not more than twenty years. (5050)
[8836]

10325. Second degree—Every person who, with in-
tent to defraud—

1. Shall forge the great seal of this state, the seal
of any court of record, or of any public office or officer
authorized by law, or of any body corporate created
by or existing under the laws of this state or of the
United States, or of any other state or any territory
of the United States, or of any other state, govern-
ment, or country, or any impression of such a seal, or
any gold or silver coin, whether of the United States,
or of any foreign state, government, or country;

2. Shall forge a record of a will, conveyance, or
instrument of any kind, the record of which is by the
law of this state made evidence, or of any judgment,
order, or decree of any court or officer, or a certified or
authenticated copy thereof;

A judgment roll, judgment, order, or decree of any
court or officer, or an enrolment thereof, or a certified
or authenticated copy thereof;

Any document or writing purporting to be such
judgment, decree, enrolment, or copy;

An entry made in any book of record or accounts
kept by or in the office of any officer of this state, or
of any village, city, town, school district, or county
of the state, by which any demand, claim, obligation,
or interest in favor of or against the people of the
state, or any city, village, borough, town, school dis-
trict, or county, or any officer thereof, is or purports
to be created, increased, diminished, discharged, or in

any manner affected; or an entry made in any book
of records or accounts kept by a corporation doing
business within the state, or in any account kept by
such a corporation, whereby any pecuniary obligation,
claim, or credit is or purports to be created, increased,
diminished, discharged, or in any manner affected;

An instrument, document, or writing, being or pur-
porting to be a process or mandate issued by a com-
petent court, magistrate, or officer of the state, or the
return of an officer, court, or tribunal, to such a
process or mandate; or a bond, recognizance, under-
taking, pleading, or proceeding, filed or entered in
any court of the state; or a certificate, order, or allow-
ance, by a competent court or officer; or a license or
authority granted pursuant to any statute of the state;
or a certificate, document, instrument, or writing made
evidence by any law;

An instrument or writing, being or purporting to be
the act of another, by which a pecuniary demand or
obligation is or purports to be or to have been created,
increased, discharged, or diminished, or in any manner
affected, or by which any rights or property whatever
are or purport to be or to have been created, trans-
ferred, conveyed, discharged, increased, or diminished,
or in any manner affected, the punishment for forging,
altering, or counterfeiting which is not hereinbefore
prescribed, by which false making, forging, altering,
or counterfeiting any person may be bound, affected,
or in any way injured in his person or property;

3. Shall make or engrave a plate in the form or
similitude of a promissory note, bill of exchange, bank
note, draft, check, certificate of deposit, or other evi-
dence of debt issued by a banker or by any banking
corporation or association incorporated or carrying on
business under the laws of this state or of the United
States, or of any other state of the United States, or
of any foreign government or country, without the
authority of such banker or banking corporation or
association; or,

Without like authority, shall have in his possession
or custody such a plate, with intent to use, or permit
the same to be used, for the purpose of taking there-
from any impression to be uttered;

Without like authority, shall have in his possession
or custody any impression taken from such a plate,
with intent to have the same filled up and completed
for the purpose of being uttered; or

Shall make or engrave, or cause to be made or en-
graved, upon any plate, any figures or words, with
intent that the same may be used for the purpose of
falsely altering any evidence of debt hereinbefore men-
tioned—

Shall be guilty of forgery in the second degree.
(5051) [8837]

Bill of lading an "instrument or writing" (111-129,
12G+406).

10326. Second degree, how punished—Forgery in
the second degree shall be punished by imprisonment
in the state prison for not more than ten years. (5052)
[8838]

Cited (119-368. 138+315).

10327. Forgery in the third degree—Every person
who—

1. Being an officer or in the employment of a cor-
poration, association, partnership, or individual, shall
falsify, or unlawfully and corruptly, alter, erase, oblit-
erate, or destroy any accounts, book of accounts, rec-
ords or other writing belonging or appertaining to the
business of the corporation, association, partnership, or
individual;

2018



C. 101 CRIMES AGAINST PROPERTY 10328

2. With intent to injure or defraud, shall falsely
make, alter, forge, or counterfeit, or shall cause, aid,
abet, assist, or otherwise connive at or be a party to
the making, altering, forging, or counterfeiting of, any
letter, telegram, report, or other written communica-
tion, paper, or instrument, by which making, altering,
forging, or counterfeiting any other person shall be
in any manner injured in his good name, standing,
position, or general reputation;

3. Shall utter, or shall cause, aid, abet, or other-
wise connive at or be a party to the uttering of, any
letter, telegram, report, or other written communica-
tion, paper, or instrument purporting to have been
written or signed by another person, or any paper pur-
porting to be a copy of any such paper or writing
where no original existed, which said letter, telegram,
report, or other written communication, paper, or in-
strument, or other paper purporting to be a copy there-
of as aforesaid, the person uttering the same shall
know to be false, forged, or counterfeited, and by
the uttering of which the sentiments, opinions, conduct,
character, prospects, interests, or rights of such other
person shall be misrepresented or otherwise injuriously
affected;

4. With intent to defraud, shall forge, alter, or
counterfeit any certificate, card, seal, or receipt for
dues, purporting to have been given or issued by any
association of railway employees, or any labor or-
ganization, trade union, or association of mechanics or
laboring men, or any officer or agent thereof, to its
members;

5. With intent to defraud, shall forge, alter, or
counterfeit any letter or certificate purporting to have
been given by any corporation or person, or officer or
agent thereof, showing the capacity in which he had
been employed by such corporation or person, or the
date and cause of his leaving such service;

6. With intent to defraud, shall utter or publish as
true any false, altered, forged, or counterfeit letter,
certificate, card, seal, or receipt, the forging, altering,
or counterfeiting of which is herein prohibited—

Shall be guilty of forgery in the third degree. (5053)
[8839]

10328. Concealing larceny, etc., forgery—Every per-
son who, with intent to defraud or to conceal any
larceny or misappropriation by any person of any
money or property—

1. Shall alter, erase, obliterate, or destroy any ac-
count, book of accounts, record, or writing belonging
or appertaining to the business of a corporation, as-
sociation, public office, officer, partnership, or individ-
ual;

2. Shall make a false entry in any such account or
book of accounts; or

3. Shall wilfully omit to make a true entry of any
material particular in any such account, or book of
accounts, made, written, or kept by him or under his
direction—

Shall be guilty of forgery in the third degree. (5054)
[8840]

67-176, 69+815.

10329. Forging passage tickets—Every person who,
with intent to defraud, shall forge, counterfeit, or
falsely alter any ticket, check, or other paper or writ-
ing entitling or purporting to entitle the holder or
proprietor thereof to a passage upon any railway, ves-
sel, or other public conveyance, or who, with like intent,
shall sell, exchange, deliver, keep, or offer for sale,
exchange, or delivery, or receive upon any purchase,
exchange, or delivery, any such ticket, knowing the

same to have been forged, counterfeited, or falsely
altered, shall be guilty of forgery in the third degree.
(5055) [8841]

10330. Forging postage or revenue stamps—Every
person who shall forge, counterfeit, or alter any post-
age or revenue stamp of the United States, or who
shall sell, offer, or keep for sale, as genuine or as
forged, any such stamp, knowing it to be forged,
counterfeit, or falsely altered, shall be guilty of forg-
ery in the third degree. (5056) [8842]

10331. Forgery in third degree, how punished—
Forgery in the third degree shall be punished by im-
prisonment in the state prison for not more than five
years. (5057) [8843]

10332. Officer of corporation selling shares—Every
officer, agent, or other person employed by any com-
pany or corporation, domestic or foreign, who shall wil-
fully, and with a design to defraud, sell, pledge, or
issue, or cause to be sold, pledged, or issued, or who
shall sign, or procure to be signed, with intent to
sell, pledge, or issue, or cause to be sold, pledged, or
issued, a false, forged, or fraudulent paper, writing,
or instrument, being or purporting to be a scrip, certi-
ficate, or other evidence of the ownership or transfer
of any share of the capital stock of such company or
corporation, or a bond or other evidence of debt of
such company or corporation, or a certificate or other
evidence of the ownership or of the transfer of any
such bond or other evidence of debt, shall be guilty of
forgery in the third degree, and upon conviction, in
addition to the prescribed punishment for that offence,
may also be sentenced to pay a fine of not more than
three thousand dollars. (5058) [8844]

10333. Falsely indicating person as corporate officer
—The false making or forging of an instrument or
writing purporting to have been issued by or in be-
half of a corporation or association, state or govern-
ment, and bearing the pretended signature of any per-
son therein falsely indicated as an agent or officer of
such corporation, is forgery in the same degree as if
that person was in truth such officer or agent of the
corporation, association, state, or government. (5059)
t8845]

10334. Uttering forged instruments, coins, etc.,
forgery—Every person who, knowing the same to be
forged or altered, and with intent to defraud, shall
utter, offer, dispose of, or put off as true, or have in
his possession with intent to utter, offer, dispose of, or
put off—

1. A forged seal or plate, or any impression of
either;

2. A forged coin; or
3. A forged will, deed, certificate, indorsement, rec-

ord, instrument, or writing, or other thing, the false
making, forging, or altering of which is punishable
as forgery—

Shall be guilty of forgery in the same degree as if
he had forged the same. (5060) [8846]

1. What constitutes—The instrument uttered or pub-
lished must be one the false making of which would be
forgery. Making and uttering a deed as an agent of a
named principal under a false assumption of authority
is not criminal (28-52, 9+28; 70-403, 73+177). The gist
of the offence of uttering a forged instrument is that
the accused, knowing it to be false, utters it as true,
with intent to defraud (67-176, 69+815). Uttering false
entries in accounts or books which the utterer is em-
ployed to keep, knowing them to be false and intending
to defraud, is criminal (67-176, 69+815). The intent to
defraud and uttering the instrument "as true" are es-
sential elements of the offence (65-121, G7+798). The
intent to defraud must appear from facts reasonably
calculated to show such guilty purpose (88-301, 92+980).
Uttering several forged instruments at the same time
and to the same party, as one act constitutes but one
Offence (86-422, 90+787).
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a. ForirliiK and iitturtiiK—The forging: of an Instru-
ment and the uttering of it were, prior to the Penal
Code, separate offences, and are still where each act Is
committed by a different person, or by the same person
but at d i f ferent times and as separate acts (13-121, 112;
67-176, C9+S15; 91-40G, 93+99). The forging of an instru-
ment and the uttering1 of it by the same person, at the
same time, as one transaction, constitute but one offence
(Sl-406. 98-t-99. See 80-422, 90+787).

X. indictment—It need not allege who made the false
instrument, or how it was done, or the intent in making
it (67-176, 69+815). It must allege that the instrument
was uttered "as true" (5-19, 6; 65-121. 67+798). If the
instrument uttered does not import on its face a legal
liability it may be invested with apparent legal validity
by allegations of extrinsic facts .(70-403, 73+177). ill
the acts enumerated in this section may be charged in
a single count (76-207, 78+1044, 1117). An Indictment for
uttering as true forged paper, purporting on its face
to be Issued by an agent in the name of his principal,
which sets out the instrument in hroc verba. need not
aver the authority of the agent (80-251, 83+158). An in-
dictment for ut ter ing counterfeit bills under Comp. St.
c. 91 5 6 held insufficient for not alleging that the bills
purported to have been issued by a bank authorized by
law to Issue such bills (5—19, 6). In an indictment for
uttering a forged mortgage it is not necessary to allege
that thfl accused had in his possession a note which
the mortgage secured and that he passed it off with the
mortgage (86-418, 90+786). Not necessary to set out
extrinsic matter concerning execution. Allegation that
defendant did utter, dispose of, or put off as true was
adequate (111-129, 126+406).

4. Presumption of Intent to defrnnd—88-301, 92+9SO.
5. Former conviction—86-422, 90+787. See 91-406. 98+

99.
fl. Kvlilenee ndmiftAlhle—43-253, 45+447; 70-403, 73+177;

88-301, 92+980.

10335. Uttering writing signed with wrongdoer's
name—Whenever the false making or uttering of any
instrument or writing is forgery in any degree, every
person who, with intent to defraud, shall offer, dispose
of, or put off such an instrument or writing subscribed
or indorsed in his own name, or that of any other per-
son, whether such signature be genuine or fictitious,
under the pretense that such subscription or indorse-
ment is the act of another person of the same name,
or of a person not in existence, shall be guilty of
forgery in the same degree. (5061) [8847]

COUNTERFEITING—FRAUDULENT PRACTICES

10336. Possession of counterfeit coin—Every per-
son who shall have in his possession a counterfeit of
any gold or silver coin, whether of the United States
or any foreign country or government, knowing the
same to be counterfeit, with intent to sell, utter, use,
circulate, or export the same as true or as false, or
to cause the same to be so uttered or used, shall be
punished by imprisonment in the state prison for not
more than five years, or by fine of not more than five
hundred dollars, or by both. (5062) [8848]

10337. Advertising counterfeit money—Every per-
son who, with intent to defraud, shall print, circulate,
or distribute a letter, circular, card, pamphlet, handbill,
or any other written or printed matter, offering or
purporting to offer, for sale, exchange, or as a gift,
counterfeit coin or paper money, or giving or purport-
ing to give information where counterfeit coin or paper
money can be procured, shall be punished by imprison-
ment in the state prison for not more than five years,
or by fine of not more than five hundred dollars, or by
both. (5063) [8849]

10338. False certificate of registration of animals—
False representation as to breed—Every person who by
any false pretense shall obtain from any club, associa-
tion, society, or company for the improvement of the
breed of cattle, horses, sheep, swine, fowls, or other
domestic animals, or birds, a certificate of registration
of any animal in the herd, or other register of any
such association, society, or company, or a transfer of
any such registration, and every person who shall

knowingly represent any animal used for breeding
purposes to be of a greater degree of any particular
strain of blood than such animal actually possesses,
shall be guilty of a gross misdemeanor, and punished
by imprisonment in the county jail for not more than
six months, or by a fine of not more than two hundred
and fifty dollars. (5064) [8850]

10339. Wilful false branding of animals—Every
person who shall wilfully mark any of his horses,
cattle, sheep, or hogs with the same mark or brand
previously recorded by any other resident of the same
county, and while such mark is still used by such other
resident, or shall wilfully mark or brand the horses,
cattle, sheep, or hogs of any other person with his
own brand or mark, or shall wilfully destroy or alter
any mark or brand upon any horses, cattle, sheep, or
hogs of another, shall be guilty of a misdemeanor.
(5065) [8851]

10340. Counterfeiting trademark, brand, etc.—How
punished—Every person who shall knowingly and wil-
fully forge or counterfeit, or procure to be forged or
counterfeited, any representation, likeness, similitude,
copy or imitation of the private stamp, brand, wrap-
per, label, or trademark usually affixed by any me-
chanic, manufacturer, druggist, merchant, or trades-
man to or upon his goods, wares, merchandise, or prep-
aration, with intent to pass off any work, goods, manu-
facture, compound, or preparation to which such forged
or counterfeited representation, likeness, similitude,
copy, or imitation is affixed or intended to be affixed,
as the work, goods, manufacture, compound, or prep-
aration of such mechanic, manufacturer, druggist,
merchant, or tradesman, shall be guilty of a gross mis-
demeanor, and punished by imprisonment in the county
jail for not less than six nor more than twelve months,
or by a fine of not more than five thousand dollars.
(5066) [8852]

10341. Possession of dies, plates, etc.—How pun-
ished—Every person who, with intent to defraud any
person or corporation, shall have in his possession any
die, plate, brand, engraving, or printed label, stamp,
imprint, wrapper, or trademark, or any representation,
likeness, similitude, copy, or imitation of the private
stamp, brand, wrapper, label, or trademark usually
affixed by a mechanic, manufacturer, druggist, mer-
chant, or tradesman to or upon articles made, manu-
factured, prepared, or compounded by him for the pur-
pose of making impressions or selling the same when
made, or using it upon any other article made, manu-
factured, prepared, or compounded, and passing the
same off upon the community as the original goods,
manufactures, preparations, or compounds of any other
person or corporation, or who shall wrongfully and
fraudulently sell or use the genuine stamp, brand, im-
print, wrapper, label, or trademark, with intent to
pass off any goods, wares> merchandise, mixtures,
compounds, or other articles not the manufacture of
the person or corporation to whom such stamp, brand,
imprint, wrapper, label, or trademark properly be-
longs, as genuine and original, shall be guilty of a
gross misdemeanor, and punished by imprisonment in
the county jail for not less than six nor more than
twelve months, or by fine of not more than five thou-
sand dollars. (5067) [8853]

10342. Selling goods having false stamp—How pun-
ished—Every person who shall sell or keep for sale any
goods, wares, merchandise, mixture, or preparation up-
on which any forged or counterfeit stamp, brand, im-
print, wrapper, label, or trademark shall be placed or
affixed, and intended to represent the said goods,
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wares, merchandise, mixture, or preparation as the
genuine article of any other person, knowing the same
to be counterfeit, shall be guilty of a gross misde-
meanor, and punished by a fine of not more than five
hundred dollars for each offence. (5068). [8854]

10343. Affixing false stamps—How punished—Every
person who, with intent to defraud any person or cor-
poration, shall knowingly affix or cause to be affixed
to or upon any bottle, case, box, or package, contain-
ing any goods, manufacture, mixture, preparation, or
compound, any stamp, brand, label, wrapper, imprint,
or trademark containing words or characters which
shall appear, either wholly or in part, the same to the
eye or in sound to the ear as the words or characters,
or some of them, used by any other person for desig-
nating any similar goods manufactured or prepared
by or for such other person, or who shall knowingly
sell or expose, or offer for sale, any such bottle, case,
box, or package with any such stamp, brand, label,
wrapper, imprint, or mark affixed to or upon it, shall
be guilty of a gross misdemeanor, and punished by im-
prisonment in the county jail for not less than six nor
more than twelve months, or by a fine of not more
than five thousand dollars. (5069) [8855]

52-389, 54+193.

10344. False branding by manufacturer — Every
person who, with intent to defraud, or enable another
to defraud, any person, shall manufacture or know-
ingly sell, or cause to be manufactured or sold, any
article marked, stamped, or branded, or incased or in-
closed in any box, bottle, or wrapper having thereon
any engraving or printed label, stamp, imprint, mark,
or trademark, which articles are not the manufacture,
workmanship, or production of the person named, in-
dicated, or denoted by such mark, stamp, or brand or
by or upon such engraving, printed label, stamp, im-
print, mark, or trademark, shall be guilty of a gross
misdemeanor. (5070) [8856]

10345. Trademark—When deemed affixed—A trade-
mark shall be deemed to be affixed to any goods, wares,
merchandise, mixture, preparation, or compound, when-
ever it is in any manner placed in or upon either the
article itself, or a box, bale, barrel, bottle, case, cask,
or other vessel or package, or a cover, wrapper, stop-
per, brand, label, or other thing in, by, or with which
the goods are packed, inclosed, or otherwise prepared
for sale or disposition. (5071) [8857]

10346. Trademarks of workmen's unions—When-
ever any person, or any association or union of work-
men, shall have adopted or used any label, trademark,
term, design, device, or form of advertisement for the
purpose of designating, making known, or distinguish-
ing any product of labor as having been made, pro-
duced, prepared, packed, or put on sale by such person,
association, or union, or by a member thereof, it shall
be unlawful to counterfeit or imitate the same, or to
use, sell, offer for sale, or in any way utter or cir-
culate any counterfeit or imitation of any such label,
trademark, term, design, device, or form of advertise-
ment. (5072) [8858]

10347. Counterfeiting or dealing in counterfeits—
How punished—Every person who shall counterfeit or
imitate any such label, trademark, term, design, device,
or form of advertisement, or shall sell, offer for sale,
or in any way utter or circulate any counterfeit or
imitation thereof; or who shall keep, or have in his
possession with intent that the same shall be sold or
disposed of, any product of labor to or upon which any
such counterfeit or imitation is attached, affixed, or
impressed; or who shall knowingly sell or dispose of

any product of labor contained in any box, case, can,
or package to or upon which any such counterfeit or
imitation is attached, affixed, or impressed; or who
shall have in his possession, with intent that the same
shall be sold or disposed of, any product of labor in
any box, case, can, or package to which or upon which
any such counterfeit or imitation is attached, affixed,
or impressed—shall be punished by imprisonment in
the county jail for not more than three months, or
by a fine of not more than one hundred dollars. (5073)
[8859]

10348. Registration—Every such label, trademark,
term, device, design, or form of advertisement may be
filed for record in the office of the secretary of state
on payment of a fee of one dollar each. In so filing the
same, two copies, counterparts, or facsimiles thereof
shall be left with such secretary, together with a
sworn statement specifying the names of the persons,
association, or union in whose behalf the same is filed,
the class and description of the goods or products of
labor to which it is or is intended to be appropriated,
that the party in whose behalf the same is filed has
the sole right to its use, and that the counterparts or
facsimiles filed are correct. But no label, trademark,
term, design, device, or form of advertisement shall be
so filed or recorded which could reasonably be mis-
taken for one theretofore filed. (5074) [8860]

10349. Fraudulent registration or use—Penalty—
Every person who shall for himself, or on behalf of
any other person, association, or union, procure the
filing of any label, trademark, term, design, device, or
form of advertisement with such secretary under the
foregoing provisions by any fraudulent means, and
every person who shall use the name or seal of any
such person, association, or union, or officer thereof
in or with reference to the sales of goods or products
of labor, not being authorized to use the same, shall
be guilty of a misdemeanor. (5075) [8861]

10350. Certificates — Illegal use — Penalty — Such
secretary shall deliver to the person, association, or
union filing any such label, trademark, term, design,
device, or form of advertisement such number of certi-
ficates of the record thereof as shall be applied for, on
payment of a fee of one dollar for each certificate, and
such certificates shall in all cases be prima facie evi-
dence of the adoption of such label, trademark, term,
design, device, or form of advertisement. Every per-
son who, without authority of the owner thereof, shall
use or display the genuine label, trademark, term, de-
sign, device, or form of advertisement of any such
person, association, or union, shall be guilty of a mis-
demeanor. (5076) [8862]

10351. Incriminating evidence—No testimony or
evidence given or produced in a civil action, or on any
reference or other proceeding in said action, by any
party thereto or any witness therein, shall be used in
any criminal prosecution against such witness or party
under the provisions of this subdivision; nor shall any
party or witness refuse to testify or produce books or
papers as evidence in any civil action by reason of
such provisions. (5077) [8863]

Insufficient under 142 IT. 3. 547, 12 Sup. Ct. 195, 35 L.
Ed. 1110; 161 U. S. 591, 16 Sup. Ct. 644, 40 L. Ed. 819.

10352. False stamping of articles of gold or silver—.
Any person, firm, corporation or association, who or
which make for sale, any article of merchandise made
in whole or in part of gold or any alloy of gold, having
stamped, branded, engraved or printed thereon, or up-
on any card, tag or label attached thereto, or upon any
box, package or wrapper, in which said article is en-
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cased or enclosed any mark, indicating or designed or
intended to indicate, that the gold or alloy of gold, of
such article is of a greater degree of fineness than the
actual fineness or quality of such gold or alloy, un-
less the actual fineness of such gold or alloy, in the
case of flat ware and watch cases be not less by more
than three one-thousandthg parts, and in the case of
all other articles be not less by more than one-half
karat than the fineness indicated by the marks stamp-
ed, branded, engraved or imprinted upon any part of
such article or upon any cards, tags or labels attached
thereto, or upon any box, package or wrapper in
which such article is encased or enclosed according
to the standards and subject to the qualifications here-
inafter set forth, is guilty of a misdemeanor; pro-
vided, that in any test for the ascertainment of the
fineness of the gold or its alloy in any such article,
according to the foregoing standards, the part of the
gold or its alloy taken for the test analysis or assay
shall be such part or portion as does not contain or
have attached thereto any solder or alloy of inferior
fineness used for brazing or uniting the parts of said
article; provided further, and in addition to the fore-
going tests and standards, that the actual fineness of
the entire quantity of gold and of its alloys contained
in any article mentioned in this section (except watch
cases and flat ware), including all solder or alloy of
inferior metal used for brazing or uniting the parts
of the article (all such gold, alloy and solders being
assayed as one piece) shall not be less by more than
one karat than the fineness indicated by the mark
stamped, branded, engraved or imprinted upon such
article, or upon any tag, card or label attached thereto,
or upon any box, package, cover or wrapper, in which
said article is encased or enclosed. ('07 c. 467 § 1)
[8864]

10353. Standards defined—'Improper stamping—•
Penalties—(a) Any person, firm, corporation or associ-
ation, who or which makes for sale, any article of
merchandise made in whole or in part of silver or any
alloy of silver, and having marked, stamped, branded,
engraved or printed thereon, or upon any card, tag or
label attached thereto, or upon any box, package, cover
or wrapper in which said article is encased or en-
closed, the words "sterling silver" or "sterling," or any
colorable imitation thereof, unless 925-l,OOOths of the
component parts of the metal appearing or purport-
ing- to be silver, of which such article is manufactured
are pure silver, subject to the qualifications herein-
after set forth is guilty of a misdemeanor; provided,
that in case of all such articles there shall be allowed
divergence of fineness of 4-l,OOOths parts from the
foregoing standard.

(b) Any person, firm, corporation or association,
who or which makes for sale, any article of merchan-
dise made in whole or in part of silver, or of any
alloy of silver, and having marked, stamped, branded,
engraved or imprinted thereon, or upon any card, tag
or label attached thereto, or upon any box, package,
cover or wrapper in which such article is encased or
enclosed the words "coin" or "coin silver," or any color-
able imitation thereof, unless 900-l,000ths of the com-
ponent parts of the metal appearing or purporting to
be silver, of which such article is manufactured are
pure silver, subject to the qualifications hereinafter
set forth, is guilty of a misdemeanor; provided, that
in the case of all such articles there shall be allowed
a divergence in fineness of 4-l,OOOths parts from the
(following) standards.

(c) Any person, firm, corporation or association,
who or which makes for sale any article of merchan-

dise made in whole or in part of silver, or of any
alloy of silver, and having stamped, branded, engraved
or imprinted thereon, or upon any tag, card or label
attached thereto, or upon any box, package, cover or
wrapper, in which said article is encased or enclosed
any mark or word (other than the word "sterling" or
the word "coin"), indicating or designed or intended
to indicate that the silver or alloy of silver, in said
article, is of greater degree of fineness or quality of
such silver or alloy, unless the actual fineness of silver
or alloy of silver of which said article is composed be
not less than 4-l,OOOth parts than the actual fineness
indicated by the said mark or word (other than the
word "sterling" or "coin") stamped, branded, en-
graved or imprinted upon any part of said article, or
upon any tag, card or label attached thereto, or upon
any box, package, cover or wrapper in which said
article is encased or enclosed, subject to the qualifica-
tions hereinafter set forth, is guilty of a misdemeanor,

(d) Provided, that in any test for the ascertain-
ment of the fineness of any such article mentioned in
this section, according to the foregoing standards, the
part of the article taken for the test, analysis or
assay, shall be such part or portion as does not con-
tain or have attached thereto any solder or alloy of
inferior metal used for brazing or uniting the parts
of such article; and, provided further, and in addition
to the foregoing test and standards that the actual
fineness of the entire quantity of metal purporting to
be silver contained in any article mentioned in this
section, including all solder or alloy of inferior fine-
ness used for brazing or uniting the parts of any such
article (all such silver alloy or solder being assayed
as one piece) shall not be less by more than ten
10-l,000ths parts than the fineness indicated accord-
ing to the foregoing standards by the mark stamped,
branded, engraved or imprinted upon such article, or
upon any card, tag or label attached thereto, or upon
any box, package, cover or wrapper in which said
article is encased or enclosed. ('07 c. 467 § 2) [8865]

10354. Gold plate—False stamping—Penalty—Any
person, firm, corporation or association, who or which
makes for sale any article of merchandise made in
whole or in part of inferior metal having deposited or
plated thereon or brazed or otherwise affixed thereto
a plate, plating, covering or sheet of gold or of any
alloy of gold, and which article is known in the
market as "rolled gold plate," "gold plate," "gold
filled" or "gold electro plate," or by any similar desig-
nation, and having stamped, branded, engraved or
printed thereon, or upon any tag, card, or label at-
tached thereto, or upon any box, package, cover or
wrapper in which said article is encased or enclosed,
any word or mark usually employed to indicate the
fineness of gold, unless said word be accompanied by
other words plainly indicating that such article or
some part thereof, is made of rolled gold plate, or
gold plate, or gold electro plate, or is gold filled, as
the case may be, is guilty of a misdemeanor. ('07
c. 467 § 3) [8866]

10355. Silver plate—False stamping—Penalty—Any
person, firm, corporation or association, who or which
makes for sale any article of merchandise made in
whole or in part of inferior metal having deposited or
plated thereon or brazed or otherwise affixed thereto,
a plate, plating, covering or sheet of silver, or of any
alloy of silver, and which article is known in the mar-
ket as "silver plate" or "silver electro plate," or by
any similar designation, and having stamped, branded,
engraved or imprinted thereon, or upon any tag, card
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or label attached thereto, or upon box, package, cover
or wrapper in which said article is encased or en-
closed the word "sterling," or the word "coin," either
alone or in conjunction with any other words or marks,
is guilty of a misdemeanor. ('07 c. 467 § 4) [8867]

10356. Violations of act—Punishment—Every per-
son, firm, corporation or association guilty of a viola-
tion of any of the preceding sections of this act, and
every officer, manager, director or managing agent of
any such person, firm, corporation or association
directly participating in such violation or consenting
thereto, shall be punished by a fine of not more than
$500, or imprisonment for not more than three months,
or both, at the discretion of the court; provided, that
if the person charged with violation of this act shall
prove that the article concerning which the charge is
made was manufactured prior to the first day of July,
1907, then the charge shall be dismissed. ('07 c. 467
§ 5) [8868]

10357. Selling falsely stamped articles—Penalty—
Every person, firm, corporation or association, who
with intent to deceive, shall sell any article, falsely
branded or marked, contrary to any of the foregoing
provisions of this act, knowing the same to be so
falsely marked or branded, shall be guilty of a misde-
meanor. {'07 c. 467 | 6) ' [8869]

LARCENY

10358. What constitutes—Every person who, with
intent to deprive or defraud the true owner of his
property, or of the use and benefit thereof, or to ap-
propriate the same to the use of the taker, or of any
other person—

1. Shall take from the possession of the true owner,
or of any other person, or obtain from such possession
by color or aid of fraudulent or false representation
or pretense, or of any false token or writing, or secrete,
withhold, or appropriate to his own use, or that of any
person other than the true owner, any money* per-
sonal property, thing 'in action, evidence of debt, or
contract, or article of value of any kind;

2. Having in his possession, custody, or control as
a bailee, servant, attorney, agent, clerk, trustee, or
officer of any person, association, or corporation, or as
a public officer, or person authorized by agreement or
by competent authority to hold or take such possession,
custody, or control, any money, property, evidence of
debt or contract, article of value of any nature, or
thing in action or possession, shall appropriate the
same to his own use, or that of any other person than
the true owner or person entitled to the benefit there-
of; or

3. Having in his possession as storage, forwarding,
or commission merchant, carrier, warehouseman, fac-
tor, or broker, or as the clerk, agent, or employee of
any such storage, forwarding, or commission merchant,
carrier, warehouseman, factor, or broker, with intent
to defraud, shall sell or in any way dispose of, or apply
or convert to his own use or the use of any other per-
son, any bill of lading, customhouse permit, or ware-
house receipt intrusted or consigned to him, or the
proceeds or profits of the sale of any such property,
or shall fraudulently fail to pay over any such pro-
ceeds after deducting charges or usual commission; and
any consignor of any property or his agent, not being
the absolute owner thereof, who, with intent to de-
fraud, after delivery thereof for transportation on any
wharfboat, water craft, vehicle, or to any common
carrier, shall in any way stop, countermand, or change
the consignment thereof, or shall sell, dispose of, or

incumber such property, during transit, after the de-
livery thereof, or shall in any way convert the same
to his own use or the use of any other person than the
true owner thereof or the person entitled to the benefit
thereof; and every person or officer of any corpor-
ation who having given a receipt for agricultural prod-
ucts, or any goods, wares, or merchandise, whether
such receipt shall have been given to the owner of
said property or issued as security on the same, shall
sell, dispose "of, incumber, or in any way convert the
same or any part thereof to his own use, or to the
use of any person other than the one entitled thereto
or to the benefit thereof—

Steals such property, and shall be guilty of larceny.
(5078) [8870]

THE STATUTE GENERALLY

1. Different forms of larceny—The Penal Code, from
which this section was taken, abolished all prior forma
of larceny and enacted one general provision for all
forms, including embezzlement, obtaining property by
false pretences, and felonious breaches of trust—offences
which had hitherto been treated separately, requiring
difi'eient forms of indictment and different proof on the
trial (47-449, 50+692; 62-7. 64+51. See 59-151, 60+1087).
These distinctions, though abolished in form, remain in
substance. There being, under this section, several dis-
tinct acts or ways by which a person may commit or
be guilty of larceny, some of which were not larceny at
common Jaw, an indictment under it must charge the
act constituting the larceny so as to inform the accused
in which one of these different ways he is charged with
having committed the offence. An indictment for lar-
ceny in the common form is insufficient to charge em-
bezzlement or obtaining money under false pretences
(39-4G4. 40+564; 47-449, 50+692; 54-359, '56+50; 59-147, 60+
1088), but an indictment which is sufficient to charge
the latter offences is not vitiated by unnecessary alle-
gations appropriate to an indictment for larceny (54—
359, 56+50). The word "defraud" as used in this sec-
tion applies to the second subdivision as well as to the
first (77-296, 79+1007). The effect of the Code, was to do
away with the necessity of a trespass which was an
essential element of every larceny at common law (59—
151. 60+1087. See note 2 infra).

167-316, 208+761; 209+633, note under § 10685.
Tn this, a criminal action, upon a careful examination

of the evidence, it is held that the verdict of the jury
was fully just if ied, and that there was no reversible error
in the instructions of the trial court. 156-345, 194+720.

Defendant was not entitled to a dismissal or instruct-
ed verdict, nor was his guilt so conclusively established
that errors in the admission of evidence may be held
Without prejudice. 158-329, 197+667!

Indictment and evidence held sufficient. 211+334.
la. Elements of offense.
Essential elements necessary to constitute the crime

of grand larceny committed by the use of false state-
ments are Stated. 159-245, 19D+6.

Where a landowner makes a representation that the
land is free of all incumbrances, except a mortgage of
$13.750, and at the time there are unpaid bills for labor
and material used in a recent construction of a build-
ing thereon and for which the creditors are entitled to
file and enforce mechanics' liens under the statute, which
they later do. such liens arc included in the term "in-
cutnbrance." 159-24G, 199+6.

Notwithstanding the fact that defendant's title was
in danger of destruction through failure to redeem un-
der a mortgage which had already been foreclosed, he
would not be guilty of larceny if when he procured the
first instalment of the purchase price under an execu-
tory contract of sale, ho hoped, and in good fai th actu-
ally intended, by the use of that and other hoped _for
money, to protect his title and make it good in time
for conveyance when one was properly called for under
the contract. 210+108.

The intent wrongfully and unlawful ly to appropriate
the money c»f another is, of course, a vital element of
the offense. 210+103.

Where a person induces the owner by fraud to part
with the possession, but not with the title to property,
and thereafter unlawfully converts it to his own use, he
is guilty of common-law "larceny"; but, where he induces
the owner by fraud to part with both possession and
title, he is not guilty of common-law larceny, but of
"obtaining property by false pretenses." 211+947

Where the owner, although induced to do so by false
representations, delivers property to another to be sold.
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and such other sells it to a bona fide purchaser, the
owner cannot recover from the purchaser. 211+947.

Making- of representations Is not deprived of criminal
character by reason alone of fact that intended victim
was at the time engaged In a related ciiminal transac-
tlonu. 210+589.

ll». Indictment—An Indictment, under subdivision 2,
which falls to show the existence of a -fiduciary relation
of some sort between the accused and the owner of the
property unlawfully appropriated, by virtue of which
the accused was rightfully in possession or control of
the property, is defective. 157-69, 195+764.

Averment that the representations were made is a,
sufficient charge of the overt act which is necessary to
the commission of the crime. 210+589.

le. Evidence—On appeal from denial of a motion for
new trial in a criminal case, the record examined, and
held not to present any error. The verdict was abun-
dar.tly supported by the evidence. 156-266, 194+401.

When the only proof of the suilt of a person indicted
upon a charge of larceny Is possession of the stolen
goods, and an alleged purchase of the goods is offered
to explain such possession, the accused should be al-
lowed to testify to the declarations of the seller made
at the time of the alleged sale. Huch declarations aro
verbal parts of the transactions and characterize the
possession of the goods. 160-151, 199+576.

The evidence held sufficient to just ify the jury in find-
ing defendant guilty of larceny In misappropriating
money of a bank of which he was cashier. The feloni-
ous intent could be found f rom the writings and entries
in the bank records made by defendant- 162-76, 202+51.

Under the circumstances of this case, there was no
error in the reception of evidence of other crimes than
the one for which the accused was being tried. 163-154,
203+ 771.

Evidence considered, and held to justify the verdict
Of the jury. 163-154, 203+771.

In the prosecution of a building contractor, for grand
larceny in obtaining property by false pretenses through
a representation that property sold was free of incum-
brances, when there were mechanics' liens against It,
the evidence sustains a finding '.hat such representation
was fraudulently made to obtain the properly of the
purchaser. 1GC-463, 208+415.

Evidence examined and found sufficient to support a
conviction of grand larceny of money procured by false
pretenses. 210+108.

SIMPLE LARCENY

2. Whnt constitutes—It Is not necessary that the
property be taken with intent to convert it to the use
of the party taking it. It is sufficient that it is taken
with the felonious intent to convert It to the use of a
person other than the owner (34-221, 25+395). It must
be taken from the possession, actual or constructive,
of the owner and without his consent (47-449, 50+692).
A taking from a servant may be larceny although the
servant consents to the taking-, the servant having the
custody as distinguished from the possession of the
property. A person may be guilty of simple larceny
by obtaining the property through one whose relations
to the own&r are such as to make him guilty of em-
bezzling (17-76, 54). A larceny at common law always
involves a trespass (17-7C, 54; 25-66; 47-449, 50+692;
69-147, 60+1088). The rule Is otherwise under the Penal
Code (59-151. 60+1087). The taking must always be
animo furandi (21-22; 25-66, 33 Am. Rep. 455; 38-378,
37+948). It is the general rule that the intent to steal
and the act of taking and carrying away must concur,
but It Is sufficient If the intent Is formed at the time
of carrying away (25-66).

3. What may be the subject of larceny—Illuminating
gas (34-221, 25+395), money given in change (25-66, 33
Am. Rep. 455), and a receipted voucher (89-244, 94+686)
have been held subject to larceny. Unsigned railroad
passes held not subject of larceny under G. S. 1894 5
6718 (51-556, 53+874).

4. Indictment—Since under thla section there are sev-
eral distinct acts or ways by which a person may com-
mit or be guilty of larceny the Indictment must charge
the act constituting the alleged larceny so as to advise
the accused In which one of these different ways he Is
charged with having committed the crime (39-464,
40+664; 59-147, 60+1088). It must state the name of
the owner of the property and f rom whom it was
taken (79-373, 82+674; 83-432, 86+419). It is not nec-
essary to give the name of the owner of the building
from which the property is taken If the building Is
ful ly described (94-50. 102+207). It is not necessary to
allege that the taking was in the day time (89-244, 94+
686). The intent to deprive the true owner of the prop-
erty must be alleged but when it is explicitly charged
that the accused feloniously took, stole, and carried away
personal property from another person alleged to be
the owner, the intent to deprive the true owner thereof
Is sufficiently alleged (47-425, 60+472). The taking from

the possession of the true owner must be alleged, but
It may be done by the use of the word "take." ThiB
word has a definite and well understood signification in
connection with the offence of larceny and implies a
trespass; and the averment, "did wrongfully and feloni-
ously take, steal, and carry away," Involves the pos-
session, and the wrongful taking of the property from
the actual or constructive possession, of the owner, gen-
eral or special, and without hla consent (47-449, 50+692).
The property stolen must be described with sufficient
certainty to enable the court to determine that it Is
subject to larceny as charged and to pronounce judg-
ment on conviction, to enable the accused to prepare
for trial, and to render the judgment an effective bar to
a subsequent prosecution for the same offence (4-345,
261. See 25-66; 38-243, 36+462; 89-244, 94+686). But
when it is impossible for the ju ry to ascertain a par-
ticular description it is sufficient to give a general de-
scription and add "that a more particular description of
the articles is unknown to the grand jury." Such an
allegation is not traversable (4-345, 261; 16-109, 99; 17-
241, 218). A description which is well known and in
common use is sufficient (47—449, 50+692). A description
of railroad passenger tickets (30-522, 16+406); of treasury
and bank notes (16-109, 99); of a mare (47-449, 50+692);
of- money of various denominations (25-66), of coin (4—
34G, 2G1); and of a receipted voucher (89-244, 94+686),
held sufficient. A description of divers bank bills held
insufficient (4-345, 261). Whether it Is necessary to
state the value of the property is an open question (see
25-66; 47-449, 5'0+692). An indictment for petty larceny
Is not vitiated by the use of the word "feloniously" (12—
293, 191). An indictment good at common law for lar-
ceny is good under this section for simple larceny (.47-
449, 50+692). An indictment charging the accused "of
the crime of burglary, committed as follows," but stat-
ing facts constituting the crime of simple larceny, held
sufficient for the latter offence (18-518, 464). An in-
dictment for stealing warehouse receipts held sufficient
although it did not allege, that the company had legal
authority under ,its charter to Issue the receipts (27-
521, 8+758). An indictment held sufficiently direct and
specific (88-175, 92+965).

FALSE PRETENSES
B. What constitutes—Where the false token is a

written Instrument, it need not be such as, if genuine,
would be of legal validity (39-464, 40+564; 77-296, 79+
1007). An Indictment will lie for obtaining a deed on
the false representation that the land Is unincumbered.
An indictment will not He on a mere false warranty,
nor on representations to be Implied by mere promises
or contract obligations. But, although there be a war-
ranty or contract on the part of the accused, if there
bo also false representations of fact, an Indictment will
He. provided the representation, and not the warranty or
contract, induced the act of the other party (47-483, 50+
532). The statute is not aimed at false pretenses that
can do no harm, and, where the signature to an instru-
ment is obtained by false pretences, the case comes
within the statute only if the Instrument, or the affixing
of the signature, may possibly prejudice the party who
Is thus Induced to affix it (47-483, 50+532). To consti-
tute faise pretence the conduct and acts of the party
may be sufficient without any verbal assertion. The
mere act of offering for sale or as collateral security
for the loan of money forged or false paper, amounts, by
implication, to an affirmation that it is genuine. It is
not necessary that the false pretence or representation
should be one which is calculated to deceive men of
ordinary Intelligence or business prudence; it is sufficient
that It Is calculated to deceive the weak and ignorant
(77-29G, 79+1007; 86-432, 90+1108). An intent to defraud
is the gist of the offence. Hence a person Is not guilty
of an offence In obtaining money by a worthless check
if he had good reason to believe and did believe that
the check would be paid in the ordinary course of busi-
ness (77-267, 79+968). Under the Penal Code from
which this section is taken there is no such offence as
obtaining money or property by false pretences eo
nomine. It Is treated as a form of larceny (39-464, 40+
564).

O. Indictment—The common form of Indictment for
larceny at common law is Insufficient under this section
(39-464, 40+564). The property obtained must be defin-
itely described (see 38-243, 36+462). An indictment for
obtaining a party's signature to a deed by false repre-
sentations that the land was unincumbered held suffi-
cient (47-483. 50+532). It is not necessary to use the
exact words, "with intent to defraud." Equivalent
language will suffice. An allegation that the accused
unlawfully, knowingly, etc., and with intent to deprive
the true owner of his property, by means, color, and
aid of certain false writings and representations, then
and there known to the accused to be false, amounts to
an allegation of an intent to defraud (77-296, 79+1007).
An indictment charging the accused with having obtained
money from a railroad company by falsely representing
that he had been injured while In the company's employ
held sufficient against the objection that the names of
the natural persons to whom the representations were
made were not given and that the truth of the state-
ments alleged to have been made to the company was
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not directly denied (78-524, 81+532). An indictment for
obtaining bank deposits held insufficient because the
fraudulent representations were alleged argumentative-
ly and not directly and positively (82-448, 85+239). Where
a promise is connected with false pretences and co-
operates with them to influence the party deceived
thereby, the promise may be alleged and shown as a
part of the charge, if the pretence of past or existing
facts is sufficient (43-325, 45+614).

EMBEZZLEMENT
7. What constitutes—The two essential elements of

the offence are: first, the appropriation of the property
of another by the offender to his own use, or to that
of some other person than the true owner; secondly, such
appropriation must have been made with the intent to
deprive or defraud the true owner of the property, or
of the use or benefit thereof. The appropriation of the
property must be made with the same Intent to deprive
the owner of it with which the taking must be done to
constitute larceny at common law. The form or method
of appropriation is immaterial (62-7, 64+51). An ele-
ment that enters Into the definition of embezzlement
is the fiduciary and confidential relation between the
owner and the custodian of the property. Embezzle-
ment may consist of a series of acts running- through
a considerable period of time (65-230. 68+11). The Penal
Code, from which this section is taken, repealed prior
statutes and enacted a single provision covering all
forms of embezzlement. There is now no such offence
as embezzlement eo nomine. It is treated as a form of
larceny (39-464, 40+564; 62-7, 64+51). 195+764. See 151-
375, 186+707.

8. The criminal Intent—An intent to defraud or de-
prive another of his property Is an essential element of
the offense (62-7, 64+51; 72-296, 75+235; 79-94, 81+750).
An intent to convert the property to the use of the ac-
cused is not essential (72-296, 75+235). When the act
is in itself unlawful the f raudulent intent may be in-
ferred from the intentional commission of the act (62-7,
64+51; 88-77, 92+458). The question of intent Is for the
Jury (72-296, 75+235). When the original possession Is
lawful the mental act of fraudulent appropriation has
to be inferred from the conduct of the accused (28-226, 9+
704), Error to charge Jury (108-227, 122+4).

0. By officer, agent, cleric, servant, or ballee^It seems
that the fraudulent conversion by one of two Joint own-
ers may be embezzlement (63-211, 65+349. See 22-41).
WJhere there has been an actual embezzlement and
fraudulent appropriation by a servant of money in-
trusted to him for delivery, a demand and refusal to
return the same are not necessary to constitute a con-
version punishable as larceny under G- S. 1866 c. 95 5 23
(22-76. See 54-359, 56+50). If a bank officer appropri-
ates to his own use the funds of the bank intrusted
to his custody, with intent to deprive the bank of its
property, it is none the less embezzlement because done
under the guise or form of a loan to himself or an over-
draft of his account. An officer of a bank held to have
such possession, custody or control of the bank funds as
to render him liable for embezzlement (62-7, 64+61).
An accused held an agent or trustee of a principal al-
though he was also employed by another principal who
paid his services for both. As such agent he procured
the maker of his principal's notes to renew the same,
and make the new notes payable to a third party, who
never owned or held them, and subsequently converted
them to his own use. Held that he was properly in-
dicted for embezzling the new notes (72-295. 75+235).
There must be an intent to defraud (79-94, 81+750). The
offense differs from common law larceny in that the
property must have already been in the lawful possession
or control of the accused under or toy virtue of some em-
ployment, trust or agency under and with the consent
of the owner; while common law larceny involves the
element of an unlawful taking of the property from the
actual or constructive possession of the owner (62—7. 64+
51). One employed on commission to sell stock of cor-
poration, and report sales and forward moneys received.
less commission, is nn "agent" (105-375. 117+508).
Charge being that, while vice president of insurance
company, defendant feloniously appropriated to his own
use check, property of company, history of company and
of his relations to it were proper lines of investigation
for purpose of throwing light on charge (100-396, 111+
297). G. S. 1894 § 6709 cited (!>6-533, 104+1150).

10. Indictment of officer, ncont, clerk. * serv.iitt or
bailee—It is not necessary to state that the property was
embezzled without the consent of the owner (72-296, 75+
235). The goods and the ownership must be set out
•with the same exact completeness as in an Indictment
for simple larceny. An Indictment of an assignee In in-
solvency held Insuff ic ient for failure to show the owner-
ship of the property (79-373, 82+674). An Indictment of
a bailee mupt allege the name nf the bailor and in con-
cise terms the purpose or use for which property was
intrusted to the accused (88-171, 92+541; 101-8, 111+577.
See 77-128, 79+656). An indictment of a bailee need not
allege a demand in addition to an actual conversion (54-
359. 56+50). An indictment of n bailee held sufficient
although it did not set out the particular facts consti-
tuting the bailment (77-128. 73+656). The use of the

superfluous words "steal and carry away" does not ren-
der the indictment subject to the objection that it states
two offenses. The omission of the words "and defraud"
after the word "deprive" held not fatal (54-359, 56+60).
An indictment of an employe of an express company for
the embezzlement of money intrusted to his care held
sufficient (22-76). An indictment of an agent of a firm
for the embezzlement of money collected by him for the
firm on a note owned by the firm held sufficient aa
respects the name of the maker of the note and the
name of the firm (26-90, 1+821). An indictment under
G. S. 1878 c. 95 fi 33 held insufficient for failure to al-
lege that the conversion was without the consent of the
owner (26-191, 2+492. See 72-296, 75+235). Under G. S-
1894 5 7262. in an indictment of a bank officer. It is
sufficient to allege generally an embezzlement of a cer-
tain sum without specifying the particulars (62-7, 64+51).
An indictment for the embezzlement of notes held suffi-
cient although it did not state the name of the payee (72-
296, 75+235). An indictment under G. S. 1866 c. 95 5 23 for
the embezzlement and fraudulent conversion of money
properly accuses the person indicted of the crime of
larceny (22-76; 26-90. 1+821). An indictment of a car-
rier under G. S. 1878 c. 95 5 24 (34) held insufficient
for failure to allege that the property was to be
carried "for hire" (26-191, 2+492). Indictment charg-
ing defendant with having unlawfully and wrong-
fully appropriated to his own use certain money and
property in his hands and under his control as "agent,
servant and bailee," sufficiently charged larceny by
agent. "Bailee" may be rejected as surplusage (98-179,
108+825).

11. Attempt—Indictment sufficient (103-24, 114+88).

10359. Commission no defense—It shall be no de-
fense to a prosecution under § 10358 subd. 2 that the
accused was entitled to a commission, out of the money
or property appropriated, as compensation for col-
lecting or receiving the same for or on behalf of the
owner thereof, or that the money or property ap-
propriated was partly the property of another and
partly the property of the party accused; hut it shall
not be larceny for any bailee, servant, attorney, agent,
clerk, trustee, or any other person mentioned in §
10358 subd. 2 to retain his reasonable collection fee
or charges. (5079) [8871]

Commission (25-490; 105-375. 117+508). Part ownership
(22-41; 63-211, 65+349).

G. S. 1894 5 6710 cited and applied (98-179, 108+825).
See 128-481, 151+186.

10360. Obtaining money by fraudulent draft—
Every person who shall wilfully, with intent to de-
fraud, by color or aid of. a check, draft, or order for
the payment of money or the delivery of property,
when such person knows that the drawer or maker
thereof is not entitled to draw on the drawee for the
sum specified therein, or to order the payment of the
amount or delivery of the property, although no ex-
press representation is made in reference thereto,
shall obtain from another any money or property,
shall be guilty of stealing the same, and punished ac-
cordingly. (5080) [8872]

See fal lowing section.
38-243, 36+462;- 66-291, 68+1089; 77-267, 79+968; 120-455,

139+813.

10361. Giving check without funds—Any person
who with intent to defraud shall make or draw or
utter or deliver any check, draft or order for the pay-
ment of money upon any bank or other depositary,
knowing at the time of such making, drawing, uttering
or delivery that the maker or drawer has not sufficient
funds in or credit with such bank or other depositary
for the payment of such check, draft or order in full
upon its presentation, shall be guilty of a gross mis-
demeanor, and upon conviction thereof, shall be fined
not more than one thousand dollars, or imprisoned not
more than one year, or both.

The making, drawing, uttering or delivering of such
check, draft of order as aforesaid, shall be prima facie
evidence of intent to defraud.

The word "credit," as used herein, shall be construed
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to mean an arrangement or understanding with the
bank or depositary for the payment of such check,
draft or order. ('11 c. 272 § I, amended '19 c. 94 § 1)
{8873]

163-333, 204+33; 164-260, 204+885.

103G2. Grand larceny in first degree—How punish-
ed—Every person who shall steal, or unlawfully ob-
tain or appropriate in any manner specified in this
chapter—

1. Property of any value by taking the same from
the person of another in the night-time;

2. Property of the value of more than twenty-five
dollars by taking the same in the night-time from any
dwelling house, office, bank, shop, warehouse, vessel,
railway car, or any building of any kind or description;
or

3. Property of the value of more than five hundred
dollars in any manner whatsoever—

Shall be guilty of grand larceny in the first degree,
and punished by imprisonment in the state prison for
not less than one nor more than ten years. (5081)
[8874]

Subd. 2 (113-244. 129+375). 197+847.
Stay of sentence. 158-447, 197+847.

10363. Grand larceny in second degree, how punished
—Every person who, under circumstances not amount-
ing to grand larceny in the first degree, in any man-
ner specified in this chapter, shall steal or unlawfully
obtain or appropriate—

1. Property of the value of more than twenty-five
dollars, but not exceeding five hundred dollars, in
any manner whatever;

2. Property of any value by taking the same from
the person of another;

3. Property of any value, by taking the same in
the day time from any dwelling house, office, bank,
shop, warehouse, vessel or railway car, or any build-
ing whatever;

4. Property of less value than twenty-five dollars
by taking the same in the night-time from any dwell-
ing house, office, bank, shop, warehouse, vessel, or
railway car, or any building whatever; or

5. A record of a court or officer, or a writing, in-
strument, or record kept, filed, or deposited according
to law with or in keeping of any public officer or
officers—

Shall be guilty of grand larceny in the second de-
gree, and punished by imprisonment in the state prison
for not more than five years, or by imprisonment in
the county jail for not exceeding one year, or by fine
of not more than five hundred dollars. (5082) [8875]

The evidence justified the Jury in finding that the cur-
rency whit.li the prosecuting: witness testified was taken
was money of the United States and of value. 159-455,
1994-99.

10364. Petit larceny—Every larceny, except in the
first and second degrees as described in this chapter,
shall be petit larceny, and punished by imprisonment
in the county jail for not more than three months, or
by a fine of not more than one hundred dollars. (5083)
[8876]

An indic tment for petit larceny is not vitiated by the
use of the word "feloniously" (12-293, 191).

10365. Application to unissued instruments and fix-
tures—Every provision of this chapter in reference to
larceny shall apply to cases where the property taken
is an instrument for the payment of money, an evidence
of debt, a public security, a passage ticket completed
and ready to be issued or delivered, although never ins

fact issued or delivered by the maker to a purchaser or
owner; and to cases where the thing taken is a fixture,
or part of the realty, or any growing tree, plant, or
produce, and is severed at the time of taking, in the
same manner as if the thing had been severed by an-
other person at a previous time. (5084) [8877]

51-556, 53+874.

10366. Dogs personal property, when—Dogs are
hereby declared to be personal property within the
meaning of Part IV of the Revised Laws. (5085)
[8878]

79-254, 82+577.
Damages for itllling dog. 100-4(2, 200+44C.

10367. Lost property—Every person who shall find
lost property under circumstances which give him
knowledge or means of inquiry as to the true owner,
who shall appropriate such property to his own use,
or to the use of another person not entitled thereto,
without having first made reasonable effort to find
the owner and restore the property to him, shall be
guilty of larceny. (5086) [8879]

23-104; 30-538, 32+780; 89-307, 34+873,

10368. Bringing stolen goods into state or another
county—Every person who, at any place out of the
state, shall have stolen the property of another, or
received such property knowing it to have been stolen,
and shall bring the same into the state, may be tried
and punished in the same manner as if such larceny or
receiving had been committed within the state, and the
offense may be charged to have been committed, and
indictment found, and tried, in any county into or
through which the stolen property shall have been
brought; and every person who, at any place in the
state, shall have taken the property of another, or
received such property knowing it to have been stolen,
and brought the same into any other county, shall be
guilty of the larceny of the same in any county into
or through which such stolen property shall have been
brought, and may be indicted and tried in any such
county. (5087) [8880]

10369. Conversion by trustee—Every person acting
as executor, administrator, committee, guardian, re-
ceiver, collector, or trustee of any description, appoint-
ed by a deed, will, or other instrument, or by an order
or judgment of a court or officer, who shall secrete,
withhold, or otherwise appropriate to his own use, or
that of any person other than the true owner or per-
son entitled thereto, any money, goods, thing in action,
security, evidence of debt or of property, or other
valuable thing, or any proceeds thereof, in his posses-
sion or custody by virtue of his office, employment, or
appointment, shall be guilty of grand or petit larceny
in such degree as in this chapter prescribed with refer-
ence to the value of such property. (5088) [8881]

59-147, 60(1088; 79-373, 82+674.

10370. Verbal false pretense—A purchase of prop-
erty by means of a false pretense is not criminal where
the false pretense relates to the purchaser's means or
ability to pay, unless such pretense shall be made in
writing and signed by the party to be charged. (5089)
[8882]

Cited and applied (110-401, 133+980).

10371. Value1 of evidence of debt, how ascertained—
Whenever the thing stolen is a written instrument, be-
ing an evidence of debt, other than a public or cor-
porate certificate, scrip, bond, or security having a
market value, or being the transfer of or evidence of
title to any property, or of the creating, releasing, or
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discharging of any demand, right, or obligation, the
amount of money due thereupon or secured to be paid
thereby and remaining unsatisfied, or which in any
contingency might be collected thereon or thereby,-or
the value of the property transferred or affected, or
the title to which is shown thereby, or the sum which
might be recovered for the want thereof, as the case
may be, shall be deemed the value of the thing stolen.
If the thing stolen be a ticket, paper, or other writing
entitling or purporting to entitle the holder or pro-
prietor thereof to a passage upon a railway car, vessel,
or other public conveyance, the price at which a ticket
entitling a person to a like passage is usually sold
shall be deemed its value. In every case not other-
wise regulated by statute, the market value of the
thing stolen shall be deemed its value. (5090) [8883]

89-244, 94+686.

10372. Claim of title, when ground of defense—Up-
on an indictment for larceny it shall be a sufficient
defense that the property was appropriated openly and
avowedly, under a claim of title preferred in good faith,
even though the claim be untenable. But this shall
not excuse the retention of the property of another to
offset or pay demands held against him. (5091) [8884]

43-378, 45+847; 61-101, 63+250.

10373. Intent to restore property—The fact that the
defendant intended to restore the property stolen shall
be no ground of defense, nor shall it be received in
mitigation of punishment unless the property shall
have been restored before complaint charging the com-
mission of the crime has been made to a magistrate.
(5092) [8885]

10374. Receiving stolen property—Averment and
proof—Every person who shall buy or receive any
stolen property, or any property which has been
wrongfully appropriated in such manner as to consti-
tute larceny under this chapter, knowing the same to
have been stolen or so dealt with, or who corruptly,
for any money, property, reward, promise, or agree-
ment for the same, shall conceal, withhold, or aid in
concealing or withholding, any property, knowing the
same to have been stolen or appropriated wrongfully
in such manner as to constitute larceny under the
provisions of this chapter, if such misappropriation has
been committed within the state, whether such prop-
erty was so stolen or misappropriated within or with-
out the state, shall be guilty of criminally receiving
such property, and shall be punished by imprisonment
in the state prison for not more than five years, or in
a county jail for not more than six months, or by a
fine of not more than two hundred and fifty dollars, or
by both. In an indictment under this section it shall
not be necessary to aver or prove upon trial that the
principal who stole the property has been convicted
or is amenable to justice. (5093) [8886]

17-76, 54; 108-174, 121+305. Knowledge that goods
were stolen may be shown by circumstances. Burden
of proof (10o-217, 117+483).

T4G-189, 178+48G.
AHhougrh guilty knowledge may be shown by circum-

stantial evidence, it must be proven beyond a reason-
able doubt. The charge may have led the jury to think
a less degree of certainty sufficient. 211-95S.

10375. Larceny at fires, how punished—Every per-
son who shall commit larceny in a building that is on
fire, or steal any property removed in consequence of
an alarm caused by a fire, shall be punished, whenever
the value of the property is more than one hundred
dollars, by imprisonment in the state prison for not
more than five years, or by a fine of not more than

five hundred dollars; whenever the value of the prop-
erty is one hundred dollars or less, by imprisonment in
the county jail for not more than two years, or by
fine of not more than two hundred dollars. (5094)'
[8887]

10376. Restoration of stolen property—Duty of of-
ficers—The officer arresting any person charged as
principal or accessory in any robbery or larceny shall
use reasonable diligence to secure the property alleged
to have been stolen, and after seizure shall be answer-
able therefor while it remains in his hands, and shall
annex a schedule thereof to his return of the warrant.
Whenever the county attorney shall require such prop-
erty for use as evidence upon the examination or trial,
such officer, upon his demand, shall deliver it to him
and take his receipt therefor, after which such county
attorney shall be responsible for the same. Upon con-
viction of the offender, whoever shall hold such prop-
erty shall turn it over to the owner. (5095) [8888]

EXTORTION OR OPPRESSION

10377. Extortion—Extortion is the obtaining of
property from another, with his consent, induced by a
wrongful use of force or fear, or under color of official
right. Every person who shall induce another, by a
threat, to do an unlawful injury to the person or prop-
erty of the one threatened, or to a relative or member
of his family, or to accuse him or any of them of any
crime, or to expose or impute to him or any of them
any deformity or disgrace, or to expose any secret
affecting him or any of them; every person who by
force or threat shall compel or induce another to make,
subscribe, execute, alter, or destroy any valuable se-
curity, or instrument or writing affecting or intended
to affect any cause of action or defence, or any property;
every person indebted to another for labor, or any agent
of any person, copartnership, or corporation so indebted,
who, with intent to secure a discount upon such indebt-
edness, shall wilfully refuse to pay the same, or falsely
deny the amount or validity thereof, or that the same
is due; and every person who shall extort any money
or other, property from another, under circumstances
not amounting to robbery, by means of force or any
threat hereinbefore mentioned—shall be guilty of ex-
tortion, and punished by imprisonment in the state
prison for not more than five years. (5096) [8889]

5-13, 1. What constitutes (99-487, 110+5; 131-65, 154+
737).

10378. Interfering with employee or membership in
union—It shall be unlawful for any person, company,
or corporation, or any agent, officer, or employee there-
of, to coerce, require, or influence any person to enter
into any agreement, written or verbal, not to join, be-
come, or remain a member of any lawful labor organ-
ization or association, as a condition of securing or
retaining employment with such person, firm, or cor-
poration. It shall be unlawful for any person, com-
pany, or corporation, or any officer or employee thereof,
to coerce, require, or influence any person to contribute
or pay to any person, company, or corporation, or
any officer or employee thereof, any sum of money or
other valuable thing for the sole purpose of securing
or retaining employment with such person, firm or cor-
poration. It shall be unlawful for any two or more
corporations or employers to combine, to agree to com-
bine, or confer together for the purpose of interfering
with any person in procuring, or in preventing him
from procuring, employment, or to secure the discharge
of any employee by threats, promises, circulating
blacklists, or any other means whatsoever. It shall be
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unlawful for any company or corporation, or any agent
or employee thereof, to blacklist any discharged em-
ployee, or by word or writing seek to prevent, hinder,
or restrain a discharged employee, or one who has vol-
untarily left its employ, from obtaining employment
elsewhere. Every person and corporation violating
any of the foregoing provisions shall be guilty of a
misdemeanor. (R. L. '05 § 5097, G. S. '13 § 8890,
amended '21 c. 389 § 1)

85-279, 88+759. This section declaring it unlawful for
two or more employers to combine or confer together for
purpose of preventing any person from procuring em-
ployment is not unconstitutional. If one employer by
conference with another prevents, without excuse or Jus-
tification, a third person from procuring employment
with such other employer, he is liable for damages to
the person so Interfered with. A malicious motive or
purpose is essential, not actual malice, but such as the
law implies from fact that act complained of was un-
lawful and without justification (100-225, 110+975). This
section, so far as It makes it an offense for an employer
to require or influence any person to agree not to join or
remain in labor union as a condition of obtaining or re-
taining employment, violates Const. U. S. Amend. 14 (118—
155, 136+584). See, 147-403, 180+545; 151-233, 186+785.

10379. Oppression under color of office—Every pub-
lic officer, or person pretending to be such, who, un-
lawfully and maliciously, under pretence or color of
official authority—

1. Shall arrest another or detain him against his
will;

2. Seize or levy upon another's property;
3. Dispossess another of any lands or tenements; or
4. Do any other act whereby another person shall

be injured in his person, property, or rights—
Commits oppression, and shall be guilty of a gross

misdemeanor. (5098) [8891]
10380. Extortion by public officer—Every public of-

ficer who shall ask or receive, or agree to receive, a
fee or other compensation for his official services,
either in excess of that allowed him by statute, or,
where no fee or compensation is allowed to him by
statute therefor, commits extortion, and shall be guilty
of a misdemeanor. (5099) [8892]

12-490, 393; 14-456, 340.

10381. Blackmail—Every person who, knowing its
contents, and with intent by means thereof to extort
or gain any money or other property, or to do or abet
or procure any illegal or -wrongful act, shall send,
deliver, or in any manner cause to be forwarded or
received, or who shall make and part with for the
purpose of being delivered, any letter or writing,
threatening—

1. To accuse any person of a crime;
2. To do any injury to any person or property;
3. To publish or connive at publishing any libel; or
4. To expose or impute to any person any de-

formity or disgrace—
Shall be punished by imprisonment in the state

prison for not more than five years. (5100) [8893]
5-13, 1.

10382. Written and verbal threats—Every person
who, knowing the contents thereof, shall send, deliver,
or in any manner cause to be sent or received, any
letter or other writing, threatening to do any unlaw-
ful injury to the person or property of another, or
who, under circumstances not amounting to robbery,
or an attempt at a robbery, with intent to extort or
gain any money or other property, shall verbally make
such threat as would be criminal under §§ 10377-
10381, if made or communicated in writing, shall be
guilty of a misdemeanor. And it is not material wheth-
er such threat be made of things to he done or omitted

by the offender or by any other person. (5101) [8894]
131-65, 154+737

FALSE PERSONATION, ETC.

10383. Falsely personating another—Every person
who shall falsely personate another, and in such as-
sumed character shall—

1. Marry or pretend to marry or to sustain the
marriage relation towards another;

2. Become bail or surety for a party in an action
or special proceeding, civil or criminal, before a court
or officer authorized to take such1 bail or surety;

3. Confess a judgment;
4. Subscribe, verify, publish, acknowledge, or prove

a written instrument which by law may be recorded,
with intent that the same may be delivered or used
as true; or

5. Do any other act in the course of any action or
proceeding whereby, if it were done by the person
falsely personated, such person might in any event
become liable to an action or special proceeding, civil
or criminal, or to pay a sum of money, or to incur a
charge, forfeiture, or penalty, or whereby any benefit
might accrue to the offender or to any other person—

Shall be punished by imprisonment in the state pris-
on for not more than five years; but no indictment can
be found for the crime specified in the first clause of
this section except upon complaint of the person in-
jured, if living, and within a year after its commission.
(5102) [8895]

10384. Receiving property in false character—Every
person who • shall falsely personate another, and in
such assumed character receive any money or prop-
erty, knowing that it is intended to be delivered to the
individual so personated, with intent to convert the
same to his own use, or to that of another person who
is not entitled thereto, shall be punished in the same
manner and to the same extent as for larceny of the
money or property so received. (5103) [8896]

10385. Personating an officer—Every person who
shall falsely personate a public officer, civil ^or mili-
tary, or a policeman, or a private individual having
special authority by law to perform an act affecting
the rights or interests of another, or who, without
authority, shall assume any uniform or badge by
which such an officer or person is lawfully distinguish-
ed, and in such assumed character shall do an act
purporting to be official, whereby another is injured
or defrauded, shall be guilty of a gross misdemeanor.
(5104) [8897]

10386. Obtaining signature by false pretenses—
Every person who, with intent to cheat or defraud
another, shall designedly, by color or aid of a false
token or writing or other false pretense, obtain the
signature of any person to a written instrument, shall
be punished by imprisonment in the state prison for
not more than three years, or in a county jail for not
more than one year, or by a fine of not more than
three times the value of the money or property af-
fected or obtained thereby, or by both. (5105) [8898]

47-483, 50+532.

10386a. False representation as to ownership of
land and execution of deed thereto—Every person who
shall falsely and fraudulently represent that he is the
owner of any parcel or tract of land to which he has
no title, and execute a deed of the same, with intent
to defraud any other person, shall be punished by im-
prisonment in the state prison for not more than two
years, nor less than six months. (5106)
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10387. Obtaining employment by false letter or cer-
tificate—Every person who shall obtain employment,
or appointment to any office or place of trust, by color
or aid of any false or forged letter or certificate of
recommendation, shall be guilty of a misdemeanor.
(5107) [8900]

10388. False statements to obtain credit—Any per-
son who, either individually or in a representative
capacity,

(1) Shall knowingly make a false statement in
writing to any person, firm or corporation engaged in
banking or to any savings bank or trust company re-
specting his own financial condition, or the financial
condition of any person, firm or corporation for the
purpose of procuring a loan or credit in any form, or
an extension of credit from such person, firm or cor-
poration to whom such false statement is made, either
for his own use, or for the use of any person, firm or
corporation, or

(2) Having previously made or having knowledge
that another has previously made a statement in writ-
ing to any person, firm or corporation engaged in
banking or to any savings banK or trust company re-
specting his own financial condition or the financial
condition of any person, firm or corporation, shall
afterwards, on the faith of such statement, procure
from such person, firm or corporation, to whom any
such previous statement has been made, either for his
own use or for the use of any person, firm or cor-
poration, a loan or credit in any form, or an extension
of credit, knowing at the time of procuring the same
that such previously made statement is in any material
particular false with respect to the financial condition
of himself or of any firm or corporation at the time
of procuring such loan, credit or extension of credit, or

(3) Shall deliver to any note broker, or other
agent, for the sale or negotiation of commercial paper
to any person, firm or corporation engaged in banking,
or to any savings bank or trust company, any state-
ment in writing, knowing the same to be false, respect-
ing his own financial condition or the financial condi-
tion of any person, firm or corporation for the pur-
pose or with the intent of having such statement used
in furtherance of the sale, pledge or negotiation of
any note, bill or other instrument for the payment of
money, made or endorsed or accepted, or owned in
whole or in part by him individually, or by any person,
firm or corporation, or

(4) Having previously delivered or having knowl-
edge that another has previously delivered to any note
broker, or other agent, for the sale or negotiation of
commercial paper described in the preceding subdivi-
sion, a statement in writing respecting his own finan-
cial condition or the financial condition of any person,
firm or corporation, shall afterwards deliver to any
such note broker or other such agent, for the purpose
of sale, pledge or negotiation, on the faith of any
such statement, any note, bill or other instrument for
the payment of money made, endorsed, accepted or
owned in whole or in part, either by himself or by any
person, firm or corporation, knowing at the time that
such previously delivered statement is in any material
particular false as to the present financial condition of
himself, or any person, firm or corporation, shall be
guilty of a gross misdemeanor and punishable by fine
not exceeding one thousand dollars or imprisonment
not exceeding five years, or both. ('09 c. 431 § 1)
[8901]

135-89, 160+204,

10389. False statements concerning value—Excep-
tion—Any person who knowingly makes or publishes

any book, prospectus, notice, report, statement, exhibit
or other publication containing any statement which
is wilfully false and which is intended to give and does
give a substantially greater or less apparent value to
the shares, bonds or property, or any part thereof, of
any corporation, joint stock association, co-partnership
or individual, than said shares, bonds, property or any
part thereof, shall in fact possess, shall be deemed
guilty of a felony. Provided, that nothing herein con-
tained shall apply to any report or statement made to
any commercial agency or any report or statement
solicited by the person, firm or corporation to whom
it is made. ('09 c. 479 § 1) [8902]

10390. False statement in advertisement—Any per-
son, firm, corporation or association who, with intent
to sell or in any wise dispose of merchandise, securities,
service, or anything offered by such person, firm, cor-
poration or association, directly or indirectly, to the
public, for sale or distribution, or with intent to in-
crease the consumption thereof, or to induce the public
in any manner to enter into any obligation relating
theret®, or to acquire title thereto, or any interest
therein, makes, publishes, disseminates, circulates, or
places before the public, or causes, directly or indirect-
ly, to be made, published, disseminated, circulated, or
placed before the public, in this state, in a newspaper
or other publication, or in the form of a book, notice,
handbill, poster, bill, label, circular, pamphlet, or letter,
or in any other way, an advertisement of any sort re-
garding merchandise, securities, service or anything so
offered to the public, which advertisement contains any
assertion, representation or statement of fact which
is untrue, deceptive or misleading, shall be guilty of a
misdemeanor. ('13 c. 51 § 1, amended '15 c. 309 § 1)
[8903]

10391. Enforcement—The duty of a strict observ-
ance and enforcement of this law and prosecution for
any violation thereof is hereby expressly imposed up-
on the Dairy and Food Commission of the State of
Minnesota, and it shall be the duty of the county at-
torney of any county wherein a violation of this act
shall have occurred, upon complaint being made to
him, to prosecute any person violating any of the pro-
visions of this act. ('15 c. 309 § 2)

10392. False statements as inducement to entering
employment—It shall be unlawful for any person, part-
nership, company, corporation, association or organ-
ization of any kind, doing business in this state, direct-
ly or through any agent or attorney, to induce, in-
fluence, persuade or engage any person to change from
one place to another in this state, or to change from
any place in any state, territory or county to any place
in this state, to work in any branch of labor through
or by means of knowingly false representations, wheth-
er spoken, written or advertised in printed form, con-
cerning the kind or character of such work, the com-
pensation therefor, the sanitary conditions relating to
or surrounding it, or failure to state in any adver-
tisement, proposal or contract for the employment that
there is a strike or lock out at the place of the pro-
posed employment, when in fact such strike or lockout
then actually exists in such employment at such place.
Any such unlawful acts shall be deemed a false ad-
vertisement or misrepresentation for the purposes of
this act. ('13 c. 544 § 1, amended '23 c. 272 § 1)
[8904]

10393. Penalties—Any person, firm, association or
corporation violating any provision of this act shall be
guilty of a misdemeanor. Any person who shall be in-
fluenced, induced or persuaded to enter or change his
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employment or change his place of employment
through or by means of any of the things prohibited in
section 10392 hereof, shall have a right of action for
the recovery of all damages that he shall have sus-
tained in consequence of the false or deceptive repre-
sentations, false advertising or false pretenses used to
induce him to enter into or change his place of em-
ployment against any person, firm, association or cor-
poration directly or indirectly causing such damage;
and in addition to all such actual damages such person
may have sustained, shall have the right to recover
such reasonable attorneys' fees as the Court shall fix
to be taxed as costs in any judgment recovered. ('13
c. 544 § 2, amended '23 c. 272 § 2) [8905]

10394. Removing property from mortgaged land—
Every mortgagor or other person who shall remove
any building, fixture, or fence situate or being upon
any real estate on which a mortgage or mechanic's
lien exists, either before or after the foreclosure of
such mortgage or lien, to the prejudice of the holder
thereof, with intent to impair or lessen the value of
such mortgage or lien, without first having obtained
the consent of the person owning or holding the same,
shall be punished by imprisonment in the county jail
for not more than six months, or by fine of not more
than five hundred dollars, or by both. (5108) [8906]

10395. Selling or concealing mortgaged chattels—
Every person who, with intent to place mortgaged
personal property beyond the reach of the mortgagee
or his assigns, shall remove or conceal, or aid or abet
in removing or concealing, any such property, and any
mortgagor of such property who shall assent to or
knowingly suffer such removal or concealment, or, at
any time before the debt secured by a chattel mortgage
has been fully paid, shall sell, convey, or in any man-
ner dispose of the personal property so mortgaged, or
any part thereof, without the written consent of the
mortgagee or his assigns, or without informing the
person to whom he shall sell, convey, or dispose of the
same that it is mortgaged, and the true amount then
due on the debt secured by such mortgage, shall be
punished by imprisonment in the state prison or county
jail for not more than one year, or by fine of not more
than five hundred dollars.

Chattel mortgage within the meaning of this act
shall include every written instrument whether in form
a chattel mortgage or contract of conditional sale,
whereby the title of personal property therein described
is mortgaged, held or reserved as security for a debt;
mortgaged personal property shall include all personal
property which is described in or covered by any such
instrument; and the provisions and penalties of this
act shall apply to all vendors and vendees of personal
property, the title to which is so held or reserved, in
the same manner and with the same force and effect
as applicable to mortgagors and mortgagees. (R. L.
'05 § 5109, G. S. '13 § 8907, amended '17 c. 90 § 1)

193-1-694; 194+107.
Intent Is not an ingredient of the offense. 194+107.
Defendant was not entitled to an instruction directing

the jury to acquit if tht, morlf?a^ee verbally or by ac-
quiescence consented to a sale of the property, for he
had violated the statute if he failed to inform the pur-
chaser of the unpaid mortgage as charged in the indict-
ment. 156-104, -.[4+107.

Amendment of 11)17 did not violate Const., Art. 4, §
27. 211-J-3.

10396. Indictment—In any prosecution under §
10395, it shall be a sufficient allegation and description
of the mortgage and the mortgaging of personal prop-
erty to state that such property was duly mortgaged by
a certain chattel mortgage, giving the date thereof

and the names of the mortgagor and mortgagee.
(5110) [8908]

27-309, 7+2G4; 32-537, 21+746; 34-339, 25+708.

10397. Selling, etc., borrowed property—Every per-
son who, without the consent of the owner thereof,
shall sell, pledge, pawn, or otherwise dispose of any
property which he has borrowed or hired from the
owner, shall be guilty of a misdemeanor. But this
shall not apply to a person leasing or lending property
for a time not exceeding that for which the same was
hired or lent to himself. (5111) [8909]

FRAUDULENT INJURY OF VESSELS

10398. Wilful destruction of vessel—Every person
who shall wreck, burn, sink, scuttle, or otherwise in-
jure or destroy a vessel or its cargo, or wilfully per-
mit the same to be done, with intent to prejudice or
defraud an insurer or any other person, or who shall
fit out any vessel, or shall load any cargo on board
thereof, with intent to permit or cause the same to be
wrecked, sunk, or otherwise injured or destroyed, and
thereby defraud or prejudice an insurer or other per-
son, shall be punished by imprisonment in the state
prison for not more than five years. (5112) [8910]

10399. Making false manifest, invoice, etc.—Every
person who shall prepare, make, or subscribe a false
or fraudulent manifest, invoice, bill of lading, ship's
register, or protest, with intent to defraud another,
shall be punished by imprisonment in the state prison
for not more than three years, or by a fine of not
more than one thousand dollars, or by both. (5113)
[8911]

10400. Fraudulent destruction of insured property—
Every person who, with intent to defraud or prejudice
the insurer thereof, shall wilfully burn or in any man-
ner injure or destroy property not specified or in-
cluded hereinbefore in this subdivision, which is in-
sured at the time against loss or damage by fire or
any other casaalty, under such circumstances that the
offence is not arson in any of its degrees, shall be
punished by imprisonment in the state prison for not
more than five years, or by a fine of not more than
five hundred dollars, or by both. (5114) [8912]

FALSE WEIGHTS AND MEASURES

10401. Using false weights and measures—Every
person who shall injure or defraud another by using,
with knowledge that the same is false, a false weight,
measure, or other apparatus for determining the quan-
tity of any commodity or article of merchandise, or by
knowingly delivering less than the quantity he repre-
sents; or who shall retain in his possession any weight
or measure, knowing it to be false, unless it appears
beyond a reasonable doubt that it was so retained
without intent to use it, or permit it to be used in
violation of the foregoing provisions of this section;
or who shall knowingly mark or stamp false or short
weights or false tare on any cask or package, or
knowingly sell or offer for sale any cask or package
so marked—shall be guilty of a misdemeanor. (5115)
[8913]

83-441, 86+431; 118-128, 136+565; 124-307, 144+9B2; 136-
361, 162+451.

10402. Containers for small fruits to be of legal
size—It shall be unlawful for any person to sell, offer
for sale, or give away, any containers for the distribu-
tion of berries or small fruits in less quantities than
one bushel, unless said containers are of the capacity
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of one quart, one pint, or one-half pint, or multiples of
a quart standard dry measure, and all sales of rasp-
berries, blackberries, blueberries, currants, gooseber-
ries, strawberries, and similar berries, and all plums,
cherries and similar small fruit, in less quantities than
one bushel shall be by dry measure, or in containers
as above specified. The possession of containers for
berries or small fruit shall be presumptive evidence
that they were to be used for distribution. ('13 c.
66 § 1) [8914]

10403. Not to be refilled—In no case shall said con-
tainers be refilled for use in the sale of berries or
small fruits of any kind whatsoever. ('13 c. 66 § 2)
[8915]

10404. Penalty for violation—Any person violating
the provisions of this law shall be guilty of a misde-
meanor and punished by a penalty of not less than ten
dollars nor more than one hundred dollars, or by im-
prisonment in the county jail for not less than ten
days nor more than ninety days. ('13 c. 66 § 3) [8916]

FRAUD IN THE MANAGEMENT OF
CORPORATIONS

10405. Fraud in stock subscriptions—Every person
who shall sign the name of a fictitious person to any
subscription for, or agreement to take, stock in any
corporation existing or proposed, and every person
who shall sign to any subscription or agreement the
name of any person, knowing that such person does
not intend in good faith to comply with the terms
thereof, or under any understanding or agreement that
the terms of such subscription or agreement are not
to be complied with or enforced, shall be guilty of a
gross misdemeanor. (5116) [8917]

10406. Fraudulent issue of stock, scrip, etc.—Every
officer, agent, or other person in the service of any
joint-stock company or corporation, domestic or for-
eign, who wilfully and knowingly, with intent to de-
fraud, shall—

1. Sell, pledge, or issue, or cause to be sold, pledged,
or issued, or sign or execute, or cause to be signed or
executed, with intent to sell, pledge, or issue, or to
cause to be sold, pledged, or issued, any certificate or
instrument purporting to be a certificate or evidence
of the ownership of any share or shares of such com-
pany or corporation, or any bond or evidence of debt 'or
writing purporting to be a bond or evidence of debt
of such company or corporation, without being first
duly authorized by such company or corporation, or
contrary to the charter or laws under which such cor-
poration or company exists, or in excess of the power
of such company or corporation, or of the limit im-
posed by law or otherwise upon its power to create or
issue stock or evidence of debt; or

2. Reissue, sell, pledge, or dispose of, or cause to
be reissued, sold, pledged, or disposed of, any sur-
rendered or canceled certificates or other evidence of
the transfer or ownership of any such share or shares—

Shall be punished by imprisonment in the state prison
for not less than three nor more than seven years, or
by fine of not more than three thousand dollars, or
by both. (5117) [8918]

67-267, 69+904.

10407. Receiving deposit in insolvent banks—Every
officer, director, - stockholder, cashier, teller, manager,
member, messenger, clerk, person, party, or agent of
any bank, banking corporation, association or firm,
banking house, savings bank, banking exchange, brok-
erage deposit company and private bank, and every
person, company, and corporation engaged in whole or

in part in banking, brokerage, exchange, or deposit
business in any way, who shall accept or receive on
deposit in such bank or banking institution as afore-
said, with or without interest, from any person, any
money, bank bills, or notes, or certificates or currency,
or other notes, checks, bills, drafts, or paper circulat-
ing as money, when he knows, or has good reason to
know, that such person, bank, banking corporation,
association or firm, banking house, savings bank, bank-
ing exchange, brokerage deposit company or private
bank as aforesaid is unsafe or insolvent, and every
person knowing such insolvency or unsafe condition
who shall be accessory to, or permit, or connive at the
accepting or receiving on deposit therein or thereby
any such deposits as aforesaid, shall be guilty of felony,
and punished by imprisonment in the state prison for
not less than one nor more than ten years, or by fine
of not less than five hundred dollars nor more than ten
thousand dollars. (5118) [8919]

62-540, 64+1022; 70-1, 72+797; 80-322, 83+190; 82-434, 85+
234; 82-448, 85+229; . 91-321, 98+92; 94-384. 102+913.
Knowledge of insolvency (98-515, 108+953; 99-327, 109+
598; 110-247, 124+1091). See 196+271.

164-265, 204+938.
Where a statute imposes n duty unon a party, and

that party disobeys the mandate of such statute, he
thereby renders himself liable in damages to the party
for whose protection the statute was enacted. 157—366,
196+270.

10408. Frauds in keeping accounts, etc. — Every
director, officer, or agent of any corporation or joint-
stock association, who shall knowingly receive or
possess himself of any property of such corporation or
association, otherwise than in payment of a just de-
mand, and, with intent to defraud, shall omit to make,
or to cause or direct to be made, a full and true entry
thereof in the books or accounts of such corporation
or association, and every director, officer, agent, or
member of any corporation or joint-stock association,
who, with intent to defraud, shall destroy, alter, muti-
late, or falsify any of the books, papers, writings, or
securities belonging to such corporation or association,
or shall make, or concur in the making of, any false
entry, or shall omit or concur in the omitting to make
any material entry in any book of accounts, or other
record or document kept by such corporation or associ-
ation, shall be punished by imprisonment in the state
prison for not more than ten years, or in a county jail
for not more than one year, or by a fine of not more
than five hundred dollars, or by both. (5119) [8920]

212+528.

10409. False reports of corporations—Every direct-
or, officer, or agent of any corporation or joint-stock
association who shall knowingly concur in making or
publishing any written report, exhibit, or statement of
its affairs or pecuniary condition, containing any ma-
terial statement which is false, other than such as are
elsewhere in the Revised Laws specially made punish-
able, shall be guilty of a misdemeanor. (5120) [8921]

212+528.

FRAUDULENT BILLS OF LADING, ETC.

10410. Fictitious bills of lading — Every master,
owner, or agent of any vessel, and every officer or
agent of any railway, express, or transportation com-
pany, or other carrier, who shall deliver any bill of
lading, receipt, or other voucher by which it shall ap-
pear that merchandise of any kind has been shipped
on board a vessel, or delivered to a railway, express, or
transportation company, or other carrier, unless the
same has been so shipped or delivered, and shall be at
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the time actually under the control of such carrier, or
the master, owner, or agent of such vessel, or officer or
agent of such company, to be forwarded as expressed
in such bill of lading, receipt, or voucher, shall be
punished by imprisonment in a county jail for not
more than one year, or by a fine of not more than one
thousand dollars, or by both. (5121) [8922]

44-224, 237, 46+342, 560.

10411. Fictitious warehouse receipts—Every per-
son carrying on the business of a warehouseman,
wharfinger, or other depositary of property, who shall
issue any receipt, bill of lading, or other voucher for
grain or merchandise of any kind which has not been
actually received upon the premises of such person,
and is not under his actual control at the time of issu-
ing such instrument, whether the same shall be issued
to a person as owner, or as security for any indebted-
ness, shall be punished by imprisonment in a county
jail for not more than one year, or by fine of not more
than one thousand dollars, or by both; but no person
shall be convicted under this section or § 10410 for
the reason that the contents of any barrel, box, case,
cask, or other vessel or package mentioned in the bill
of lading, receipt, or other voucher did not correspond
with the description contained in such instrument, if
such description corresponds substantially with the
mark, label, or brand upon the outside of such vessel
or package, unless it appears that the defendant knew
that such marks, labels, or brands were untrue. (5122)
[8923]

10412. Duplicate receipts—Selling stored property,
etc.—Every person mentioned in §§ 10410, 10411, who
shall issue any second or duplicate receipt or voucher
of a kind specified in said sections, while a former
receipt or voucher for the grain or merchandise speci-
fied in such second receipt is outstanding and uncan-
celed, without writing across the face of the same, the
word "Duplicate," in a plain and legible manner, and
every such person who shall sell or pledge any mer-
chandise for which a bill of lading, receipt, or voucher
has been issued by him, without the consent thereto in
writing of the person holding such bill, receipt, or
voucher, shall be punished by imprisonment in a county
jail for not more than one year, or by fine of not more
than one thousand dollars, or by both. (5123) [8924]

MALICIOUS MISCHIEF—INJURIES TO PROPERTY

10413. Injuries to railways, etc.—Every person
who—•

1. Shall displace, remove, injure, or destroy a rail,
sleeper, switch, bridge, viaduct, culvert, embankment,
or structure, or any part thereof, attached or apper-
taining to or connected with a railway, whether oper-
ated by steam, electricity, or any other motive power;

2. Shall place any obstruction upon the track of
such a railway; or

3. Shall wilfully discharge a loaded firearm, or pro-
ject or throw a stone or other missile, at a railway
train, locomotive, car, or vehicle standing or moving
upon a railway—

Shall be punished as follows:
a. If thereby the safety of any person is endanger-

ed, by imprisonment in the state prison for not more
than ten years.

b. In every other case, by imprisonment in the state
prison for not more than three years, or by fine of not
more than two hundred and fifty dollars, or by both.
(5124) [8925]

Subd. 1. Not applicable to fences (43-444, 45+721).
Subd. 2. 28-421, 10+475; 53-541, 55+741.

10414. Endangering life and property by explosives
—Every person who shall place gunpowder or any
other explosive substance in, upon, under, against, or
near to any building, car, vessel, or structure, with
intent to destroy, throw down, or injure the whole or
any part thereof, under such circumstances that, if
the intent should be accomplished, human life or safety
would thereby be endangered, although no damage be
actually done, shall be guilty of a felony. Every per-
son who shall unlawfully and maliciously, by the
explosion of gunpowder or other explosive substance,
destroy or damage any building or vessel, shall be
punished as follows:

1. If the life or safety of a human being is en-
dangered, by imprisonment in the state prison for not
more than ten years;

2. In every other case, by imprisonment hi the
state prison for not more than five years. (5126)
[8926]

10415. Burning growing crops, etc.—Every person
who shall wilfully burn or set fire to any grain, grass,
growing crop, standing timber, or to any building,
fixture, or appurtenance to real property of another,
under circumstances not amounting to arson in any
degree, shall be punished by imprisonment in a county
jail for not more than one year. (5126) [8927]

117-401, 136+12.
In prosecution for arson, defendant was not entitled

to instruction permitting conviction for malicious mis-
chief. 210+403.

10416. False signals for vessel, etc.—Every person
who, with intent to endanger a vessel, railway engine,
or railway train, shall show, mask, extinguish, alter,
or remove a light or signal, or exhibit any false light
or signal shall be punished by imprisonment in the
state prison for not more than ten years. (5127)
[8928]

10417. Injury to United States lights—Every per-
son who shall wilfully break,' injure, deface, or de-
stroy any lighthouse station, post, platform, steps,
lamps or other structure pertaining to such lighthouse
station, the same being the property of the United
States, or shall extinguish any light erected by the
United States upon or along the navigable waters of
this state, to aid in the navigation thereof, in case no
punishment is provided therefor by the laws of the
United States, shall be punished as follows:

1. Whenever such act is done with intent to en-
danger the safety of any vessel navigating.said waters,
or to jeopardize the safety of any person or property
in or upon any such vessel, by imprisonment in the
state prison for not more than five years;

2. In all other cases, by imprisonment in the county
jail for not more than one year, or by fine of not
more than one hundred dollars, or by both. (5128)
[89291

Cited (101-197, 112+395).

10418. Buoys or beacons—Mooring to—Injuring—
Every person who shall moor any vessel, boat, skiff,
barge, scow, raft, or part of a raft, to any buoy or
beacon placed in the navigable waters of the state,
or in any bay or river thereof, by authority of the
United States, or shall in any manner hang on, with
any vessel, boat, skiff, barge, scow, raft, or part of a
raft, to any such buoy, or beacon, or shall wilfully re-
move, damage, or destroy any such -buoy or beacon,
or shall cut down, remove, damage, or destroy any
beacon erected on land in this state by the authority
of the United States, shall for every such offence be
punished by a fine of not less than one hundred dol-
lars nor more than two hundred dollars, or by im-
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prisonment in the county jail not less than one nor
more than six months, or by both. One-half of all
fines collected under this section and § 10417 shall be
paid to the informer, and the other half into the com-
mon school fund of the county where conviction is had.
(5129) [8930]

10419. Injuring highways, etc.—Every person who
shall wilfully or maliciously displace, remove, injure,
or destroy—

1. A highway, or a private way laid out by author-
ity of law, or a bridge upon such public or private way;

2. A pile or other material fixed in the ground, and
used for securing any bank or dam of any river or
other water, or any dock, quay, jetty, or lock;

3. A' buoy or beacon lawfully placed in any waters
within the state;

4. A tree, rock, post, or other monument which has
been erected or marked for the purpose of designating
a point in the boundary of the state, of a county, city,
village, town, or of a farm, tract, or lot of land, or
any mark or inscription thereon;

5. A mileboard, milestone, or guidepost erected up-
on a highway, or any inscription thereon;

6. A line of telegraph or telephone, or any part
thereof, or any appurtenance or apparatus connected
with the working of any magnetic or electric telegraph
or telephone, or the sending or conveyance of messages
thereby;

7. A pipe or main for conducting gas or water, or
any works erected for supplying buildings with gas or
water, or any appurtenance or appendage connected
therewith;

8. A sewer or drain, or a pipe or main connected
therewith or forming part thereof; or

9. Who shall destroy, or damage with intent to
destroy or render useless, any engine, machine, tool,
or implement intended for use in trade or husbandry—

Shall be guilty of a misdemeanor. (5130) [8931]
10420. Interfering with dam, etc.—Every person

who shall wilfully or maliciously displace, remove, in-
jure, or destroy any pier, boom, or dam lawfully erect-
ed or maintained upon, in, or across any water within
the state, or any stream forming a boundary thereof,
or shall hoist any gate in or about such dam, shall be
guilty of a felony, and punished by imprisonment in
the state prison for not less than one nor more than
ten years, or by fine of not less than three hundred
dollars nor more than one thousand dollars. (5131)
[8932]

Cited (101-197, 112+305, 130-229, 153+532).

10421. Obstructing public levees—It shall be un-
lawful for any houseboat, or other craft not used for
the transportation of freight or passengers, to moor
to or lay at the public levee of any city, village, or
town, on the navigable waters of this state, where it
will interfere with, inconvenience, or endanger the
landing of any freight, passenger, or towing vessel.
Every owner or person in charge of any such boat or
craft, upon notice by the police of any city, village, or
town, or the owner or agent of any freight, passenger,
or towing craft, that it is obstructing the levee, inter-
fering with, inconveniencing, or endangering the land-
ing of any freight, passenger, or towing vessel, shall
immediately cause the same to be removed, and, upon
neglect or refusal so to do, shall be punished by im-
prisonment in the county jail for not more than sixty
days, or by a fine of not more than fifty dollars. (5132)
[8933]

10422. Injury of property—Every person who shall
wilfully—

1. Cut down, destroy, or injure any wood or timber
standing or growing, or which has been cut down and
is lying upon lands of another or of the state;

2. Cut down, girdle, or otherwise injure a fruit,
shade, or ornamental tree standing on the lands of an-
other or of the state;

3. Sever from the freehold of another or of the
state any produce thereof, or anything attached there-
to;

4. Dig, take, or carry away, without lawful author-
ity or consent, from any lot of land in any city or
village, or from any lands included within the limits
of a street or avenue laid down on the map of such
city or village, or otherwise recognized or established,
any earth, soil, or stone;

5. Enter, without the consent of the owner or occu-
pant, any orchard, fruit garden, vineyard, garden, field,
or ground whereon is cultivated or growing any fruit
or vegetable with intent to take, injure, or destroy
anything there grown or growing.

6. Cut down, destroy, or in any way injure any
shrub, tree, or vine being or growing within any such
orchard, garden, vineyard, or upon any such ground,
or any building, framework, or erection thereon, or

7. Untie, unfasten or liberate, without authority,
the horse or team of another, or lead, ride or drive
away, without authority, the horse or team of another,
from the place where left by the owner or person in
charge thereof, any person who shall be found guilty
of any offense named .in subdivisions 1, 2, 3, or 6 of
this section shall be punished by imprisonment in the
county jail for not more than six months, or by a
fine of not more than two hundred and fifty dollars,
or both.

Any person found guilty of any offense named in
subdivisions 4, 5 or 7 of this section, shall be guilty
of a misdemeanor. (R. L. § 5133, amended '09 c. 145
§ 1) [8934]

Subd. 3 (93-106, 103+728). 127-510, 150+209.

10422-1. Cutting, removing or transporting growing
pine, cedar, evergreen or coniferous trees, etc., for
decorative purposes or for sale without consent of land-
owner—No person shall cut, remove or transport for
decorative purposes or for sale, in its natural condi-
tion and untrimmed, any growing pine, cedar, ever-
green or coniferous tree, bush, sapling or shrub (except
nursery stock) without the written consent of the
owner of the land on which the same is grown, whether
such land be publicly or privately owned. Such writ-
ten consent shall contain the legal description of the
land where such tree, bush, or sapling or shrub was
cut, as well as the name of the legal owner thereof,
and if not recorded in the office of the proper register
of deeds, shall be carried by the person cutting, remov-
ing or transporting any such trees, bushes, saplings or
shrubs untrimmed or in the natural condition, and shall
be exhibited to any officer of the law at his request at
any time. Failure'to so exhibit such written consent
shall be prima facie evidence that no such consent was
given or exists. ('27, c. 10, § 1)

10422-2. Same—Punishment—Any person who vio-
lates any of the provisions of this act shall, for the
first violation, be guilty of a misdemeanor; and for a
second and each subsequent violation during the same
calendar year shall be guilty of a gross misdemeanor.
('27, c. 10, § 2)

10422-3. Same—Proof of intent—Defenses—In any
prosecution under this act, it shall not be necessary to
prove any intent of the accused other than such intent
as may be inferred from the doing of the acts or things
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herein prohibited; but any honest mistake of fact
(either as to section lines or otherwise) which could
not have been avoided or discovered by due care and
diligence, if established by satisfactory proof on the
part of the accused, shall be a good defense. But it
shall be no defense, nor admissible in evidence, that
the violation charged was committed by the accused for
the purpose of procuring Christmas trees or for any
other decorative purpose. ('27, c. 10, § 3)

10422-4. Same—Construction of act—This act shall
be deemed supplementary and in addition to, and shall
in no wise detract from, modify, or repeal any exist-
ing statute or law, civil or criminal, which is or may
be applicable to anything done in violation of this act.
But, at the election of the prosecutor, any offender
may be prosecuted under either or any of said statutes
or laws, but not more than once for the same offense.
('27, c. 10, § 4)

10423. Divulging telegram or telephone message—
Every person who shall wrongfully obtain or attempt
to obtain any knowledge of a telegraphic or telephonic
message by connivance with a clerk, operator, mes-
senger or other employe of a telegraph or telephonic
company, and every clerk, operator, messenger or other
employe who shall wilfully divulge to any but the
person for whom it was intended, the contents of any
telephonic message or any telegraphic message in-
trusted to him for transmission or delivery, or the
nature thereof, or who shall wilfully refuse or neglect
duly to transmit or deliver any such telegraphic mes-
sage shall be punished by imprisonment in the county
jail for not more than six months or by fine of not
'more than one thousand dollars, or by both. (R. L.
§ 5134, amended '07 c. 212 § 1) [8935]

75-368. 375, 77+985.

10424. Opening sealed letters, etc.—Every person
who shall wilfully and without authority open or read,
or cause to be opened or read, a sealed letter or tele-
gram, or shall publish the whole or any portion of such
a letter or telegram, knowing it to have been opened
or read without authority, shall be guilty of a mis-
demeanor. (5135) [8936]

10425. Injury to standing crops—Every person who
shall maliciously injure or destroy any standing crops,
grain, cultivated fruits, or vegetables, the property of
another, in any case for which punishment has not been
otherwise prescribed by statute, shall be guilty of a
misdemeanor. (5136) [8937]

10426. Injury to works of art, etc.—Every person
who, not being the owner thereof, and without lawful
authority, shall wilfully injure, disfigure, remove, or
destroy a gravestone, monument, work of art, useful
or ornamental improvement, shade tree or ornamental
plant, whether upon private ground, or upon a road,
street, sidewalk, cemetery, or public park or place; or
who shall remove from any grave in a cemetery any
flowers, memorials, or other tokens of affection, or
anything connected therewith; or who shall wilfully
mar or deface any building or signboard; or who shall
extinguish a lamp, or break, destroy or remove any
lamp or lamp-post, or any railing or post erected on
a bridge, sidewalk, road, street, court, or passage—
shall be guilty of a misdemeanor. (5137) [8938]

10427. Injury to works of art, etc.—A person who,
not being the owner thereof, and without lawful author-
ity, wilfully injures, disfigures, removes or destroys a
grave stone, monument, work of art, or useful or orna-
mental improvement, or any shade tree or ornamental
plant, whether situated upon private ground or upon
a street, road or sidewalk, cemetery or public park or

place, or who injures or removes from any grave in a
cemetery any flowers, memorials or other tokens of
affection, or other thing connected with them, or who
hitches any horse or other animal to any monument,
grave stone, tree or shrub on any cemetery grounds,
is guilty of a misdemeanor. (G. S. 1894, | 6786,
amended '05 c. 90 § 1) [8939]

10428. Injury to articles in museum—Every person
who shall maliciously cut, tear, deface, soil, obliterate,
break, or destroy a book, map, chart, picture, engrav-
ing, statue, coin, model, apparatus, specimen, or other
work of literature, or object of art or curiosity, de-
posited in a public library, gallery, museum, collection,
fair, or exhibition, shall be punished by imprisonment
in the state prison for not more than three years, or
in a county jail for not more than one year, or by a
fine of not more than five hundred dollars, or by both.
(5138) [8940]

10429. Performing unpublished dramatic or musical
composition—Selling copy—Any person, company or
corporation who knowingly causes to be publicly per-
formed, or represented for profit, any unpublished or
undedicated dramatic composition, or musical composi-
tion known as an opera, without the consent of its
owner or proprietor, who knowing that such dramatic
or musical composition is unpublished or undedicated,
and without the consent of its owner or proprietor,
permits, aids or takes part in such a performance or
representation, or any person, company or corpor-
ation who sells a copy or a substantial copy, of any
unpublished, undedicated or copyrighted dramatic com-
position or musical composition known as an opera,
without the written consent of the author or proprietor
of such dramatic or musical composition, shall be
guilty of a misdemeanor. ('05 c. 40 § 1) [8941]

10430. Injury to house of worship, etc.—Every per-
son who shall wilfully and without authority break, de-
face, or otherwise injure any house of religious wor-
ship, or any part thereof, or any appurtenance thereto,
any ornament, musical instrument, articles of silver
or plated ware, or other chattels kept therein, for use
in connection with religious worship, or who shall wil-
fully break, deface, or otherwise injure any schoolhouse
or appurtenance, or other public building, or who shall
wilfully break, deface, or injure any globe, map, or
chart, or any other article kept and used in connection
with such schoolhouse or other public building, shall
be guilty of a gross misdemeanor, and punished as
follows:

1. If the value of the property broken, defaced, or
injured is thereby diminished by an amount less than
one hundred dollars, by imprisonment for not more
than ninety days, or by fine of not more than one
hundred dollars, or by both.

2. If the value of such property shall be diminished
more than one hundred dollars, by imprisonment for
not less than six months nor more than two years.

In addition to the punishment herein prescribed, he
shall be liable in treble damages for the injury done,
to be recovered in a civil action by the owner of the
property, or by the public officer having charge there-
of. (5139) [8942]

10431. Coercion—Every person who, with intent to
compel another to do or abstain from doing an act
which such other person has a legal right to do, or
abstain from doing, shall wrongfully and unlawfully—

1. Use violence or inflict injury upon such other
person or his family, or a member thereof, or upon his
property, or threaten such violence or injury;

2. Deprive any such person of any tool, implement,
or clothing, or hinder him in the use thereof; or
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3. Attempt to intimidate such person by threats
or force—

Shall be guilty of a misdemeanor. (5140) [8943]
Cited (118-155, 13C+584).

10432. Injury to other property—Every person who
shall unlawfully and wilfully destroy or injure any
real or personal property of another, which is not
specially described herein, and where the punishment
is not specially prescribed by statute, shall be punished
as follows:

1. If the value of the property destroyed, or the
diminution in value by injury to the same, shall be
less than twenty dollars, by imprisonment in the county
jail for not more than three months, or by fine of not
more than one hundred dollars;

2. If the value of the property destroyed, or the
diminution in value by the injury, shall be twenty dol-
lars or more, by imprisonment in the county jail for
not more than one year, or by fine of not more than
five hundred dollars, or by both.

And in addition to the punishment herein prescribed,
he shall be liable in treble damages for the injury done,
to be recovered in a civil action by the owner of the
property, or the public officer having charge thereof.
(5141) [8944]

Treble damages (47-335. 50+232).

10433. Interfering with electrical apparatus—Every
person who shall wilfully destroy, injure, disconnect,
displace, cut. break, deface, ground, or in any way
interfere with any pole, cable, or wire legally erected,
put up, or strung, or any underground conduit, sub-
way, or cable, or any electrical or other apparatus,
lamps, transformer, switch, appliance, instrument, or
machinery of any kind used in the construction or
operation of any electric or telephone plant, line, or
system, or used in the producing, generating, or trans-
mitting of electric light, heat, or power, or who shall
aid, agree with, employ, or conspire with any other
person to do any of said acts, shall be guilty of a
misdemeanor. (5142) [8945]

151-438, ] 80-1-864.

10434. Fraudulent appropriation of electricity, gas,
water or heat—Every person who shall wilfully make
any connection with any meter, pipe, conduit, wire,
line, or other apparatus belonging to any person, firm,
company or municipality using, or engaged in the
manufacture, supply, sale or distribution of electricity,
electric current, gas, water or heat, for the purpose of
taking, using or wasting such electricity, electric cur-
rent, gas, water or heat, or shall wilfully prevent any
meter from duly measuring or registering the quan-
tity of such commodity supplied, or shall in any way
interfere with its proper action or just registration, or
shall without the consent of such person, municipality,
firm or corporation, wilfully divert any such commodity
of such person, municipality, firm or corporation, or in
any way wilfully use or cause to be used without the
consent of such person, municipality, firm or corpora-
tion, any such commodity manufactured or distributed
by such person, municipality, firm or corpo jtion, or
shall aid, .agree with, employ, or conspire- .vith any
other person to do any of the said acts, or vho shall
deposit in any meter or other apparatus r ,ed by an
electric light or telephone company, or ot>.tir person,
municipality, firm or corporation, for the p; e-payment
for current or service any token, article or .levicc, ex-
cept lawful coin of the United States, for the purpose
of fraudulently obtaining such current or service, shall

be guilty of a misdemeanor. (R. L. '05, § 5143; amend-
ed '07, c. 166, § 1; '27, c. 298)

10435. Obstructing extinguishment of fire—Every
person who, within twenty-four hours prior to or dur-
ing the burning of a building or other property, shall
wilfully and maliciously cut or remove any bell rope
or telegraph wire in the vicinity of such building or
property, or otherwise prevent an alarm being given,
or shall cut, injure, or destroy an engine, hose, or
other fire apparatus in said vicinity, or shall otherwise
wilfully and maliciously prevent or obstruct the ex-
tinguishing of any fire, shall be punished by imprison-
ment in the state prison not more than seven years,
or in a county jail for not more than three years, or
by fine of not more than one thousand dollars. (5144)
[8947]

10436. Smoking where prohibited — Every person
who shall light a pipe or cigar in, or shall enter with
a lighted pipe or cigar, any mill or other building on
which is posted in a conspicuous place, over or near
each principal entrance, a notice, in plain, legible char-
acters, stating that no smoking is allowed in such
building, and every person who shall deface, destroy,
or remove any such notice, shall be guilty of a mis-
demeanor, and punished for each such offence by a fine
of ten dollars. (5145) [8948]

10437. Draining meandered lakes, etc.—Every per-
son who shall drain or cause to be drained, or shall
attempt to drain in any manner any lake, pond, or
body of water which shall have been meandered and
its metes-and bounds established by the government
of the United States in the survey of public lands,
shall be guilty of a gross misdemeanor, and punished
by a fine of not less than twenty-five dollars nor more
than five thousand dollars. But this shall not pre-
vent the reasonable use of such bodies of water as
reservoirs for any milling or manufacturing establish-
ment, for the purpose of driving logs, or supplying any
city, village, or town with water, and none of the pro-
visions of this section shall apply to any case where
the county board shall drain such body of water un-
der the provisions of law. (5146) [8949]

77-231, 241. 79+964, 1026, 1064; 142-37, 170+8S3; 144-79,
174+522.

10438. Interfering with railway gates, etc.—Every
person who, without lawful authority, shall break down
or cariy away any part of any fence, bars, or gate at
a crossing over any railway track, or plank used for
such crossing, or shall destroy or injure any hedge,
ditch, or other structure used or intended as a fence
to inclose any railway tracks; every person using any
gate or bars, or opening the same for any purpose,
at any railway crossing, who shall permit any animal
to stray upon a railway track or inclosed right of way,
or who shall leave such bars down, or gate open, so
that animals may stray upon such railway track; and
every person who shall lead, drive, or turn upon such
track any animal for grazing or other purposes—shall
be guilty of a misdemeanor, and punished for each
such offence by imprisonment in the county jail for
not more than thirty days, or by a fine of not less than
ten dollars nor more than fifty dollars. (5147) [8950]

10439. Trespass on railway track—Every person,
not an employee of a railway company, who, without
permission from such company, on foot or with any
animal or vehicle, shall enter upon any railway bridge
or trestle, or who, without a permit, shall ride, oper-
ate, or propel a velocipede, track bicycle, or tricycle
on or along the track of any railway, shall be guilty
of a misdemeanor. (5148) [8951]

131-281, 154+1088.
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10440. Injury to buildings—Every person who shall
in any manner wilfully damage any building or part
thereof, throw any stone or other missile at or break
any window therein, or who shall aid, counsel, hire, or
procure any person so to do, shall be guilty of a mis-
demeanor. (5149) [8952]

10441. Injury to baggage—Every person employed
by a railway or other corporation, every express agent,

stage driver, drayman, hackman, or other person who
shall handle, remove, or take care of trunks, valises,
boxes, packages, or other baggage, who, while
handling, loading, transporting, unloading, delivering,
or storing the same, shall wilfully, wantonly, or care-
lessly break, injure, or destroy the same, or any part
thereof, shall be guilty of a misdemeanor. (5150)
[8953]

CHAPTER 102

CRUELTY TO ANIMALS

Sec.
Definitions 10442
Overworking animals, etc 10443
Cruelty in transportation 10444
Docking horses 10445
Clipped horses, etc 1044C
Injury to birds 10447
Poisoning animals 1044S
Cock-fights^—Dog-fights., etc 10449
Animals with infectious disease 10450
Exposure of animals—Duty of officers 10451

10442. Definitions—The word "animal" shall include
every living creature except the human race; the word
"torture" or "cruelty," every act, omission, or neglect
whereby unnecessary or unjustifiable pain, suffering,
or death shall be caused or permitted. The term "im-
pure and unwholesome milk" shall include all milk
obtained from animals in a diseased or unhealthy con-
dition, or fed on distillery waste, usually called "swill,"
or upon any substance in a state of putrefaction or
fermentation. (5151) [8954]

10443. Overworking animals, etc. — Every person
who shall—

1. Overdrive, overload, torture, cruelly beat, neg-
lect, or unjustifiably injure, maim, mutilate, or kill
any animal, or cruelly work the same when unfit for
labor, whether belonging to himself or another;

2. Deprive of necessary food, water, or shelter any
animal of which he has charge or control;

3. Keep cows or other animals in any inclosure
without wholesome exercise and change of air;

4. Feed cows on food which produces impure or
unwholesome milk;

5. Abandon any maimed, sick, infirm, or disabled
animal to die in any public place;

6. Allow any such animal to lie in the street, road,
or other public place for more than three hours after
notice; or

7. Wilfully set on foot, instigate, or in any way
further any act of cruelty to animals, or any act tend-
ing to produce such cruelty—

Shall be guilty of a misdemeanor. (5152) [8955]
22-271.

10444. Cruelty in transportation—Every person who
shall carry, or cause to be carried, any live animals
upon any vehicle or otherwise, without -providing suit-
able racks, cars, crates, or cages in which such ani-
mals can both stand and lie down during transporta-
tion, and while awaiting slaughter; every person who
shall carry or cause to be carried upon a vehicle or
otherwise any live animal having feet or legs tied
together, or in any other cruel or inhuman manner;
and every person or corporation engaged in transport-
ing live stock who shall detain the same in cars or
compartments for more than twenty-eight consecutive
hours without unloading the same in a humane man-

ner, into properly equipped pens for rest, water and
feeding for a period of at least five consecutive hours,
unless requested to do so as hereinafter provided, or
unless prevented by storm or unavoidable causes which
cannot be anticipated or avoided by the exercise of
due diligence and foresight, or shall permit the same to
be crowded together without sufficient space to stand,
or so as to overlie, crush, wound, or kill each other
shall be guilty of a misdemeanor; Provided, that upon
the written request of the owner or person in custody
of that particular shipment, which written request
shall be separate and apart from any printed bill of
lading, or other railroad form, the time of confinement
may be extended to thirty-six consecutive hours. (R.
L. '05 § 5153, G. S. '13 § 8956, amended '21 c. 186 § 1)

10445. Docking horses—Every person who shall cut
the bony part of a horse's tail for the purpose of dock-
ing it, or cause or knowingly permit the same to be
done upon premises of which he is owner, lessee, or
user, or who shall assist in such cutting, shall be pun-
ished by imprisonment in the county jail for not less
than thirty nor more than ninety days, or by a fine
of not less than twenty-five dollars nor more than one
hundred dollars. Whenever a horse shall be found so
cut, and the wound resulting unhealed, upon the prem-
ises or in the custody of any person, such fact shall
constitute prima facie evidence that the offence was
committed by him. All fines resulting from complaint
made by an officer or agent of any society of this
state for the prevention of cruelty to animals, for any
offence specified in this section, shall be paid to the
society whose officer or agent made the complaint.
(5154) [8957]

10446. Clipped horses, etc.—Every person having
the custody of any animal which shall have had its
hair removed by clipping or shearing, who, within
sixty days after such clipping or shearing, and be-
tween November 1 and May 1, shall cause or permit
such animal to stand on a road, street, or other un-
sheltered place, without being blanketed, shall be
guilty of a misdemeanor. (5155) [8958]

10447. Injury to birds—Every person who shall in
any manner wantonly maim, kill, or destroy any brown
thrush, bluebird, martin, swallow, wren, catbird, robin,
peewee, leadow lark, or other insect-devouring bird
of any i id or name whatsoever, or who shall wan-
tonly de& oy the nests or eggs of any such bird, shall
be guilts *f a misdemeanor, and punished by a fine
of not lea than one dollar nor more than fifteen dol-
lars. (51i 5) [8959]

10448. 'oisoning animals — Any person who un-
justifiably administers any poisonous, or noxious drug
or substance to any animal, or procures or permits the
same to te done, or unjustifiably exposes any such
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§10281 CH. 100—CRIMES AGAINST THE PUBLIC PEACE

and a resulting disturbance of the public peace. State
v. Winkelg, 204M466, 283NW763.

The public peace means that tranqull l ty enjoyed by a
community when good order reigns amongst its members.
Id.

Common purpose can be inferred from circumstances
and acts committed. Id.

A person may be convicted for riot even though not
actively engaged therein when he was present and ready
to give support if necessary. Id.

In a prosecution for rioting', where defendant's counsel
•on cross examination asked sheriff to explain his presence
at the place of the riot, ft was proper to have sheriff tell
of events which occurred several days before. Id. See
Dun. Dig. 3233.

In a prosecution growing- out of a riot at a store, em-
ployees of the store were properly permitted to testify as
to their reason for retiring to remote parts of store, and
reason for taking a policeman with them when they
passed through the crowd Id. See Dun. Dig. 3233.

10281. Riot, how punished.
Strutwear Knitting Co. v. O.. (USDC-Minn), ISFSupp

384.

10282. Unlawful assembly.
Strutwear Knitting- Co. v. O.. (USDC-Minn), ISFSupp

384.

Remaining after warning.
Strutwear Knitt ing Co. v. O.. (USDC-Minn), ISFSupp

384. "

10285. Combination to resist process.
Strutwear Knitting Co. v. O., (USDC-Minn), ISPSupp

384.

10286. Prize fighting — Aiding — Betting or stake-
holding.

Repealed by Act Jan. 28, 1933, c. 7, 517. effective May
1, 1933, so far as Inconsistent with the repealing act
(SS3260-1 to 3260-18).

Since the enactment of Laws 1915, c. 363, contract for
management of prize fighter Is not Illegal- Safro v. L.,
184M336, 238NW641.

10387. Fight out of the state.
Safro v. L., 184M336, 238NW641; note under 110286.
10288. Apprehension of person about to fight—

Bail, etc.
Safro v. L., 184M336, 238NW641; note under $10286.
10280. Forcible entry and detainer.

One moving back day following his removal under
writ of restitution and using seed and grain belonging
to owner is not guilty of trespass but may be prosecuted
for larceny and also for unlawful entry. Op. Atty. Gen.
(494b-20), Nov. 26, 1934.

10290. Aiming or discharging firearms, etc.
Strutwear Knitting Co. v. O., (USDC-Minn), ISFSupp

384.
A landlord who shot windows out of houae with shot

gun for sole purpose of forcing tenants to move, with-
out Intent to hit anyone, could be prosecuted under thla
section, but would not be guilty of assault. Op. Atty.
Gen. (494b-4), Aug. 29, 1934.

10291. Use of firearms by minors.
A father who furnished him with the pistol cannot be

held liable for an accidental shooting- by his son. In
the absence of evidence that, because of youth, mental
deficiency, recklessness, or other cause, it was unsafe
to intrust the son with the weapon, and that the father
was chargeable with knowledge of that fact. Clarine v.
A., 182M310, 234NW295. See Dun. Dig. 4466. 10200.

Since a minor under fourteen can hunt protected game
only on home premises of his parent or guardian, he can
have a bag limit of game only If It waa taken on such
premises. Op. Atty. Gen. (209g), Sept. 19, 1934.

10299. Language provocative of assault.
Strutwear Knitting Co. v. O., (USDC-Minn), 13FSupp

384.

CHAPTER 101

Crimes Against Property

103O2. Misappropriation and falsification of ac-
counts by public officers.

Where a justice of the peace was elected In 1929 and
due to the change in date of village elections his term
expired and no successor was elected, and during such
vacancy he continued to act and collect fines which he
refused to turn over to the village, he might technically
be prosecuted under S9971. but preferably under S10302.
Op. Atty. Gen., Jan. 6, 1932.

10308. Other violations by officers.
City treasurer did not commit an offense under thla

section by making deposits in excess of collateral
securities given by a bank In lieu of a depository bond
under $1973-1. 172M324. 215NW174.

10305. Officer interested in contract.—Every public
officer who shall be authorized to sell or lease any prop-
erty, to make any contract in his official capacity, or
to take part In making any such sale, lease, or contract,
and every employee of such officer, who shall voluntar-
ily become interested individually In such sale, lease,
or contract, directly or Indirectly, shall be guilty of a
gross misdemeanor: provided, however, that any vil-
lage or city council, town board, or school board, of
any town, village or city of the fourth class, otherwise
having authority to designate depositary for village,
city, town or school district funds, of any town, vil-
lage, or city of the fourth class, may designate a bank
in which a member of such board is interested as a
depositary for village, city, town or school funds of
any town, village or city of the fourth class by a two-
thirds vote of such board. , (R. L. '06, 55032; G. S.
'13, §8817; Apr. 20, 1931, c. 212.)

172M392, 215NW673. .
Op. Atty. Gen. (90d), July 23, 1934; note under J1096.
Op. Atty. Gen. (90b), July 24, 1934; note under J990.
When the funds are deposited In a bank of which

the treasurer, being a member of the school board, is
also an officer and stockholder, the exception to the
general rule la inoperative. 173M428, 217NW496.

There being no over deposits when the depository
banks failed, prior overdeposits or Irregularities could

not be proximate or any cause for any loss that may
arise from the insolvency of the bank. County of
Marshall v. Bakke, 182M10, 234NW1. See Dun. Dig. 2263b,
2323(77). 2699.

A city treasurer is guilty of malfeasance by deposit-
Ing city funds in an undesignated bank of which he
is stockholder, director, and assistant cashier, and a
surety on his bond is liable for money lost through fail-
ure of the bank, notwithstanding stipulation in bond re-
lieving surety from liability for loss caused by failure
of any bank or other depository, and there is liability
under a bond for funds wrongfully deposited during Its
term, though bank does not fail until afterwards. City
of Marshall v. G., 193M188, 259NW377. See Dun. Dig.
8000, 8004, 8022.

Where a municipal officer sells to his municipality
property within its corporate powers to acquire and use,
and same is so acquired and used by it, liability may be
enforced quasi ex contractu, but not beyond value of
such property to municipality. Marea v. J., 13CM87. 2G4
NW222. See Dun. Dig. 8004.

Does not prohibit town treasurer from contracting
with town. Op. Atty. Gen., Apr. 27, 1929.

Where school district contracts with municipality for
library service, member of school board cannot be em-
ployed as librarian by the district and municipality
Jointly, but may be employed by the municipality In-
dependent of the contract for library service. Op. Atty.
Gen., Sept. 9, 1929.

Does not prohibit school -treasurer from depositing
funds In bank of which he is stockholder where there
has been no designation of a depository. Op. Atty. Gen.,
Oct. 8, 1929.

Provision In a home rule charter recognizing validity
of municipal contract in which officer Is interested, If
such officer Is the lowest bidder, is invalid, in view of
this section and Const, art. 4, 536. Op. Atty. Gen., Feb.
10, 1930.

Requiring applicant for dance hall permit to pay
expense of patroling In vicinity of hall to prevent sale
of liquor, held not violatlve of requirement that officers
shall not be Interested In contracts. Op. Atty. Gen.,
June 4, 1930.

State may enter Into contracts with members of the
legislature for architectural service, consulting engineer-
Ing service, and construction work. Op. Atty. Gen., May
12, 1931, and May 8, 1931.

1596



CH. 101—CRIMES AGAINST PROPERTY §10305

Purchases in small quantities by a city from a nrm in
which a member of the council Is interested violates this
section. Op. Atty. Gen., May 27. 1931.

A bank of which one of the school board members is
a director may legally be designated as depository of
school funds. Op. Atty. Gen.. July 21. 1931.

It is not lawful to designate a bank as a depository for
county funds where a commissioner is either a stock-
holder or director therein, though the designation la
made by the board of audit Op. Atty. Gen., Aug. 11,
1931,

It-Is legal for a bank to be designated as a depository
of school funds where a member of the board of educa-
tion is a director or stockholder in the bank desiring
to be designated. Op. Atty. Gen., Aug. 11, 1931.

County board improving a county aid road cannot
purchase a strip of land from a county commissioner for
a consideration similar to that being paid to other per-
sons in the vicinity for similar strips of land. Op. Atty,
Gen., Aug. 14, 1931.

It is not legal to purchase through a school auxiliary
fund authorized by Laws 1917. c. 112, from business
men who are on the school board. Op. Atty. Gen., Sept.
30, 1931.

A town treasurer does not violate this section by
purchasing town orders at a discount and then receiving
payment from the town treasury for the full amount
thereof; but since he is an agent for the town, the town
could probably recover the profit made by him. Op. Atty.
Gen., Oct. 6, 1931.

It Is illegal for members of village council, members
of water and light commission, and street commissioners
to purchase their coal through the village, even though
the village is reimbursed in full for the cost. Op. Atty.
Gen., Oct. 7, 1931.

A city officer may purchase a bond or certificate of
indebtedness of the city. Op. Atty. Gen., Dec. 19, 1931.

President of bank should not be permitted to write
insurance polices on city property, commissions going
to bank where cashier of bank Is city treasurer and is
stockholder in bank. Op. Atty. Gen., Mar. 30, 1932.

Doctor, on city council of Granite Falls, was entitled
to receive compensation from insurance company for
caring for injured city employees. Op. Atty. Gen., Mar.
30, 1932.

Railroad station agent, though member of city council
of Granite Falls, may send freight or receive freight or
express on railroad for which he works, providing he
receives salary from railroad unaffected by city freight
or express. Op. Atty. Gen.. Mar. 30, 1932.

Veterinarian, who is member of city council of Granite
Falls, may not be employed as city dairy inspector and
receive salary therefor. Op. Atty. Gen., Mar. 30, 1932.

Where city attorney received compensation from one
performing services for city In matter of bond issue,
such fees should be paid back to person who paid them,
not to city. Op. Atty. Gen., May 25, 1932.

This section applies to members of village council of
LItchfleld. Op. Atty. Gen., July 28. 1932.

One purchasing land containing gravel pit under
contract for deed from county auditor and clerk of
court, requiring money received for gravel to be applied
on purchase price, could not submit a bid to county for
gravel. Op. Atty. Gen., Aug. 9, 1932.

Laws 1931, c. 212, amending this section contravenes
the equal protection clause of the 14th Amendment to
the Federal Constitution and the special legislation
inhibition of Article 4 of state constitution. Op. Atty.
Gen., Mar. 23, 1933.

Amendment of this section by Laws 1931, c. 212,
authorizing city council to designate as depositary bank
In which member is interested, is unconstitutional. Op.
Atty. Gen., Mar. 24, 1933.

Neither city councilman nor his partner could take
employment as laborer with contractor contracting well
for city. Op. Atty. Gen., June 3, 1933.

Section applies to a county road foreman. Op. Atty,
Gen., June 6, 1933.

A road overseer may not sell gravel to town. Id.
Town treasurer who is also cashier of depositary bank

designated by town board is not personally liable for
loss of town money. Op. Atty. Gen., June 10, 1933.

It is not lawful for banks to write insurance on school
buildings where one of ita officers is member of school
board. Op. Atty. Gen., June 26, 1933.

Member of school board violates this section where he
requires seller of wood to school to employ his team in
hauling it. Op. Atty. Gen.. June 30. 1933.

Member of school board owning only drug store may
not accept business from school board, though only
nominal. Id.

It is not proper for printing of school board to be
handled by newspaper in which board member has small
interest, though it is only newspaper in district. Id.

Township road overseer may employ and use own
team in repair of town roads but compensation therefor
must be nxed and allowed by town board. Id.

A county commissioner who is a veterinarian may not
test cattle for tuberculosis on the county area plan,
though carried out under livestock sanitary board. Op.
Atty. Gen., July 12, 1933.

Village council may grant a license for sale of beer to
one of its members. Id.

Drug store in which member of city water and light
commission is interested may not sell merchandise to
city library board. Op. Atty. Gen., Sept. 18, 1933.

Laundry operated by city councilman may not do
laundry work for fire department. Id.

Laws 1931, c. 212, amending this section, is unconstitu-
tional. Id.

Member of school board purchasing company which
has contract with board violates this section. Op. Atty.
Gen., Oct. 2, 1933.

Officers of city may deal with one another if not for
purpose of Influencing official action. Op. Atty. Gen.,
Oct. 20, 1933.

School board cannot designate as a depositary a bank
of which members of board are stockholders or officers.
Op. Atty. Gen., Nov. 13. 1933.

Laws 1931, c. 212, amending this section, is unconstitu-
tional. Id.

Member of public utility board of Rochester may not
enter into contract with city. Op. Atty. Gen., Jan. 10.
1934.

Probate judge owning newspaper is not prohibited
from publishing citations, orders, etc., in his own news-
paper where fees are paid by private individuals. Op.
Atty. Gen., Feb. 6, 1934.

Manager of a local concern which sells supplies to
water and light department of villages cannot hold of-
fice as member of water and light board. Op. Atty. Gen..
Mar. 16, 1934.

Member of village council may enter into contract
with water, light, power and building commission, hav-
ing full charge of construction work. Op. Atty. Gen..
Mar. 19. 1934.

City may not appoint member of council as dairy in-
spector. Op. Atty. Gen. (90e), Apr. 16, 1934.

Village officer is not entitled to contract with village
so as to be paid for trucking flour for the Red Cross.
Op. Atty. Gen. (90a), Apr. 27, 1934.

Member of library board may not enter into contract
of employment with such board. Op. Atty. Gen. (59a-26),
May 8, 1934.

It is unlawful for member of village council to con-
tract to furnish supplies or to do work for village, but
supplies having- been furnished or work done, recovery
may be had for the benefits received. Op. Atty Gen.
(90e), May 31, 1934.

Village may insure property In company In which
member of village council is an employee on a straight
salary and has no pecuniary interest in the contract of
insurance. Op. Atty. Gen. (471k), July 20, 1934.

Newly elected mayor prior to time for taking office
may write city insurance as agent for an insurance com-
pany. Op. Atty. Gen. (407b-6), Nov. 30. 1934.

Mayor-elect is not officer until he qualifies and takea
office. Op. Atty. Gen. (707b-6), Dec. 26, 1934.

County board cannot enter into contract with oil com-
pany in which one of commissioners is a stockholder.
Op. Atty. Gen. (707b-6), Jan. 11. 1935.

Board member cannot be compensated either by board
or by voters for teaching services. Op. Atty. Gen. (768b).
Feb.-9, 1935. '

Where president of village council is a mere employee
of an elevator company, working on a salary basis and
not a stockholder or an officer and has no direct or in-
direct financial interest in elevator company's business,
except as a salaried manager, and receives no commis-
sion or bonus or other remuneration except such monthly
salary, elevator may sell coal to village. Op. Atty Gen.
<707b-G) , Feb. 13, 1935.

A license is not a contract and an alderman of a city
may receive a license to sell intoxicating liquors, except
that he cannot vote on his own application. Op. Atty.
Gen. (218s), Feb. 15, 1935.

Members of town board may not receive compensation
for time spent in supervising construction of bridge nor
for labor on such bridge, nor for gasoline used in auto-
mobile in looking after town business, and minor son of
member of board may not receive compensation for
work on bridge. Op. Atty. Gen. (437a-4>, Mar. 15, 1935.

A member of board of public work of city of Alex-
andria may not be employed by city council and receive
compensation for work not connected with public utilities
system nor can the board of public works or the city
council employ a member of such board to serve in the
public works system so that he could receive compensa-
tion. Op. Atty. Gen. (707b-6), Mar. 27, 1935.

Substitute teacher must have teacher's certificate and
may not be a board member. Op. Atty. Gen. (lClb-14),
Mar. 28, 1935.

Village councilman cannot be employed in exclusive
liquor store operated by village. Op. Atty. Gen. <218g-
13), Apr. 4, 1935.

Village councilman cannot receive compensation for
services In connection with a municipal liquor store, and
all employees must be hired by council and all obliga-
tions handled as other obligations of village. Op. Atty.
Gen. (218g-13), Apr. 16, 1935.

County health officer receiving no remuneration of
any kind Is not a county officer and he may receive
compensation from county for operations upon poor
relief patients and for hospitalization for them in hospi-
tal owned by him. Op. Atty. Gen. (707b-6), Apr. 16, 1935.
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Mortuary partnership of which coroner is a member
cannot handle funerals for those on poor relief and bill
county therefor. Id.

County physician is a county officer and hospital in
which he owned an Interest is not entitled to contract
with county or charge for services. Id.

Member of town board may not sell gravel to town-
ship, and cannot do so indirectly by selling gravel pit
to county. Op. Atty. Gen. (437a-4), Apr. 27, 1935.

City cannot make official publication in newspaper
owned by mayor, even though such newspaper is the
only one in the city and was designated as official news-
paper prior to election of mayor. Op. Atty. Gen, (707b-6),
July 22, 1935.

Village operating municipal liquor store cannot lease
a building owned by a member of the council. Op. Atty.
Gen. (217b-8), Jan. 21, 1936.

It is ground for removal of member of water, light,
power and building commission that he sells supplies to
the commission or purchases supplies from other mem-
bers, but village council has no power to remove the
officer, and officer may recover value of supplies to the
village. Op. Atty. Gen. (707b-6>, Feb. 11, 1936.

An assistant cashier of bank owning stock in the bank
may serve on city council though bank is designated
as city depository, but exception aa to bankers may be
unconstitutional. Op. Atty. Gen. (90c-2), Mar. 11, 1936.

An employee of a local power company who owns a
few shares of stock may not serve on city council when
city has valuable contracts with his company, and mayor
of city may not purchase wood belonging to poor de-
partment of city. Id.

Town treasurer may draw pay for work performed on
roads in town. Op. Atty. Gen. (706b-6), Mar. 13, 1936.

If management and control of city owned utilities in-
cluding power to enter into contract for purchase and
installation of electrical equipment, is vested in the
water and light board, and not under supervision of
city council, a member of the water and light board may
not receive compensation for installation. Op. Atty.
Gen. (707b-6) Mar. 18. 1936.

Village council has no power to remove one of its mem-
bers, such as the recorder, proper procedure being ap-
propriate action in district court. Op. Atty. Gen. (475),
Mar. 26, 1936.

City could purchase goods of a. cooperative society of
which member of city council is employed as manager, if
such councilman is not a stockholder or member'of the
association and receives a salary not based on sales
made. Op. Atty. Gen. <90e), Mar. 27, 1936.

City of Warren under its charter provision could not
designate as city depository a bank whose officers were
city aldermen and city treasurer respectively. Op. Atty,
Gen. (90e-2), Apr. 7, 1936.

Mayor may not be interested as an officer and director
in a municipal depository, but a director of a regularly
designated depository of city funds may be appointed as
city attorney, the matter of what should be done by the
appointee to place himself outside of pale of statutory
provisions not being considered. Op. Atty. Gen. (90e-20),
Apr. 14, 1936.

In view of G. S. 1894, §1801, a bank of which mayor of
city of Marshall is a stockholder cannot be-appointed de-
pository of city, but it would be immaterial that mem-
ber of water and light commission or city attorney were
stockholders if they took no part in appointment of de-
pository. OP. Atty. Gen. (90e-7), May 1, 1936.

Purchase of gravel from county commissioner's wife
would violate section. Op. Atty. Gen. (90b), May 6, 1936.

Sanatorium commissioner may not sell drug supplies
to sanatorium. Op. Atty. Gen. (90b), July 25, 1936.

Board member cannot enter into contract with school
district. Op. Atty. Gen. (90c-8), Mar. 11. 1937.

School board may not purchase land held in trust fund
of bank of which member of school board is a director.
Op. Atty, Gen. (90c-8), Mar. 23, 1937.

An officer and stockholder in a bank though he has
"nothing to do with the operation of" the bank, may
not permit bank to handle insurance on property of
water, light, power and building commission while he is a
member. Op. Atty. Gen. (90a-2). Apr. 7. 1937.

Mayor of Alexandria performing an emergency opera-
tion upon a poor person taken to him is not entitled to
compensation from the city. Op. Atty. Gen. (90e), Apr.
12 1937

• County coroner may not enter into contract with coun-
ty for burial of pauper though he is compensated on a
fee basis without any regular salary. Op. Atty. Gen.
(90b), Apr. 20, 1937.

Prohibits council from designating a bank depositary in
which a council member is a stockholder. Op. Atty. Gen.
(140b-5), May 12, 1937.

State board of electricity may not employ as office or
field man one of its own members. Op. Atty. Gen.
(290u), May 14, 1937.

Mayor of village may not be interested in a contract
with the village as an attorney representing police offi-
cer sued for assault. Op. Atty. Gen. (476a-5>, May 20,
1937.

•An officer of a village or city may not insure property
of municipality in company he represents as an agent.
Op. Atty. Gen. (476b-9), May 24, 1937.

Physician as member of county welfare board may
not be employed by board or purchase merchandise from

one of its members. Op. Atty. Gen. (125a-64), June 12,
1937.

Contract with city did not become void by one of the
contractors becoming a member of the city council, fur-
ther action on the contract being merely ministerial.
Op. Atty. Gen. (90e-7), July 9, 1937.

Though a public .officer who becomes voluntarily in-
terested in a contract with municipality may be con-
victed of a gross misdemeanor, he may sue city and re-
coyer value of benefits received by city as the result of
void contract. Id.

Law prohibits member of county welfare board from
being directly or indirectly interested in a contract with
county, and does not forbid wife of a member of board
from being interested in such a contract, but there is
always an issue of fact whether a member is interested
in a contract entered into by wife. Op. Atty. Gen. (125a-
64), July 29, 1937.

Public policy would render it improper for member of
county welfare board to receive grants of benefits in way
of old age assistance, aid to dependent children, aid to
the blind, direct relief, or other direct benefits adminis-
tered by county welfare board. Id.

Statute does not apply to member of city council who
does printing for school board of city, where school
board is entirely independent of city council in matter of
making contracts. Op. Atty. Gen. (90e), Sept. 20, 1937.

Village treasurer, not being a member of the village
council, is not precluded from being interested in a con-
tract with village. Op. Atty. Gen. (707a-15), Jan. 21,
1938.

Employee of lumber company working on a salary
basis and having no direct or indirect financial interest
in company's business does not have the "Interest" re-
ferred to in this section. Op. Atty. Gen. (707a-15), Jan.
21, 1938.

County commissioner may not be employed by county
board and be paid therefor. Op. Atty. Gen. (90b), Sept.
15, 1938.

City council member who is agent of surety company
may not act for surety company in furnishing contrac-
tor's bond. Op. Atty. Gen. (471f), Sept. 17, 1938.

Members of water, light, power and building commis-
sion of a village may enter into contract with village to
furnish material for construction of a new sewer system
if commission has no voice in making of contract. Op.
Atty. Gen. (469a-2), Oct. 22, 1938.

County commissioner who is also member of county
welfare board and stockholder in an incorporated general
merchandise store may not enter into contract with
store on behalf of county welfare board. Op. Atty. Gen.
(358a-3), Nov. 30, 1938.

Clerk of school district may be employed to do legal
work for district, not being member of board. OD. Atty.
Gen. (162c), Dec. 5, 1938.

City clerk cannot accept employment for compensation
to make investigations of poor relief cases. Op. Atty.
Gen. (470b), Dec. 19, 1938.

Lumber company whose local agent, receiving straight
salary, is mayor of city, is not disqualified from selling
materials to public contractor. Op. Atty. Gen. (90e-5).
Jan. 10, 1939.

Member of school board may not act as agent in writ-
ing of insurance or in renewing policy, but insurance
written by one before he becomes a member Is valid.
Op. Atty, Gen. (90c-5), March 1, 1939.

City alderman may not sell groceries and supplies to
poor persons on city relief. Op. Atty. Gen. (90B-6). March
6, 1939.

Fact that engineers recommend site for disposal plant
which is owned by mayor does not alter rule that a vi l-
lage officer may not contract with village, but this
would not prevent condemnation of property. Op. Atty.Gen. <90e-6) , March 27, 1939.

Renewal of insurance after a councilman has qualified
and assumed office would violate statute. Op. Atty. Gen.
<90B-4), April 1, 1939.

School board proceedings may not be published in a
newspaper of which editor Is a member of school board.
Op. Atty. Gen. (90c-8), April 21, 1939.

City officers can not be interested in contracts with
city. Op. Atty. Gen. (90e-5), May 18, 1939.

Library board members should not be employed and
paid by same board of which he is a member. Op. Atty.
Gen. (285B), June 30, 1939.

Member of police civil service commission is an "of-
ficer" of city, and a member who is an Insurance agent
may not issue surety bonds to city contractor or curry
insurance upon city property. Op. Atty. Gen. (90e-3>,
July 13, 1939.

Contract for bus transportation made by a school board
with husband of one of its members is illegal. Op.
Atty. Gen. (90c-6), July 14, 1939.

County treasurer may act as director of a national
bank in his county wherein county deposits funds, but
members of county board of audit, consisting of chair-
man of the board, clerk of court, and county auditor,
may not be interested in depository. Op. Atty. Gen.
(90B-2), July 21, 1939.

Register of Deeds may purchase forfeited lands, pro-
vided price is fair value of property. Op. Atty. Gen.
(90B), August 21, 1939.

School board may not purchase coal from cooperative
of which school board member is a stockholder. Op.
Atty. Gen. (90c-4), Sept. 14. 1939.
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Interest of officer In municipal contract. 23MinnLaw
Rev 23 9.

10300. False statement regarding taxes.
Person intentionally making a false return in listing

property for money and credits tax, if made under oath,
ia guilty of perjury, and one making false returns may
also be guilty of a gross misdemeanor. Op. Atty. Gen.
(133b-53), June 16, 1938.

CRIMES AGAINST OTHER PROPERTY
10308. Definitions.
"Day time" is the period between sunrise and sunset.

Op. Atty. Gen., Dec. 23, 1931.

ARSON
1030». First degree.

Charge on reasonable doubt held proper. 173M368,
217NW378.

Evidence held to support conviction of attempt to com-
mit arson. 173M36S, 217NW378,

It was competent to show that a few months before
an auto driven by the defendant under similar clrcum-
atancos and conditions in the same vicinity had burned.
173M420. 217NW489.

Evidence sustains finding that defendant participated
In the burning of an automobile by adjusting carburetor
for leakage. I73M420. 217NW4S9.

Proof of corpus delicti in arson case Includes proof
that fire was criminally set State v. McTague, 190M449.
252NW446. See Dun. Dig. 520a, 2453.

Fact that are was criminally set may be proved cir-
cumstantially. Id.

Evidence held to sustain a finding that fire was crim-
inally set, and that defendant set It. Id. See Dun. Dig.
520a.

Evidence sustained conviction of arson. State v. Talo-
ns, 202M117, 277NW409. See Dun. Dig-. 520a.

Where one set fire to a grocery store In the night
time with knowledge that a person resided on an upper
floor not connected by stairway with the store room,
the county attorney advised to charge arson in the
first degree and ask for conviction of lower degree If
circumstances warranted. Op. Atty. Gen.. Apr. 1, 1930.

lO.'HO. Second degree.
One burning his wife's house which Is their joint

abode Is guil ty of arson. State v. Zemple, 196M159, 264
NW587. See Dun. Dig. 517b.

In prosecution for arson for burning wife's house,
there was no prejudicial error in admitting in evidence
partly burned matches, two candles tied together, and
neck of broken glass jar. though they had no probative
value whatever as to origin of second fire following a
former one, and though there was some change in con-
dition in exhibits between time they were found and time
they were Introduced in evidence. Id. See Dun. Dig.
517b, 3251..

X0311. Third degree.—Every person who shall
wilfully burn or set on flre—

1. A vessel, car, or other vehicle, or building,
structure, or other erection, which shall be at the
time insured against loss or damage by flre, with in-
tent to prejudice the insurer thereof;

2. A vessel, car or other vehicle, or a building,
structure, or other erection, under circumstances
which would not amount to arson in the first or
second degree; or

3. Any machinery, vehicle, pile or parcel ot
boards, timber, or other lumber, any stack of hay,
grain, or other vegetable product, served from the
soil, whether stacked or not, or any standing grain,
grass, timber, or other standing product of the soil—

Shall be guilty of arson in the third degree, and
punished by imprisonment in the state prison for not
more than seven years. (R. L. '05, §5038; G. S. '13,
8823; Apr. 11, 1935, c. 144.)

Evidence as to intent in arson case held sufficient to b«
submitted to jury. State v. Lynch, 192M634, 2S7NW278.
See Dun. Dig. 620a.

Evidence held sufficient to sustain conviction of arson
In third degree. Id. See Dun. Dig. 62Oa.

10313. Ownership of building.
One burning his wife's house which is their Joint

abode Is guilty of arson. State v. Zemple, 196M159, 264
NWG87. See Dun. Dig. 517b.

BURGLARY
10314. First degree.
3. Sufficiency of the evidence.
Exclusive possession of stolen property Is a circum-

stance from which guilt may be inferred. State v. Zoff,
196M382. 265NW34. See Dun. Dig. 5496.

FORGERY
10331. Definitions.
Foundation for introduction of samples of handwrit-

ing of defendant Testimony of expert In handwriting.
173M567. 218NW112.

It would constitute forgery to antedate licenses under
game law so aa to cover period when violators hunted
without a license. Op. Atty. Gen., Sept. 26, 1933.

Money paid out by bank on forged check may be re-
covered from bank. Op. Atty. Gen. (29a-ll), Dec. 4, 1935.

10323. False certificate to certain instruments.
A notary public, who knowingly, willfully, and falsely

certifies that the execution of a mortgage was acknowl-
edged by the persons named as mortgagors, is guilty of
forgery in the first degree, though mortgage was never
recorded in the proper county. 171M346, 214NW262,

The violation of section 6946 as well as this section
does not prevent a prosecution under this section. 171M
345, 214NW262.

Evidence held to warrant a conviction, 171M345, 214
NW262.

Motion for new trial for newly discovered evidence
held properly denied. 171M345, 214NW262.

10325. Second degree.
Evidence held sufficient to sustain conviction. 176M349,

223NW452.
In prosecution for forgery It was not error to ask

defendant to execute samples of his handwriting to use
for comparison. 176M349, 223NW452.

In prosecution for forgery evidence held sufficient to
corroborate testimony of an accomplice in issuance of
fraudulent relief orders. State v. Stuart, 203M301, 281
NW299. See Dun. Dig. 3799.

State emergency relief administration Is an Instru-
mentality of the state for special and limited purposes,
and one falsely writing the name of payee in a relief
order upon back thereof was guilty of forgery, though
relief order was neither acknowledged nor verified. State
v. Stuart, 203M301, 281NW299. See Dun. Dig. 3794.

It would constitute forgery to antedate licenses under
game law so as to cover period when violators hunted
without a license. Op. Atty. Gen., Sept. 26, 1933.

JO326- Second degree, how punished,
Minimum term for a second conviction Is two years,

in view of Mason's Stat. 1927> 59921-1. Op. Atty. Gen.,
July 19, 1929.

10327. Forgery in the third degree.
(1>- „ LEvidence or other crimes Is admissible If it tends di-

rectly or corroboratively to prove a guilty intent of
commission of wrong charged or some essential element
thereof, State v. Omodt, 198M165, 269NW360. See Dun.
Dig. 2459, 3798a.

Mere carelessness or negligence In bookkeeping would
not constitute forgery. Id. See Dun. Dig. 3794.

10328. Concealing larceny, forgery.
A partner making false entries in books to conceal mis-

appropriation of funds ia guilty of forgery in third de-
gree. State v. MacGregor, 202MG79. 27E1NW372. See Dun.
Dig. 3794.

10334. Uttering forged instruments, coins, etc.,
forgery.

Evidence held to sustain conviction for knowingly
uttering a forged county warrant. State v. Stearns, 184M
4E2, 238NW89S. See Dun. Dig. 3800.

COUNTERFEITING—FRAUDULENT PRACTICES
10346. Trade-marks of workmen's nnJon.

A foreign trust company is not entitled to register a
trade-mark of its business In thia state. Op. Atty. Gen.,
Mar. 30, 1933.

10348. Registration.
Secretary of state cannot register name already re-

ported by another person. Op. Atty. Gen. (218m). Apr,
24. 1935.

Trade-mark must be registered with secretary of state
to be filed with liquor control commissioner, and one
filing trade-mark with secretary of state prima facie
has right to ship liquors Into state as against one who
has filed trade-mark only with liquor control commis-
sioner. Op. Atty. Gen. (218m), Apr. 27, 1936.

10357-1. Issue of labor check without funds,a mis-
demeanor.—Every person, firm or corporation who
shall Issue any check, draft or order upon a bank or
other depository for the payment of money In payment
of wages to any laborer or employee without having
sufficient funds in, or credit in, such bank or other de-
pository for the payment of such check, draft or order
in full upon its presentation shall be guilty of a mis-
demeanor. (.Act Apr. 21, 1931, c. 282.)

Giving of postdated check does not violate this section.
Op. Atty. Gen. (133b-43), Nov. 29, 1938.
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10358.
LARCENY

What constitutes.

THE STATUTE GENERALLY
Vs. In general.
Status of marriage has not been modified by the

Married Women's Act, and only property rights and
contracts are affected thereby. State v, Arnold. 182M313,
235NW373. See Dun. Dig. 4258.

Does not apply to a married woman when accused of
the theft of property from her husband. State v. Arnold.
182M313, 235NW373. See Dun. Dig. 5487.

In prosecution of bank president for grand larceny,
evidence of amount of bank's deposits and of amount of
cash on hand on day of commission of offense wafl
competent, but same information four months later when
bank failed, was incompetent. State v. Irish, 183M49,
235NW625. See Dun. Dig. 5497(6).

Evidence held sufficient to convict bank president of
grand larceny. State v. Irish, 183M49, 235NW625. See
Dun. Dig. 5438(9).

In prosecution of president of bank for grand larceny,
a letter from the commissioner of state banks to the
bank, directing that it should not take any paper In
which defendant was interested, held properly admitted.
State v. Irish, 183M49, 235NW625. See Dun. Dig. 6497(6),

-There is a distinction between robbery and larceny,
and the theft of several articles at the same time and
place by the same act constitutes a single offense
whether the articles belong to the same owner or to
different owners. Op. Atty. Gen., Dec. 15, 1931.

Mere fact that employee did not have actual possession
of money was not material, since he had control as
represented by bank account, and drew money and
converted it to his own uses. Op. Atty. Gen., Feb. 2,
1933.

If miller falsely stated that mill had broken down and
borrowed flour from farmer which he had stored for his
own personal use was guilty of larceny If he Intended not
to return the flour and the farmer relied on his false
statements. Op. Atty. Gen. (494b-20), July 25, 1934.

Stopping payment on check may constitute fraud but
does not constitute giving checks without funds. Op.
Atty. Gen. (494b-7), Dec. 7, 1934.

Effect of statute with respect to consolidation of crimes.
22MinnLawRev211.

1. Ulfl'errnt forma of larceny.
Value of stolen property is retail market value at

time and place of taking if It has a market value, and
not the loss of the party from whom goods are stolen.
Husten v. U. S., (CCA8), 96F(2d)168.

One moving back day following hts removal under writ
of restitution and using seed and grain belonging to
owner is not guilty of trespass but may 'be prosecuted
for larceny and also for unlawful entry. Op. Atty. Gen.
(494b-20>. Nov. 26, 1934.

In. Elements of offense,
179M167. 228NW606.
Ic. Evidence.
179M502, 229NW801. .
180M435, 231NW12.
Ic. Evidence.
Requested instruction that mere possession of stolen

property raises no presumption of guilt by itself, though
not Incorrect If limited to a presumption of law, was
too broad because omitting the presumption of fact
which Is present where the possession Is recent. Balman
v. U. S., (CCA8), 94F(2d)197. . .

Instruction that proof of recent possession raises pre-
sumption of guilty knowledge In the absence of an expla-
nation and requiring- jury to-determine whether explana-
tion was sufficient .to overcome the presumption, was er-
roneous, as such possession did not raise presumption of
law as to guilt though it might have justified the infer-
ence of guilt. Id.

Unexplained possession of stolen property shortly after
theft is sufficient to justify conclusion by jury of knowl-
edg-e by possessor that property was stolen. Husten v.
U. S., (CCA8), 95F(2d)168. . f • - - . -. .

Proof that defendant, after principal's flight, secreted
over 85,000 of principal's money and cxpiingred entries of
contributions by principal to corporation amounting to
?250, held not to sustain charge of misprision of prin-
cipal's theft of large sums of money subsequent to cer-
tain-date, where there was as much likelihood that the
moneys secreted were fruits and proceeds of prior thefts
as of the theft charged, and amount of expunged con-
tributions not being sufficient to raise presumption that
they were not savings from principal's salary. Neal v.
U. S., (CCA8), 102P(2d)643.

Proof that defendant, after principal's flight, secreted
over J5,000 of principal's money in golf bag, held not to
sustain charge of being accessory after the fact to prin-
cipal's theft, where there was as much likelihood that the
moneys secreted were fruits and proceeds of prior thefts
aggregating $100,000 as of the theft charged. Id.

Proof of commission -of other thefts Is admissible as
corroborative evidence on a prosecution for a particular
theft of a series, to show a prearranged plan. 173M598,
218NW117. I
.Findings in .civil suit, held Inadmissible. 180M378,

230NWS18. . . .

Evidence held to sustain conviction of shoplifting of
three pairs of gloves. State v. Murphy, 180M579, 230NW
476(1).

Evidence held to sustain conviction of petit larceny
of bucker which defendant claimed he purchased from a
stranger. State V. Bram, 197M471, 2G7NW383. See Dun.
Dig. 5498.

Evidence held insufficient to connect defendant with
larceny of chickens. State v. Scott. 203M56, 279NW832.
See Dun. Dig. 6498.

Evidence held to sustain verdict of guilty of petit
larceny of cream and cream cans. State v. Warner, 203
M445, 281NW757. See Dun. Dig. 5498.

Under rules embodied in statutes defining larceny, evi-
dence that a party took an automobile without owner's
permission, drove car until it collided with a curb and
tree, where wrongdoer left it, is sufficient to support
a finding- of larceny or theft. Mullany v. F., 287NW118.
See Dun. Dig. 5487.

SIMPLE LARCENY
2. What constitute*.
Act of president of a national bank In receiving money

of another and misapplying it was a violation of a
federal statute (Mason's Code. TIL 12. 5592), and he
could not be prosecuted in state court for grand larceny.
171M466, 214NW279.

A member of a partnership may not be prosecuted for
embezzlement of partnership funds. Op. Atty. Gen., Feb.
20, 1932.

FALSE PRETENSES
6. What constitutes.
Representation that corporate stock was not liable to

assessment under Const, Art 10, S3. was one of law
SSS^S1 °r fact' and there was no larceny. 178M446, 227NW495.

False representation as to character of land covered
by mortgage sold, held an assent irrespective of financial
responsibility of mortgagor. 178M564, 227NW893.

Representation of value of property. 179M502, 229NW
oOl.

Actionable fraud cannot be based on mere assertions
of value or "puffing." State v. Nuser, 199M315, 271NW
811. See Dun. Dig. 5486.

To constitute crime of obtaining money by false pre-
tenses, there need only be reliance on a false representa-
tion of a past or existing fact, made by accused with
knowledge of its falsity and with intent to deceive and
defraud, which is adapted to deceive person to whom it
is made and an actual defrauding in obtaining some-
thing of value without compensation. Id.

Evidence held to support a conviction where it Indi-
cated that defendant obtained loan on valuable stone and
replaced stone in package with a stone of small value. Id.

Evidence held sufficient to sustain conviction for grand
larceny by false and fraudulent representation in ex-
change of worthless stock. State v. Heffelflnger, 200M
268, 274NW234. See Dun. pig. 5498.

A solicitor for advertising service promising that he
would give merchant a certain kind of camera free of
charge for distribution to customers, was not guilty of
obtaining money under false pretenses because cheaper
cameras were delivered to merchant, unless It could be
shown that solicitor knew that merchant would not re-
ceive kind of cameras demonstrated. Op. Atty. Gen.
(494b-16), Aug. 31, 1935.

There must be a false representation or statement of
a past or existing fact. Op. Atty. Gen. (494b-16), Mar.
27, 1937.

6. Indictment.
Indictment was not fatally deficient because it failed

to explicitly aver that paper was forged. 176M175, 222
NW906,
. .Indictment for second-degree g-rand larceny found to
contain such allegations a,s would permit introduction of
evidence showing that crime was perpetrated by means
of trickery. State v. Nuser, 199M315, 271NW811. See
Dun. Dig. 5486.

Indictment for grand larceny in the first degree held
sufficient. State v. Heff el finger, 200M2C8, 274XW234. See
D.uri. Dig. 5490. . .

EMBEZZLEMENT
7. What constitutes. '
Manager of egg marketing association held not guilty

of embezzlement through loss resulting from inefficient
management. State v. Matsen, 188M376, 246NW861. See
Dun. Dig. 2997.

Where pursuant to wire from man in H. County liberty
bonds were mailed by resident of our county to H. coun-
ty, and afterwards own T was informed that bonds had
been sold and money invested, where as a matter of fact
money was appropriated, venue of prosecution was in
H. County. Op. Atty. Gen. (605a-24), Oct. 15, 1935.

8. Tbe criminal Intent.
That a public official clandestinely took public money,

put it into his own bank account, without making re-
turn, and that money is gone, shows, as matter of law,
intent necessary to deprive or defraud the true owner
of his property. State v. Cater, 190M485, 252NW421. See
Dun. Dig. 2999.

». By officer, aerent, clerk, servant, or bailee.
Embezzlement - of' proceeds of certificates of deposit

174M323, 219NW176. : : •
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Evidence field to sustain conviction of bank cashier,
and evidence of shortage as school district treasurer
held admissible to show motive. 180M435, 231NW12.

Where a guardian embezzled funds of his ward and
paid them to a bank, all representatives of latter sup-
posing that he was using his own funds and having no
reason to think otherwise, guardian cannot recover fund
from bank in absence of a showing that recovery Is
necessary to protect ward from loss, primary liability In
such case being upon guardian and his sureties. Gallo-
way v. S., 193M104. 258NW10. See Dun. Dig. 783, 4103,
4122. t ,

A partner may be guilty of a larceny or embezzle-
ment or misappropriation of partnership funds. State v.
MacGregor, 202M579, 279NW372. See Dun. Dig. 2998, 3003.

If an unauthorized sale by pledgee to himself is dis-
affirmed, contract of pledge remains in force, and pledgee
retains right of possession, and cannot be charged with
conversion, or embezzlement. Erlckson v. M., 285NW611.
See Dun. Dig. 2997.

Where traveling salesman collected money and failed
to immediately send it In to employer, venue of crime
was where collection was made and not county of sales-
man's residence or place of employment. Op. Atty. Gen,
<605a-24>. Apr. 25. 1936.

10. Indictment of officer, agent, clerk, servant or bailee.
Statute of limitation held not to have run against

prosecution for embezzlement. State v. Chisholm, 198M
241, 269NF4G3. See Dun. Dig. 2419a.

12, Evidence.
State having proved that accused had settled civil

suit brought to recover shortage, It was error to ex-
clude proof that he had always asserted he had not mis-
appropriated any funds. 173M473, 217NW598.

Proof of other similar acts is admissible as bearing
on question of Intent 173M473, 217NW698.

10359, Commission no defense.
A partner may be guilty of a larceny or embezzlement

or misappropriation of partnership funds. State v. Mac-
Gregor, 202M579, 279NW372. See Dun. Dig. 2098, 3003.

10860. Obtaining money by fraudulent draft.
Indictment held sufficient to charge defendant with

crime of obtaining money by fraudulent checks. State
v. Scott, 190M462, 252NW225. See Dun. Dig. 3734, 3738,
3739.

Venue wus properly laid in county where bank cashing
checks and suffering loss waa located. Id.

Issue being that of fraud and intent, court properly
refused to strike out exhibits consisting of a number of
checks to show interchange of checks known as "kiting."
Id.

Court did not err In excluding evidence of statement
by cashier of bank that defendant had been making over-
drafts for several years, prosecution being based on
checks drawn on bank in question. Id.

Evidence of kiting of checks held to sustain convic-
tion. Id.

10361. Giving check without funds.—Any person
who with intent to defraud shall make or draw or
utter or deliver any check, draft or order for the pay-
ment of money upon any bank or other depositary,
knowing at the time of such making, drawing, utter-
ing or delivery that the maker or drawer has not
sufficient funds in or credit with such bank or other
depositary for the payment of such check, draft, or
order in full upon it presentation, shall be guilty of a
gross misdemeanor, and upon conviction thereof, shall
be fined not more than one thousand dollars, or Im-
prisoned not more than one year, or both.

The making, drawing, uttering or delivering of such
check, draft or order as aforesaid, shall be prima facie
evidence of intent to defraud and as against the maker
or drawer of knowledge of insufficient funds in or
credit with such bank or other depositary; where such
check, draft or order has been protested for insuffi-
cient funds or no account, the notice of a protest there-
of shall be admissible as proof against the maker or
drawer of such presentation, non-payment and protest,
and shall be prima facie evidence that there was a
lack of funds in or credit with such bank or other de-
positary.

The word "credit," as used herein, shall be construed
to mean an arrangement or i nderstandlng with the
bank or depositary for the payment of such check,
draft or order. ('11, c. 272, §1; G. S. '13, §8873; '19,
c. 94, §1; Apr. 20, 1931, c. 243, §1.)

Stopping payment on check may constitute fraud, but
does not constitute giving checks without funds. Op.
Atty. Gen. (494b-7). Dec. 7, 1934.

Place of imprisonment for offense of checking at bank
without funds should be county jail and not reformatory.
Op. Atty. Gen. (G05b-10). July 12, 1935.

Giving bad check in payment of gambling debt Is not
criminal offense. Op. Atty. Gen. (605b-10), Aug. 25, 1937.

One giving a check of $20.15, receiving from payee $18
in cash and applying $2.15 on an outstanding account,
with statement "you can hold it until I come around
or cash it, just as you want to", could be prosecuted.
Op. Atty. Gen. (494B-7), July 17, 1939.

Prosecution may be had in justice court under a com-
plaint for petty larceny where amount of money or prop-
erty received Is less than $25. Id.

10362. Grand larceny in first degree.
Alleged variances between the proof and the facts al-

leged concerning ownership of the stolen goods and the
place from which they were stolen were not material.
172M139, 214NW785.

Error of the court in charging that defendant waa
charged with first degree grand larceny, when in fact
the information only charged second degree grand
larceny, was without prejudice where the jury found
the defendant guilty as charged in the information, the
verdict being In effect guilty of the lesser offense and an
acquittal of the more serious offense. 172M139, 214NW
785.

Information alleging the stealing of men's clothing in
the nighttime, but falling to allege that they were tak-
en from a building, charged second degree grand larceny,
and not first degree grand larceny. 172M139, 214NW
785.

Evidence sustains charge that larceny was committed
In the nighttime. 173M643, 217NW683.

Evidence held to sustain conviction of attempted grand
larceny in the first degree. State v. Smith, 192M237, 255
NW826. See Dun. Dig. 3734, 5498.

It is not necessary to sustain a conviction that com-
plaining witness be shown to have believed fajse repre-
sentations made with intent to defraud him. Id.

Snbd. 2.
181M106, 231NW804.

10363. Grand larceny In second degree.
181M106. 231NW804.
Alleged variances between the proofs and the facts

alleged concerning ownership of the stolen goods and
the place from which they were stolen were not ma-
terial. 172M139, 214NW78E.

Information alleging the stealing of men's clothing
in the nighttime, but not alleging that they were
taken from a building1, charged second degree grand
larceny, and not first degree grand larceny. 172M139,
214NW745.

Evidence sustained conviction. State v. Carlson, 178
M118, 226NW206.

In prosecution for grand larceny of hogs evidence
of theft of barley to feed such hogs was admissible
to show criminal intent and to connect defendants with
larceny of hogs. State v. Voss, 192M127, 255NW843. See
Dun. Dig. 2459.

It was not error to instruct that Jury either con-
vict defendant of second degree larceny or acquit where
evidence was conclusive that property was worth more
than $25. Id. See Dun. Dig. 2479.

In prosecution of owner of fur coat for larceny, de-
fendant was not entitled to an instruction that furrier
had no lien entitling to possession unless labor and ma-
terial furnished in repair of coat enhanced its value, and
court rightly excluded testimony of an expert that value
of coat was not enhanced by furrier's material and la-
bor. State v. Cohen, 196M39, 2G3NW922. See Dun. Dig.
6497.

Evidence supports verdict finding defendant guilty of
larceny of a fur coat from a furrier to whom she had
delivered it for alteration and repair at agreed price of
?50. Id. See Dun. Dig. 5498.

Failure to instruct jury in grand larceny prosecution
that defendant might be found guilty of petit larceny
does not call for a new trial in absence of a request for
such instruction. See Dun. Dig. 5500. Id.

Drawer of check during bank holiday when all banks
were closed by executive order should not be prosecuted
for issuing check without funds, since receiver of check
knew the check could not be presented for payment and
that bank might not reopen. Op. Atty. Gen. (494b-7),
Sept. 18, 1934.

<3>.
Statute is constitutional. State v. Tremont, 196M36,

263NW906.
It was not error to admit in evidence a conversation

had between defendant and two of employees of owner
of store from which goods were taken, it appearing from
that conversation that defendant admitted her guilt In
language free from doubt, conversation having taken
place immediately after theft of goods which were found
upon defendant's person hidden from view under her coat.
Id. See Dun. Dig. 5497.

10364. Petit larceny.
Evidence held to sustain conviction for petty larceny.

State v. Henspeter, 199M359, 271NW700. See Dun Dig.
5498.

10364-1. Minimum punishment for larceny of fowl.
—In any case of grand larceny in the second degree or
petit larceny, when the property stolen or any part
thereof shall consist of any domestic animal or fowl,
the minimum punishment ehall be 45 days imprison-

1601



§10366 CH. 101—CRIMES AGAINST PROPERTY

ment in the county-Jail; but this shall not affect the
maximum punishment for the offense. (Act Apr. 16,
1929, c. 203;)

10366. Dogs personal property, when.
Defendant, held liable for wounding: plaintiff's minor

child in the act of wrongfully shooting at a dog. 179M
490. 229NW869.

Exemplary damages may be allowed for such tort. Id.
License ordinance for dogs Is not invalid because they

are also assessed as personal property. Op. Atty. Gen.
(146d-4), July 19, 1939.

10367. Lost property.
Indictment may charge larceny In the usual form

without setting out the special circumstances. Op. Atty.
Gen.. Sept 17. 1929.

Form of complaint or Indictment charging larceny
of lost or mislaid property. Op. Atty. Gen.. Aug. 25,
1930.

10369. Conversion by trustee.
Prosecution of guardian of Incompetent for grand

larceny In embezzling money, held not barred by limita-
tions. State' v. Thang. 188M224, 246NW891. See Dun.
Die-. 2419a.

Evidence held.to sustain a verdict of grand larceny In
first degree in embezzling money of estate of an in-
competent of which defendant was probate guardian.
Id. See Dun. Dig. 5498.

10372. Claim of title, when ground of defense.
In prosecution of owner of fur coat for larceny, de-

fendant was not entitled to an instruction that furrier
had no lien entitling to possession unless labor and ma-
terial furnished in repair of coat enhanced Its value, and
court rightly excluded testimony of an expert that value
of coat was not enhanced by furrier's material and labor.
State v. Cohen, 196M39, 2G3NW922. See Dun. Dig. 5488.

Evidence supports verdict finding defendant guilty of
larceny of. a fur coat from a furrier to whom she had
delivered It for alteration and repair at agreed price of
J50. Id. See Dun. Dig. 5498.

10373. Intent to restore property.
179M167, 228NW606.
Evidence held not admissible under this section. 174

M323. 219NW176.
Under rules embodied in statutes defining larceny, evi-

dence that a party took an automobile without owner's
permission, drove car until it collided with a curb and
tree, where wrongdoer left it, Is sufficient to support a
finding of larceny or theft. Mullany v. F., 287NW118.
See Dun. Dig. 5487.

10374. Receiving stolen property—Averment and
proof.

In a prosecution for receiving stolen property, evidence
that defendant, shortly prior to offense charged, had re-
ceived other stolen property from the same parties was
admissible to prove guilty knowledge. State v. Gifls,
19GM276, 262NW637. See Dun. Dig. 8267.

Evidence held to sustain conviction for receiving stolen
property. Id. See Dun. Dig. 8267a,

Acquisition of title to stolen property by adverse pos-
session for statutory period. 15MinnLawRev714.

EXTORTION OR OPPRESSION
10377. Extortion.
180M450, 231NW225.
Where Indictment charged extortion by threat to ex-

pose another to disgrace by accusing him of operating
a gambling house, proof that money was extorted by
threat to arrest him for operating1 auch house held not
a material variance. 179M439, 229NW558.

Threats of criminal prosecution and exposure to dis-
grace used to frighten a person into the payment of
money are sufficient to support a charge of extortion.
State v. McKenzie, 182M613, 235NW274. See Dun. Dig.
3701, 3702a(91).It Is not Illegal for labor union to advertise that Its
membership does not patronize certain businesses, If
there is no fraud, duress, intimidation, coercion, malice
or defamation. Op. Atty. Gen. (64,1), July 6, 1936.

10379. Oppression under color of. office.
Railroad held liable for unlawful arrest by special

agent at depot. 17CM203. 223NW94.
10380. Extortion by public officer.
180M450, 231NW225.

10381. Blackmail.
It is not illegal for labor union to advertise that Its

membership does not patronize certain businesses, if there
is no fraud, duress, intimidation, coercion, malice or def-
amation. Op. Atty. Gen. (641), July 6, 1936.

FALSE PERSONATION, ETC.
10388. False statements to obtain credit.
Evidence held sufficient to warrant a conviction for

knowingly making a false statement for the purpose
of obtaining credit. 172M208. 216NW206.

Evidence held insufficient to show that bank officer
knowingly participated in making false statements, for
a corporation. 173M23, 216NW316.

Evidence that defendant, on advice of his doctor, ab-
stained from taking part in the affairs of the corpora-
tion, held Improperly excluded. Id.

The evidence sustains a finding of the jury that the
defendants maliciously and without probable cause In-
stituted a criminal action against the plaintiff upon the
charge of signing a false property statement to obtain
credit from a bank. Krienke v. C., 182M549. 235NW24.
See Dun. Dig. 5730. 5734.

To maintain an action for malicious prosecution, It
must be shown that the defendant maliciously and with-
out probable cause instituted the proceeding; and his
good-faith reliance upon the advice of counsel after a
ful l and fair disclosure Is a defense. Krienke v. C.. 182
MB49, 235NW24. See Dun. Dig. 5730, 5731, 5734.

10300. False statement in advertisement.
Evidence held Insufficient to warrant conviction for

false advertisements as to amount of salary paid to
meat cutters. State v. Andrew Schoch Grocery Co.. 193M
91, 257NW810.

Commissioner of Agriculture, Dairy and Food in dis-
charging the duties incumbent upon him under this sec-
tion may exercise the powers conferred by sections 6026,
6026, 6027. Op. Atty. Gen., Oct. 15, 1931.

Duty of enforcement of this section now devolves upon
the Commissioner of Agriculture, Dairy and Food. Op.
Atty. Gen., Oct 15, 1931.

Section 6241 is not applicable to any investigation
which the Commissioner may institute under this sec-
tion. Op. Atty. Gen., Oct. 15, 1931.

Advertisement of coal as "furnace coal" is not fraudu-
lent. Op. Atty. Gen., Dec. 8, 1933.

There was no violation of this section by mailing tick-
ets stamped with word "complimentary" followed by
words "subject to service charge," twenty-five cents be-
ing charged on presentation of these tickets at box office
of Roller Derby. Op. Atty. Gen. (641b), July 13, 1937.

10304. Removing property from mortgaged land.
Sand and gravel Is not a fixture within meaning of

this section. Op. Atty. Gen. (301a), July 21, 1936.

10305. Selling or concealing mortgage chattels.—
Every person who, with Intent to place mortgaged per-
sonal property beyond the reach of the mortgagee or
his assigns, shall remove or conceal, or aid or abet in
removing or concealing, any such property, and any
mortgagor of such property who shall assent to or
knowingly suffer such removal or concealment, or,
at any time before the debt secured by a chattel mort-
gage has been fully paid, shall sell, convey, or in any
manner dispose of the personal property so mortgaged,
or any part thereof, without the written consent of the
mortgagee or his assigns, or without informing the
person to whom he shall sell, convey, or dispose of the
same that it is mortgaged, and the true amount then
due on the debt secured by such mortgage, shall be
punished by imprisonment in the state prison or coun-
ty jail for not more than one year, or by fine of not
more than five hundred dollars.

Chattel mortgage witnm the meaning of this act
shall Include every written instrument whether In
form a chattel mortgage or contract of conditional
sale, whereby the title of personal property therein
described is mortgaged, held or reserved as security
for a debt; mortgaged personal property shall Include
all. personal property which Is described in or covered
by any such Instrument; and the provisions and pen-
alties of this act shall apply to all vendors and vendees
of personal property, the title to which is so held or
reserved, in the same manner and with the same force
and effect as applicable to mortgagors and mortgagees.

Whenever in any prosecution under this section it
shall appear that default has occurred In the payment
of the debts secured by the mortgage or conditional
sale contract, and it shall further appear that the mort-
gagor or conditional vendee has failed or refused to
reveal the location of the mortgaged property or the
property to which the title was reserved, it shall then
be considered as prima facie evidence that said mort-
gagor or conditional vendee has removed, concealed
or disposed of said property. (R. L. '05, §5109; G. S.
'13, §8907; '17, c. 90. §1; Apr. 25, 1931, c. 343, §!•)
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FRAUD IN THE MANAGEMENT OP CORPORATIONS
10407. Receiving deposit in insolvent banks.
Direct proof of director's knowledge of insolvency la

not required in action against him personally to recover
deposit. 171M60, 224NW466.

Guilt of bank officers fraudulently representing condi-
tion of bank in civil action for damages held for jury.
177M354, 225NW276.

One is not excused by the absence of guilty knowledge
or intention and his consequent moral innocence. 178M
9, 225NW927.

Complaint against bank officer for recovery of depos-
its made while bank was insolvent, held to state a cause
of action. 181M2G1, 232NW324. See Dun. Dig. 789.

No loss or damage resulted from action of bank offi-
cers in renewing a certificate of deposit within one
hour before bank closed. Johnson v. B., 183M461, 237
NW23. See Dun. Dig. 789.

The surrender of a certificate of deposit and taking
a renewal certificate does not constitute a deposit with-
in this section. Barsness v. T., 1S4M188, 238NW161, See
Dun. Dig. 789.

A certificate of deposit in a bank is in legal effect a
promissory note, and its renewal extends the time of
payment and is not a payment by the bank and the
making of a new deposit. Barsness v. T., 184M188, 238
NW161. See Dun. Dig. 789,

An action under this section is not an action for re-
lief on the ground of fraud within section 9191 (6),
and the six-year limitation applies. Olesen v. R., 184
M624, 238NW12. See Dun. Dig. 5662.

A cause of action by creditors to recover of the direc-
tors of a bank because the bank received deposits when
insolvent is not barred by the three-year limitations.
Olesen v. R., 184M624, 239NW672. See Dun. Dig. 5657.

Where president of bank knowing it is hopelessly in-
solvent accepts a deposit, the fraud avoids implied con-
tract by which relationship of debtor and creditor would
ordinarily arise. Forsythe v. F.. 185M255, 241NW66. See
Dun. Dig. 780.

Provisions do not apply to commissioner of batiks.
Aichele Bros. v. S., 194M291, 260NW290. See Dun. Dig.
7S9.

Commissioner of banks is endowed with discretion as
to whether or not he will take possession ot a bank and
his determination Is quasi judicial, and he Is not, under
circumstances alleged personally liable to a depositor
who may have deposited money in a bank while it was
insolvent. Id. See Dun. Dig. 789.

MALICIOUS MISCHIEF—INJURIES TO PROPERTY
10419. Injuring highways, etc.

' Special Injury to person suing. 179M475, 229NW583.
Landowner removing rock on land supporting: em-

bankment for state highway is guilty of maintaining
a public nuisance and is guilty of a misdemeanor. State
v. Nelson, 189M87, 248NW751. See Dun. Dig. 7240n, 58.

<l>.Op. Atty. Gen., Jan. 24, 1934; note under J261G(1).
10420. Interfering with dam, etc.

Injury to a fish screen erected on a dam with consent
of county board by sportsmen organizations would con-
stitute a violation of this statute. Op. Atty. Gen. (494a),
June 1, 1938.

10422. Injury to property.
Wilful trespass of property defined. Laws 1939, c. 377.
Transplanting moccasin flowers from marshes to home

garden is not an offense, but may afford cause of action
for damages. Op. Atty. Gen:, June 12, 1930.

10422-1. Cutting of certain trees forbidden.—No
person shall cut, remove or transport for decorative
purposes or for sale, in its natural condition and un-
trimmed, any growing pine, cedar, evergreen or
coniferous tree, bush, sapling or shrub (except nursery
stock) without the written consent of the owner of
the land on which the same is grown, whether such
land be publicly or privately owned. Such written con-
sent shall contain the legal description of the land
where such tree, bush, or sapling or shrub was cut,
as well as the name of the legal owner thereof, and
such written consent, or a copy thereof certified as a
true copy by the person to whom such consent was
given, or by the register of deeds of the county in
which the land is situated, if recorded in his office,
shall be carried by every person cutting, removing or
transporting any such trees, bushes, saplings or shrubs
untrimmed or -in their natural condition, or in any
way aiding therein, and shall be exhibited to any
officer of the law, forest ranger, forest patrolman,
game warden or other officer of the department of
conservation at his request at any time. Any such
officer shall have power to inspect any such trees,
bushes, saplings, or shrubs when being transported

in any vehicle or other means of conveyance or by
common carrier and to make such investigation with
reference thereto as may be necessary to determine
whether or not the provisions of this act have been
complied with, and. to stop any vehicle or other means
of conveyance, found carrying any such trees, bushes,
saplings, or shrubs upon any public highways of this
state for the purpose of making such inspection and
investigation and to seize and hold subject to the
order of the court any such trees, bushes, saplings, or
shrubs, found being cut, removed, or transported in
violation of this act. No common carrier or agent
thereof shall receive for shipment or transportation
any such trees, bushes, saplings, or shrubs unless the
consignor, whose name and address shall be recorded,
exhibited at the time of consignment the written con-
sent or certified copy thereof herein provided for.
Failure to so exhibit such written consent shall be
prima facie evidence that no such consent was given
or exists. ( '27, c. 10, §1; Apr. 22, 1929, c. 285, §1.)

1O422-2. Penalties.—Any person who violates any
of the provisions of this act shall, for the first viola-
tion, be guilty of a misdemeanor; and for a second
and each subsequent violation during the same
calendar year shall be guilty of a gross misdemeanor.
Every written consent for any purpose specified in
this act and every certified copy of such consent shall
be deemed to be a written instrument within the mean-
ing of the laws relating to forgery, and any person who
shall forge any such written consent or certified copy
thereof shall be guilty of forgery in the second degree,
and shall be punished accordingly. Any person who
shall lend or transfer or offer to lend or transfer any
such written consent or certified copy thereof to an-
other person who is not entitled to use the same, and
any person not entitled to use any such written con-
sent or certified copy thereof who shall use any such
written consent or certified copy thereof, or who shall
borrow, receive, or solicit from another any such
written consent or certified copy thereof, shall be
guilty of a gross misdemeanor, and punished accord-
ingly. ( '27, c. 10, §2; Apr. 22, 1929, c. 285, §2.)

10422-5. Certain acts to be misdemeanor.—Every
person who shall willfully place or deposit or cause
to be placed or deposited, or who aids or abets or
who conspires to aid or abet in the placing or deposit-
ing in, upon, under, against, or near to any building,
car, vessel, or structure any foul, offensive or injuri-
ous substance or compound, or any gas, fluid or sub-
stance injurious to life or property, or any noxious or
offensive gas, fluid or substance, with intent to wrong-
ful ly injure, molest or coerce another, or to injure the
property or person of another, or to molest another
in the use, management, conduct or control of his busi-
ness or property; shall be guilty of a gross misde-
meanor, and upon conviction thereof shall be punish-
able by a fine of not more than One Thousand Dollars
or by imprisonment in the county jail for not more
than one year. (Act Mar. 24, 1931, c. 86, §1.)

10(;tl. Coercion.
To sustain an action for damages on the ground of

coercion there must be some wrongful or unlawful act,
acts or conduct sufficient to constrain the plaintiff against
his will. 174M536, 219NW908.

A threat to shoot an officer if he takes property under
replevin papers is a misdemeanor under this section and
oflicer to whom threat is made may arrest without a
warrant. 177M307, 225NW148.

Statutory costs denied respondents for failure of brief
to comply with paragraph 3. 177M222, 225NW85.

Proprietor of an apartment hotel, who prevented tenant
from entering rooms, let by.the week, for purpose of re-
moving personal property, was not an innkeeper having
a lien against property but was a landlord, and was
guilty of coercion. State v. Bowman, 202M44, 279NW214.
See Dun. Dig. 2848, 4514, 5361, 5382.

Landlord compelling tenants to remove by taking oft*
door and window in cold weather was guilty of coercion
under this section. State v. Brown, 203M505, 282NW136.

It is not illegal for labor union to advertise that ita
membership does not patronize certain businesses, If
there is no fraud, duress, intimidation, coercion, malice
or defamation. Op. Atty. Gen. (641), July 6, 1936.
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Distinction between guests, lodgers, and tenants as af-
fecting offense of coercion. 22MInnLawRevl055.

10432. Injury to other property.
Cause of action, for damages arising out of breach of

statute intended for benefit of plaintiff, against local
brokerage association and one copartnership, held prop-
erly joined with action against second copartnership on
its undertaking to account to plaintiff for stocks and
moneys delivered by plaintiff to association in part pay-
ment of bucketed orders and delivered to second co-
partnership, on transfer of association's account from
first copartnership, and received by second copartnership
with ful l knowledge of the bucketing activities of asso-
ciation. Kaiser v. B., 200M545, 274NW680. See Dun. Dig:.
3941.

Person hiring young man to put emery dust and waste
in oil tank of automobile, resulting in damage, may be
prosecuted under this section. Op. Atty. Gen., Mar. 4,
1933.

Throwing thistle seeds on neighbor's farm constitutes
violation of this section. Op. Atty. Gen. (605a-18), Aug.
26, 1935.

"Where aeroplane was taken without owner's consent
and was wrecked when forced landing was made, no
prosecution could be had for willful destruction of plane.
Op. Atty. Gen. (494b-20>, Aug. 23, 1937.

Injury to a fish screen erected on a dam with consent
of county board by sportsmen organizations would con-
stitute a violation of this statute. Op. Atty. Gen. (494a),
June 1, 1938.

10433. Interfering with electrical apparatus.
Section is without application to action for death of

house mover attempting to get house under wires. Fari-
bault v. N., 188M514, 247NW680.

This statute was directed against a wilful or malicious
tampering or interference, and in this respect term "wil-
ful" denotes an evil or malice. Ekdahl v. M., 203M374,
281NW517. See Dun. Dig. 2410.

Boy fifteen years of age removing hasp on cable hold-
ing mast upon which was suspended street light, through
mere curiosity was not guilty of negligence as a matter
of law or of violation of this section. Id. See Dun. Dig.
2996.

A boy who ran to aid of another boy who had discon-
nected cable supporting street lamp following his cry
for help was not guilty of contributory negligence where
his object in touching cable was only for purpose of sav-
ing defendant's property from injury. Schorr v. M., 203
M384, 281NW523. See Dun. Dig. 7025.

10437. Draining meandered lakes, etc.
Owner of private lake cannot construct and maintain

a channel to a public lake if it injuriously affects the
public lake. Op. Atty. Gen., Sept. 26, 1929.

This section was not repealed by §6602-68. Op. Atty.
Gen. (273c-l), July 29, 1938.

Unauthorized drainage of meandered lakes Is a viola-
tion of §10437 and may be subject of inquiry on order
of commissioner under §6602-51, et seq. Id.

10441-1. Willful trespass a misdemeanor.—Every
person who has no right of possession and who re-
fuses to depart from and surrender possession of
property when ordered to do so by the owner thereof
and who thereafter wilfully continues to trespass up-
on said property shall he guilty of a misdemeanor,
provided, however, that this Act shall not apply in
any case where immediately prior thereto there ex-
isted between the owner and the person in posses-
sion the relationship of landlord and tenant, vendor
and vendee, or mortgagor and mortgagee or their
respective successors or assigns. (Act Apr, 21, 1939,
c. 377.)

CHAPTER 102

Cruelty to Animals

10443. Overworking animals, etc.
Evidence held sufficient to support finding that horse's

death resulted from starvation. State v. Maguire, 188M
627, 248NW216. See Dun. Dig. 279.

One in possession of horse under claim of lien is
guilty if he permits it to starve to death. Id.

10444. Cruelty in transportation.
Prosecution must be for violation of statute and not

"regulations" issued thereunder. Op. Atty. Gen. (293b-
19), July 8, 1937.

10448. Poisoning animals.
Section is constitutional. State v. Eich, 204M134, 282

NW810.

Information charging that defendant unjustifiably ex-
poaed poison with intent that it should be taken by a dog
held sufficiently definite to state an offense. Id. See
Dun. Dig. 279.

One placing meat containing strychnine in a shed on
his property for purpose of killing rats is not chargeable
with death of a dog under this section, intent being
necessary. Op. Atty. Gen. (494a-2), July 29, 1938.

10450. Animal with infectious disease.
Seller of infected hogs, held not entitled to directed

verdict for price. 180M78, 230NW259.

CHAPTER 103

Miscellaneous Crimes

10453 to 10455-3. [Repealed.]
Repealed Mar. 19, 1937, c. 74, §25, post, §10455-28. .

UNIFORM NARCOTIC DRUG ACT
This act was adopted by Alaska, Arizona, Colorado,

Connecticut, District of Columbia, Florida, Georgia, Ha-
waii, Illinois, Indiana, Iowa, Kansas, Maryland, Massa-
chusetts, Michigan, Minnesota, Missouri, Montana, Ne-
braska, Nevada, New Jersey, New Mexico, New York,
North Carolina, Ohio, Oklahoma, Oreg'on, Puerto Rico,
Rhode Island, South Carolina, South Dakota, Tennessee,
Utah, Virginia, West Virginia, "Wisconsin and Wyoming'-

10455-4. Definitions.—The following words and
phrases, as used in this act shall have the following
meanings, unless the context otherwise requires:

(1) "Persons" includes any corporation, associa-
tion, co-partnership, or one or more individuals.

(2) "Physician" means a person authorized by
law to practice medicine in this state and for the
purposes of this act only, any other person authorized
by law to treat sick and injured human beings in
this state and to use narcotic drugs in connection
with such treatment.

(3) "Dentist" means a person authorized by law
to practice dentistry in this state.

(4) "Veterinarian" means a person authorized by
law to practice veterinary medicine in this state.

(5) "Manufacturer" means a person who by com-
pounding, mixing, cultivating, growing, or other pro-
cess, produces or prepares narcotic drugs, but does
not include an apothecary who compounds narcotic
drugs to be sold or dispensed on prescriptions.

(G) "Wholesaler" means a person who supplies
narcotic drugs that he himself has not produced or
prepared, on official written orders, but not on pre-
scriptions.

(7) "Apothecary" means a licensed pharmacist as
defined by the laws of this state and, where the con-
text so requires, the owner of a store, or other place
of business where narcotic drugs are compounded or
dispensed by a licensed pharmacist; but nothing in
this act shall be construed as conferring on a person
who is not registered nor licensed as a pharmacist any
authority, right, or privilege, that is not granted to
him by the pharmacy laws of this state.
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