1 MINNESOTA STATUTES 2010 268.085

268.085 ELIGIBILITY REQUIREMENTS.

Subdivision 1. Eligibility conditions. An applicant may be eligible to receive unemployment
benefits for any week if:

(1) the applicant has filed a continued request for unemployment benefits for that week
under section 268.0865;

(2) the week for which unemployment benefits are requested is in the applicant's benefit year;
(3) the applicant was unemployed as defined in section 268.035, subdivision 26;

(4) the applicant was available for suitable employment as defined in subdivision 15. The
applicant's weekly unemployment benefit amount is reduced one-fifth for each day the applicant
is unavailable for suitable employment. This clause does not apply to an applicant who is in
reemployment assistance training, or each day the applicant is on jury duty or serving as an
election judge;

(5) the applicant was actively seeking suitable employment as defined in subdivision 16.
This clause does not apply to an applicant who is in reemployment assistance training or who was
on jury duty throughout the week;

(6) the applicant has served a nonpayable period of one week that the applicant is otherwise
entitled to some amount of unemployment benefits. This clause does not apply if the applicant
would have been entitled to federal disaster unemployment assistance because of a disaster in
Minnesota, but for the applicant's establishment of a benefit account under section 268.07; and

(7) the applicant has been participating in reemployment assistance services, such as job
search and resume writing classes, if the applicant has been determined in need of reemployment
assistance services by the commissioner, unless the applicant has good cause for failing to
participate.

Subd. 2. Not eligible. An applicant is ineligible for unemployment benefits for any week:
(1) that occurs before the effective date of a benefit account;

(2) that the applicant, at the beginning of the week, has an outstanding fraud overpayment
balance under section 268.18, subdivision 2, including any penalties and interest;

(3) that occurs in a period when the applicant is a student in attendance at, or on vacation
from a secondary school including the period between academic years or terms;

(4) that the applicant is incarcerated or performing court-ordered community service.
The applicant's weekly unemployment benefit amount is reduced by one-fifth for each day the
applicant is incarcerated or performing court-ordered community service;

(5) that the applicant fails or refuses to provide information on an issue of ineligibility
required under section 268.101;

(6) that the applicant is performing services 32 hours or more, in employment, covered
employment, noncovered employment, volunteer work, or self-employment regardless of the
amount of any earnings; or

(7) with respect to which the applicant is receiving, has received, or has filed an application
for unemployment benefits under any federal law or the law of any other state. If the appropriate
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agency finally determines that the applicant is not entitled to the unemployment benefits, this
clause does not apply.

Subd. 3. Payments that delay unemployment benefits. (a) An applicant is not eligible to
receive unemployment benefits for any week with respect to which the applicant is receiving, has
received, or has filed for payment, equal to or in excess of the applicant's weekly unemployment
benefit amount, in the form of:

(1) vacation pay paid upon temporary, indefinite, or seasonal separation. This clause does not
apply to (i) vacation pay paid upon a permanent separation from employment, or (ii) vacation
pay paid from a vacation fund administered by a union or a third party not under the control
of the employer;

(2) severance pay, bonus pay, sick pay, and any other payments, except earnings under
subdivision 5, and back pay under subdivision 6, paid by an employer because of, upon, or
after separation from employment, but only if the payment is considered wages at the time of
payment under section 268.035, subdivision 29; or

(3) pension, retirement, or annuity payments from any plan contributed to by a base
period employer including the United States government, except Social Security benefits that
are provided for in subdivision 4. The base period employer is considered to have contributed
to the plan if the contribution is excluded from the definition of wages under section 268.035,
subdivision 29, clause (1).

If the pension, retirement, or annuity payment is paid in a lump sum, an applicant is not
considered to have received a payment if (i) the applicant immediately deposits that payment
in a qualified pension plan or account, or (i1) that payment is an early distribution for which the
applicant paid an early distribution penalty under the Internal Revenue Code, United States
Code, title 26, section 72(t)(1).

(b) This subdivision applies to all the weeks of payment. Payments under paragraph (a),
clause (1), are applied to the period immediately following the last day of employment. The
number of weeks of payment is determined as follows:

(1) if the payments are made periodically, the total of the payments to be received is divided
by the applicant's last level of regular weekly pay from the employer; or

(2) if the payment is made in a lump sum, that sum is divided by the applicant's last level of
regular weekly pay from the employer.

(c) If the payment is less than the applicant's weekly unemployment benefit amount,
unemployment benefits are reduced by the amount of the payment.

Subd. 3a. Workers' compensation and disability insurance offset. (a) An applicant is not
eligible to receive unemployment benefits for any week in which the applicant is receiving or
has received compensation for loss of wages equal to or in excess of the applicant's weekly
unemployment benefit amount under:

(1) the workers' compensation law of this state;
(2) the workers' compensation law of any other state or similar federal law; or

(3) any insurance or trust fund paid in whole or in part by an employer.
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(b) This subdivision does not apply to an applicant who has a claim pending for loss of
wages under paragraph (a); however, before unemployment benefits may be paid when a claim is
pending, the issue of the applicant being available for suitable employment, as required under
subdivision 1, clause (4), is determined under section 268.101, subdivision 2. If the applicant later
receives compensation as a result of the pending claim, the applicant is subject to the provisions of
paragraph (a) and the unemployment benefits paid are subject to recoupment by the commissioner
to the extent that the compensation constitutes overpaid unemployment benefits.

(c) If the amount of compensation described under paragraph (a) for any week is less than
the applicant's weekly unemployment benefit amount, unemployment benefits requested for that
week are reduced by the amount of that compensation payment.

Subd. 4. Social Security benefits. (a) Any applicant aged 62 or over is required to state
when filing an application for unemployment benefits and when filing continued requests for
unemployment benefits if the applicant is receiving, has filed for, or intends to file for, primary
Social Security old age benefits for any week during the benefit year.

Unless paragraph (b) applies, 50 percent of the weekly equivalent of the primary Social
Security old age benefit the applicant has received, has filed for, or intends to file for, with respect
to that week must be deducted from an applicant's weekly unemployment benefit amount.

(b) If all of the applicant's wage credits were earned while the applicant was claiming Social
Security old age benefits, there is no deduction from the applicant's weekly unemployment benefit
amount. The purpose of this paragraph is to ensure that an applicant who is claiming Social
Security benefits has demonstrated a desire and ability to work.

(c) An applicant who is receiving, has received, or has filed for primary Social Security
disability benefits for any week during the benefit year must be determined unavailable for
suitable employment for that week, unless:

(1) the Social Security Administration approved the collecting of primary Social Security
disability benefits each month the applicant was employed during the base period; or

(2) the applicant provides a statement from an appropriate health care professional who is
aware of the applicant's Social Security disability claim and the basis for that claim, certifying
that the applicant is available for suitable employment.

If an applicant meets the requirements of clause (1) there is no deduction from the applicant's
weekly benefit amount for any Social Security disability benefits. If only clause (2) applies, then
there must be deducted from the applicant's weekly unemployment benefit amount 50 percent of
the weekly equivalent of the primary Social Security disability benefits the applicant is receiving,
has received, or has filed for, with respect to that week; provided, however, that if the Social
Security Administration determines that an individual is not entitled to receive primary Social
Security disability benefits for any week the applicant has applied for those benefits, the 50
percent deduction does not apply to that week.

(d) Information from the Social Security Administration is considered conclusive, absent
specific evidence showing that the information was erroneous.

(e) This subdivision does not apply to Social Security survivor benefits.

Subd. 5. Deductible earnings. (a) If the applicant has earnings, including holiday pay,
with respect to any week, from employment, covered employment, noncovered employment,
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self-employment, or volunteer work, equal to or in excess of the applicant's weekly unemployment
benefit amount, the applicant is ineligible for unemployment benefits for that week.

(b) If the applicant has earnings, with respect to any week, that is less than the applicant's
weekly unemployment benefit amount, from employment, covered employment, noncovered
employment, self-employment, or volunteer work, 55 percent of the earnings are deducted from
the weekly unemployment benefit amount.

(c) No deduction is made from an applicant's weekly unemployment benefit amount for
earnings from service in the National Guard or a United States military reserve unit or from
direct service as a volunteer firefighter or volunteer ambulance service personnel. This exception
to paragraphs (a) and (b) does not apply to on-call or standby pay provided to a volunteer
firefighter or volunteer ambulance service personnel. No deduction is made for jury duty pay or
for pay as an election judge.

(d) The applicant may report deductible earnings on continued requests for unemployment
benefits at the next lower whole dollar amount.

(e) Deductible earnings does not include any money considered a deductible payment
under subdivision 3, but includes all compensation considered wages under section 268.035,
subdivision 29, and any other compensation considered earned income under state and federal
law for income tax purposes.

Subd. 6. Receipt of back pay. (a) Back pay received by an applicant within 24 months of the
establishment of the benefit account with respect to any week occurring during the benefit year
must be deducted from unemployment benefits paid for that week.

If the back pay is not paid with respect to a specific period, the back pay must be applied to
the period immediately following the last day of employment.

(b) If the back pay is reduced by the amount of unemployment benefits that have been
paid, the amount of back pay withheld must be:

(1) paid by the employer to the trust fund within 30 calendar days and subject to the same
collection procedures that apply to past due taxes;

(2) applied to unemployment benefit overpayments resulting from the payment of the
back pay; and

(3) credited to the maximum amount of unemployment benefits available to the applicant in
a benefit year that includes the weeks for which back pay was deducted.

(c) Unemployment benefits paid the applicant must be removed from the computation of
the tax rate for taxpaying employers and removed from the reimbursable account for nonprofit
and government employers that have elected to be liable for reimbursements in the calendar
quarter the trust fund receives payment.

(d) Payments to the trust fund under this subdivision are considered as made by the applicant.

Subd. 7. School employees. (a) No wage credits in any amount from any employment with
any educational institution or institutions earned in any capacity may be used for unemployment
benefit purposes for any week during the period between two successive academic years or
terms if:
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(1) the applicant had employment for any educational institution or institutions in the prior
academic year or term; and

(2) there is a reasonable assurance that the applicant will have employment for any
educational institution or institutions in the following academic year or term, unless that
subsequent employment is substantially less favorable than the employment of the prior academic
year or term.

(b) Paragraph (a) does not apply to an applicant who, at the end of the prior academic year or
term, had an agreement for a definite period of employment between academic years or terms
in other than an instructional, research, or principal administrative capacity and the educational
institution or institutions failed to provide that employment.

(c) If unemployment benefits are denied to any applicant under paragraph (a) who was
employed in the prior academic year or term in other than an instructional, research, or principal
administrative capacity and who was not offered an opportunity to perform the employment in the
following academic year or term, the applicant is entitled to retroactive unemployment benefits
for each week during the period between academic years or terms that the applicant filed a timely
continued request for unemployment benefits, but unemployment benefits were denied solely
because of paragraph (a).

(d) An educational assistant is not considered to be in an instructional, research, or principal
administrative capacity.

(e) Paragraph (a) applies to any vacation period or holiday recess if the applicant was
employed immediately before the vacation period or holiday recess, and there is a reasonable
assurance that the applicant will be employed immediately following the vacation period or
holiday recess.

(f) This subdivision applies to employment with an educational service agency if the
applicant performed the services at an educational institution or institutions. "Educational service
agency" means a governmental agency or entity established and operated exclusively for the
purpose of providing services to one or more educational institutions. This subdivision also
applies to employment with Minnesota or a political subdivision, or a nonprofit organization, if
the services are provided to or on behalf of an educational institution or institutions.

(g) Paragraphs (a) and (e) apply beginning the Sunday of the week that there is a reasonable
assurance of employment.

(h) Employment with multiple education institutions must be aggregated for purposes of
application of this subdivision.

(1) If all of the applicant's employment with any educational institution or institutions
during the prior academic year or term consisted of on-call employment, and the applicant has a
reasonable assurance of any on-call employment with any educational institution or institutions for
the following academic year or term, it is not considered substantially less favorable employment.

(j) Paragraph (a) also applies to the period between two regular but not successive terms.

(k) A "reasonable assurance" may be written, oral, implied, or established by custom
or practice.

(I) An "educational institution" is an educational entity operated by Minnesota or a political
subdivision or an instrumentality thereof, or an educational organization described in United

Copyright © 2010 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.



6 MINNESOTA STATUTES 2010 268.085

States Code, title 26, section 501(c)(3) of the federal Internal Revenue Code, and exempt from
income tax under section 501(a).

Subd. 8. Services for school contractors. (a) Wage credits from an employer are subject
to subdivision 7, if:

(1) the employment was provided under a contract between the employer and an elementary
or secondary school; and

(2) the contract was for services that the elementary or secondary school could have had
performed by its employees.

(b) Wage credits from an employer are not subject to subdivision 7 if:

(1) those wage credits were earned by an employee of a private employer performing work
under a contract between the employer and an elementary or secondary school; and

(2) the employment was related to food services provided to the school by the employer.

Subd. 9. Business owners. (a) Wage credits from an employer may not be used for
unemployment benefit purposes by any applicant who:

(1) individually, jointly, or in combination with the applicant's spouse, parent, or child owns
or controls directly or indirectly 25 percent or more interest in the employer; or

(2) is the spouse, parent, or child of any individual who owns or controls directly or indirectly
25 percent or more interest in the employer.

This subdivision is effective when the applicant has been paid five times the applicant's
weekly unemployment benefit amount in the current benefit year. This subdivision does not apply
if the applicant had wages paid in covered employment of $7,500 or more from the employer
covered by this subdivision in each of the 16 calendar quarters prior to the effective date of the
benefit account and all taxes due on those wages have been paid.

(b) An officer of a taxpaying employer referred to in section 268.046, subdivision 1, is
subject to the limitations of this subdivision.

Subd. 10. [Repealed, 2007 ¢ 128 art 1 s 23]

Subd. 11. Athletes and coaches. Unemployment benefits must not be paid to an applicant
on the basis of any wage credits from employment that consists of coaching or participating in
sports or athletic events or training or preparing to participate for any week during the period
between two successive sport seasons, or similar periods, if:

(1) the applicant was so employed in the prior season or similar period, and

(2) there is a reasonable assurance that the applicant will be so employed in the following
season or similar period.

Subd. 12. Aliens. (a) An alien is ineligible for unemployment benefits for any week the alien
is not authorized to work in the United States under federal law. Information from the Bureau of
Citizenship and Immigration Services is considered conclusive, absent specific evidence that the
information was erroneous. Under the existing agreement between the United States and Canada,
this paragraph does not apply to an applicant who is a Canadian citizen and has returned to and is
living in Canada each week unemployment benefits are requested.
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(b) Unemployment benefits must not be paid on the basis of wage credits earned by an alien
unless the alien (1) was lawfully admitted for permanent residence at the time of the employment,
(2) was lawfully present for the purposes of the employment, or (3) was permanently residing in
the United States under color of law at the time of the employment.

(c) Any information required of applicants applying for unemployment benefits to determine
eligibility because of their alien status must be required from all applicants.

Subd. 13. Suspension from employment. (a) An applicant who has been suspended from
employment without pay for 30 calendar days or less, as a result of employment misconduct as
defined under section 268.095, subdivision 6, is ineligible for unemployment benefits beginning
the Sunday of the week that the applicant was suspended and continuing for the duration of
the suspension.

(b) A suspension from employment without pay for more than 30 calendar days is considered
a discharge from employment under section 268.095, subdivision 5.

(c) A suspension from employment with pay, regardless of duration, is not considered a
separation from employment and the applicant is ineligible for unemployment benefits for the
duration of the suspension with pay.

Subd. 13a. Leave of absence. (a) An applicant on a voluntary leave of absence is ineligible
for unemployment benefits for the duration of the leave of absence. An applicant on an involuntary
leave of absence is not ineligible under this subdivision.

A leave of absence is voluntary when work that the applicant can then perform is available
with the applicant's employer but the applicant chooses not to work. A medical leave of absence is
not presumed to be voluntary.

(b) A period of vacation requested by the applicant, paid or unpaid, is considered a voluntary
leave of absence. A vacation period assigned by an employer under: (1) a uniform vacation
shutdown; (2) a collective bargaining agreement; or (3) an established employer policy, is
considered an involuntary leave of absence.

(c) A voluntary leave of absence is not considered a quit and an involuntary leave of absence
is not considered a discharge from employment for purposes of section 268.095.

(d) An applicant who is on a paid leave of absence, whether the leave of absence is voluntary
or involuntary, is ineligible for unemployment benefits for the duration of the leave.

(e) This subdivision applies to a leave of absence from a base period employer, an employer
during the period between the end of the base period and the effective date of the benefit account,
or an employer during the benefit year.

Subd. 13b. Labor dispute. (a) An applicant who has stopped working because of a labor
dispute at the establishment where the applicant is employed is ineligible for unemployment
benefits:

(1) until the end of the calendar week that the labor dispute was in active progress if the
applicant is participating in or directly interested in the labor dispute; or

(2) until the end of the calendar week that the labor dispute began if the applicant is not
participating in or directly interested in the labor dispute.
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Participation includes any failure or refusal by an applicant, voluntarily or involuntarily, to
accept and perform available and customary work at the establishment.

(b) An applicant who has stopped working because of a jurisdictional controversy between
two or more labor organizations at the establishment where the applicant is employed is ineligible
for unemployment benefits until the end of the calendar week that the jurisdictional controversy
was in progress.

(c) An applicant is not ineligible for unemployment benefits under this subdivision if:

(1) the applicant stops working because of an employer's intentional failure to observe the
terms of the safety and health section of a union contract or failure to comply with an official
citation for a violation of federal or state laws involving occupational safety and health;

(2) the applicant stops working because of a lockout; or
(3) the applicant is discharged before the beginning of a labor dispute.

(d) A quit from employment by the applicant during the time that the labor dispute is in
active progress at the establishment does not terminate the applicant's participation in or direct
interest in the labor dispute for purposes of this subdivision.

(e) For the purpose of this subdivision, the term "labor dispute" has the same definition
as provided in section 179.01, subdivision 7.

Subd. 13c. Offers of suitable employment. (a) An applicant is ineligible for all
unemployment benefits for eight calendar weeks if the applicant, without good cause:

(1) failed to apply for available, suitable employment of which the applicant was advised by
the commissioner or an employer;

(2) failed to accept suitable employment when offered; or
(3) avoided an offer of suitable employment.

(b) "Good cause" is a reason that would cause a reasonable individual who wants suitable
employment to fail to apply for, accept, or avoid suitable employment. Good cause includes:

(1) the applicant is employed in other suitable employment;
(2) the applicant is in reemployment assistance training;

(3) the applicant formerly worked for the employer and the loss of employment occurred
prior to the commencement of a labor dispute, was permanent or for an indefinite period, and the
applicant failed to apply for or accept the employment because a labor dispute was in progress at
the establishment; or

(4) the applicant formerly worked for the employer and quit that employment because of a
good reason caused by the employer.

(c) This subdivision only applies to offers of suitable employment with a new or a former
employer and does not apply to any type of job transfers, position reassignments, or changes in
job duties or responsibilities during the course of employment with an employer.

(d) The period of ineligibility under this subdivision begins the Sunday of the week the
applicant failed to apply for, failed to accept, or avoided suitable employment without good cause.
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(e) This subdivision applies to offers of suitable employment that occur before the effective
date of the benefit account and that occur during the benefit year.

(f) This subdivision only applies to offers of suitable employment that are considered
covered employment under section 268.035, subdivision 12.

Subd. 14. [Repealed, 2009 ¢ 78 art 4 s 51]

Subd. 15. Available for suitable employment defined. (a) "Available for suitable
employment" means an applicant is ready and willing to accept suitable employment. The
attachment to the work force must be genuine. An applicant may restrict availability to
suitable employment, but there must be no other restrictions, either self-imposed or created by
circumstances, temporary or permanent, that prevent accepting suitable employment.

(b) Unless the applicant is in reemployment assistance training, to be considered "available
for suitable employment," a student who has regularly scheduled classes must be willing to
discontinue classes to accept suitable employment when:

(1) class attendance restricts the applicant from accepting suitable employment; and

(2) the applicant is unable to change the scheduled class or make other arrangements that
excuse the applicant from attending class.

(c) An applicant who is absent from the labor market area for personal reasons, other than to
search for work, is not "available for suitable employment."

(d) An applicant who has restrictions on the hours of the day or days of the week that the
applicant can or will work, that are not normal for the applicant's usual occupation or other
suitable employment, is not "available for suitable employment." An applicant must be available
for daytime employment, if suitable employment is performed during the daytime, even though
the applicant previously worked the night shift.

Subd. 16. Actively seeking suitable employment defined. (a) "Actively seeking suitable
employment" means those reasonable, diligent efforts an individual in similar circumstances
would make if genuinely interested in obtaining suitable employment under the existing conditions
in the labor market area. Limiting the search to positions that are not available or are above the
applicant's training, experience, and qualifications is not "actively seeking suitable employment."

(b) To be considered "actively seeking suitable employment" an applicant must, when
reasonable, contact those employers from whom the applicant was laid off because of lack of
work and request suitable employment.

(c) If reasonable prospects of suitable employment in the applicant's usual or customary
occupation do not exist, the applicant must actively seek other suitable employment to be
considered "actively seeking suitable employment." This applies to an applicant who is seasonally
unemployed.

(d) Actively seeking a suitable job assignment or other employment with a staffing service is
considered actively seeking suitable employment.

(e) An applicant who is seeking employment only through a union is considered actively
seeking suitable employment if the applicant is in an occupation where hiring in that locality
is done through the union. If the applicant is a union member who is restricted to obtaining
employment among signatory contractors in the construction industry, seeking employment
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only with those signatory contractors is considered actively seeking employment. The applicant
must be a union member in good standing, registered with the union for employment, and in
compliance with other union rules to be considered "actively seeking suitable employment."

History: (4337-26) Ex1936 ¢ 25 6,7; 1937 ¢ 43 s 2; 1937 ¢ 3065 4, 1937 ¢ 401 s 1, 1939 ¢
443 5 5,6, 1941 ¢ 554 5 5,6, 1943 ¢ 6505 4,5; 1945 ¢ 376 5 5,6, 1947 ¢ 432 s 7, 1949 c 605 5 9;
1953¢ 9759, 1953 ¢ 6995 10, 1965 ¢ 741 s 14-17; 1967 ¢ 342 s 1; 1967 ¢ 5735 5, 1969 c 6 s 34,
1969 c42s1; 1971 ¢ 9425 9-11; 1973 ¢c23s 1, 1973 ¢ 5995 6-9, 1974 c 477 s 1; 1975¢ 1045 2;
1975¢ 3365 13-16, 1975¢ 359523, 1976 ¢ 163559, 1976¢c271s78; 1977 c45s7,8; 1977 c 242
s1;1977¢297s15-19; 1978 c 6125 1; 1978 c 618 s 1;1979c24s1; 1979 ¢ 181 s 9-13,19; 1980
c508s 8,9 1982 c 619s 1; ISp1982 ¢ 15 23-28; 1983 ¢ 290 5 168, 1983 ¢ 372 s 20-24,26,27;
1985 ¢ 248 s 44, 1986 ¢ 444, 1987 ¢ 362 s 18-20; 1987 ¢ 384 art 1 s 55, 1987 ¢ 385 s 20-24; 1989
c6558 1989209 art2s 1; 1989 ¢ 282 art 2 s 169; 1990 ¢ 516 s 4; 1991 ¢ 265 art 11 s 22;
1992 ¢ 484 s 10-12; 1993 ¢ 67 s 3-7, 1994 ¢ 488 s 2-4,8; 1995 ¢ 54 5 8,9, 1995 c 229 art 35 15;
1995 ¢ 231 art 1 s 32; 1996 ¢ 417 s 18-20,31; 1997 ¢ 66 s 36-54,79; 1998 ¢ 265 s 24-29,44,45;
1999 ¢ 107 s 42,44,66; 2000 ¢ 343 s 4; 2000 ¢ 478 art 2 s 7; 2000 ¢ 488 art 2 s 17; 2001 ¢ 175 s
27-35,38-41,52; 1Sp2003 c 3 art 1 s 8; art 2 s 11-14,20, 2004 ¢ 183 s 53-65,86; 2005 c 112 art 2 s
17-21,27,41; 2005 ¢ 115 s 1; 2007 ¢ 128 art 1 s 13-15; art 2 s 7; art 35 13-15,24; art 6 s 52-61;
2008 ¢300s 12-14; 2009 c 15s 7, 2009 c 78 art 3s 7-9; art4s 23-27; 2010 ¢ 347 art 2 s 12-14
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