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245C.02 DEFINITIONS.
[For text of subds 1 to 9, see M.S5.2006]

Subd. 9a. Conviction. “Conviction” has the meaning given in section 609.02, subdivi-
sion 5.

[For text of subds 10 to 14, see M.S5.2006]

Subd. 14a. Private agency. “Private agency” has the meaning given in section
245A.02, subdivision 12.

[For text of subds 15 to 19, see M.S.2006]
History: 2007 ¢ 112 5 26; 2007 ¢ 147 art3s 5

245C.04 WHEN BACKGROUND STUDY MUST OCCUR.

Subdivision 1. Licensed programs. (a) The commissioner shall conduct a background
study of an individual required to be studied under section 245C.03, subdivision 1, at least
upon application for initial license for all license types.

(b) The commissioner shall conduct a background study of an individual required to be
studied under section 245C.03, subdivision 1, at reapplication for a license for adult foster
care, family adult day services, and family child care.

(c) The commissioner is not required to conduct a study of an individual at the time of
reapplication for a license if the individual’s background study was completed by the com-
missioner of human services for an adult foster care license holder that is also:

(1) registered under chapter 144D; or

(2) licensed to provide home and community—based services to people with disabilities
at the foster care location and the license holder does not reside in the foster care residence;
and

(3) the following conditions are met:

(i) a study of the individual was conducted either at the time of initial licensure or when
the individual became affiliated with the license holder;

(ii) the individual has been continuously affiliated with the license holder since the last
study was conducted; and
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(iii) the last study of the individual was conducted on or after October 1, 1995,

(d) From July 1, 2007, to June 30, 2009, the commissioner of human services shall con-
duct a study of an individual required to be studied under section 245C.03, at the time of reap-
plication for a child foster care license. The county or private agency shall collect and for-
ward to the commissioner the information required under section 245C.035, subdivisions 1,
paragraphs (a) and (b), and 5, paragraphs (a) and (b). The background study conducted by the
commissioner of human services under this paragraph must include a review of the informa-
tion required under section 245C.08, subdivisions 1, paragraph (a), clauses (1) to (5}, 3, and
4.

(e) The commissioner of human services shall conduct a background study of an indi-
vidual specified under section 245C.03, subdivision 1, paragraph (a), clauses (2) to (6), who
is newly affiliated with a child foster care license holder. The county or private agency shall
collect and forward to the commissioner the information required under section 245C.05,
subdivisions 1 and 5. The background study conducted by the commissioner of human ser-
vices under this paragraph must include a review of the information required under section
245C.08, subdivisions 1, 3, and 4.

(f) Applicants for licensure, license holders, and other entities as provided in this chap-
ter must submit completed background study forms to the commissioner before individuals
specified in section 245C.03, subdivision 1, begin positions allowing direct contact in any
licensed program.

(g) For purposes of this section, a physician licensed under chapter 147 is considered to
be continuously affiliated upon the license holder’s receipt from the commissioner of health
or human services of the physician’s background study results.

[For text of subds 2 to 5, see M.5.2006]
History: 2007 ¢ 147 art 3 s 6

245C.05 BACKGROUND STUDY; INFORMATION AND DATA PROVIDED TO
COMMISSIONER.

Subdivision 1. Individual studied. (a) The individual who is the subject of the back-
ground study must provide the applicant, license holder, or other entity under section
245C.04 with sufficient information to ensure an accurate study, including:

(1) the individual’s first, middle, and last name and all other names by which the indi-
vidual has been known;

(2) home address, city, and state of residence;

(3) zip code;

(4) sex; ,

(5) date of birth; and

(6) Minnesota driver’s license number or state identification number.

(b) Every subject of a background study conducted or initiated by counties or private
agencies under this chapter must also provide the home address, city, county, and state of
residence for the past five years. _

(c) Every subject of a background study related to private agency adoptions or related to
child foster care licensed through a private agency, who is 18 years of age or older, shall also
provide the commissioner a signed consent for the release of any information received from
national crime information databases to the private agency that initiated the background
study. .

(d) The subject of a background study shall provide fingerprints as required in subdivi-
sion 5, paragraph (c). ,

[For text of subd 2, see M.S.2006]

Subd. 2a. County or private agency. For background studies related to child foster
care, county and private agencies must collect the information under subdivision 1 and for-
ward it to the commissioner.
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Subd. 3. Additional information from individual studied. (a) For purposes of com-
pleting the background study, the commissioner may request the individual’s Social Security
number or race. The individual is not required to provide this information to the commission-
er.

(b) The commissioner may also require additional information if the commissioner de-~
termines the information is necessary to complete the background study. Failure to provide
the required information may result in a disqualification pursuant to section 245C.09.

Subd. 4. Electronic transmission. For background studies conducted by the Depart-
ment of Human Services, the commissioner shall implement a system for the electronic
transmission of:

(1) background study information to the commissioner;

(2) background study results to the license holder; and

(3) background study results to county and private agencies for background studies
conducted by the commissioner for child foster care.

Subd. 5. Fingerprints. (a) Except as provided in paragraph (c), for any background
study completed under this chapter, when the commissioner has reasonable cause to believe
that further pertinent information may exist on the subject of the background study, the sub-
ject shall provide the commissioner with a set of classifiable fingerprints obtained from an
authorized agency.

(b) For purposes of requiring fingerprints, the commissioner has reasonable cause
when, but not limited to, the:

(1) information from the Bureau of Criminal Apprehension indicates that the subject is
a multistate offender;

(2) information from the Bureau of Criminal Apprehension indicates that multistate of-
fender status is undetermined; or

(3) commissioner has received a report from the subject or a third party indicating that
the subject has a criminal history-in a jurisdiction other than Minnesota.

(c) Except as specified under section 245C.04, subdivision 1, paragraph (d), for back-
ground studies conducted by the commissioner for child foster care or adoptions, the subject
of the background study, who is 18 years of age or older, shall provide the commissioner with
a set of classifiable fingerprints obtained from an authorized agency.

[For text of subd 6, see M.S.2006]

Subd. 7. Probation officer and corrections agent. (a) A probation officer or correc-
tions agent shall notify the commissioner of an individual’s conviction if the individual is:

(1) affiliated with a program or facility regulated by the Department of Human Services
or Department of Health, a facility serving children or youth licensed by the Department of
Corrections, or any type of home care agency or provider of personal care assistance ser-
vices; and B

(2) convicted of a crime constituting a disqualification under section 245C.14.

(b) For the purpose of this subdivision, “conviction’ has the mieaning given it in section
609.02, subdivision 5.

(c) The commissioner, in consultation with the commissioner of corrections, shall de-
velop forms and information necessary to implement this subdivision and shall provide the
forms and information to the commissioner of corrections for distribution to local probation
officers and corrections agents.

(d) The commissioner shall inform individuals subject to a background study that crim-
inal convictions for disqualifying crimes will be reported to the commissioner by the correc-
tions system.

(e) A probation officer, corrections agent, or corrections agency is not civilly or crimi-
nally liable for disclosing or failing to disclose the information required by this subdivision.

() Upon receipt of disqualifying information, the commissioner shall provide the no-
tice required under section 245C.17, as appropriate, to agencies on record as having initiated
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a background study or making a request for documentation of the background study status of
the individual.

(g) This subdivision does not apply to family child care programs.
History: 2007 ¢ 112 s 27; 2007 ¢ 147 art 3 s 7-11

245C.06 [Repealed, 2007 ¢ 112 s 59]

245C.07 STUDY SUBJECT AFFILIATED WITH MULTIPLE FACILITIES.

(a) When a license holder, applicant, or other entity owns multiple programs or services
that are licensed by the Department of Human Services, Department of Health, or Depart-
ment of Corrections, only one background study is required for an individual who provides
direct contact services in one or more of the licensed programs or services if:

(1) the license holder designates one individual with one address and telephone number
as the person to receive sensitive background study information for the multiple licensed
programs or services that depend on the same background study; and

(2) the individual designated to receive the sensitive background study information is
capable of determining, upon request of the department, whether a background study subject
is providing direct contact services in one or more of the license holder’s programs or ser-
vices and, if so, at which location or locations.

(b) When a background study is being initiated by a licensed program or service or a
foster care provider that is also registered under chapter 144D, a study subject affiliated with
multiple licensed programs or services may attach to the background study form a cover let-
ter indicating the additional names of the programs or services, addresses, and background
study identification numbers.

When the commissioner receives a notice, the commissioner shall notify each program
or service identified by the background study subject of the study results.

The background study notice the commissioner sends to the subsequent agencies shall
satisfy those programs’ or services’ responsibilities for initiating a background study on that
individual.

History: 2007 ¢ 112 5 28

245C.08 BACKGROUND STUDY; COMMISSIONER REVIEWS,

Subdivision 1. Background studies conducted by commissioner of human services.
(a) For a background study conducted by the commissioner, the commissioner shall review:

(1) information related to names of substantiated perpetrators of maltreatment of vul-
nerable adults that has been received by the commissioner as required under section 626.557,
subdivision 9¢, paragraph (i);

(2) the commissioner’s records relating to the maltreatment of minors in licensed pro-
grams, and from findings of maltreatment of minors as indicated through the social service
information system;

(3) information from juvenile courts as required in subdivision 4 for individuals listed in
section 245C.03, subdivision 1, clauses (2), (5), and (6);

(4) information from the Bureau of Criminal Apprehension;

(5) except as provided in clause (6), information from the national crime information
system when the commissioner has reasonable cause as defined under section 245C.03, sub-
division 5; and

(6) for a background study related to a child foster care application for licensure or
adoptions, the commissioner shall also review:

(i) information from the child abuse and neglect registry for any state in which the back-
ground study subject has resided for the past five years; and

(ii) information from national crime information databases, when the background study
object is 18 years of age or older.
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(b) Notwithstanding expungement by a court, the commissioner may consider informa-
tion obtained under paragraph (a), clauses (3) and (4), unless the commissioner received no-
tice of the petition for expungement and the court order for expungement is directed specifi-
cally to the commissioner.

Subd. 2. Background studies conducted by a county agency. (a) For a background
study conducted by a county agency for adult foster care, family adult day services, and fami-
ly child care services, the commissioner shall review:

(1) information from the county agency’s record of substantiated maltreatment of adults
and the maltreatment of minors; -

(2) information from juvenile courts as required in subdivision 4 for individuals listed in
section 245C.03, subdivision 1, clauses (2), (5), and (6); and

(3) information from the Bureau of Criminal Apprehension.

(b) If the individual has resided in the county for less than five years, the study shall
include the records specified under paragraph (a) for the previous county or counties of resi-
dence for the past five years.

(c) Notwithstanding expungement by a court, the county agency may consider informa-
tion obtained under paragraph (a), clauses (3) and (4), unless the commissioner received no-
tice of the petition for expungement and the court order for expungement is directed specifi-
cally to the commissioner.

- Subd. 3. Arrest and investigative information. (a) For any background study com-
pleted under this section, if the commissioner has reasonable cause to believe the informa-
tion is pertinent to the disqualification of an individual, the commissioner also may review
arrest and investigative information from:

(1) the Bureau of Criminal Apprehension;

(2) the commissioner of health;

(3) a county attorney;

(4) a county sheriff;

(5) a county agency;

(6) a local chief of police;

(7) other states;

(8) the courts; _

(9) the Federal Bureau of Investigation;

(10) the National Criminal Records Repository; and

(11) criminal records from other states.

(b) The commissioner is not required to conduct more than one review of a subject’s
records from the Federal Bureau of Investigation if a review of the subject’s criminal history
with the Federal Bureau of Investigation has already been completed by the commissioner
and there has been -no break in the subject’s affiliation with the license holder who initiated
the background study. :

Subd. 4. Juvenile court records. (a) The commissioner shall review records from the
juvenile courts for an individual studied under section 245C.03, subd1v151on 1, clauses (2)
and (5).

(b) For individuals studied under section 245C.03, subdivision 1, clauses (1), (3), (4),
and (6), and subdivision 2, who are ages 13 to 17, the commissioner shall review records
from the juvenile courts when the commissioner has reasonable cause. '

(c) The juvenile courts shall help with the study by giving the commissioner existing
juvenile court records on individuals described in section 245C.03, subdivision 1, clauses
(2), (5), and (6), relating to delinquency proceedings held within either the five years imme-
diately preceding the background study or the five years immediately preceding the individ-
ual’s 18th birthday, whichever time period is longer.

(d) For purposes of this chapter, a finding that a delinquency petition is proven in juve-
nile court shall be considered a conviction in state district court. .
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(e) Juvenile courts shall provide orders of involuntary and voluntary termination of pa-
rental rights under section 260C.301 to the commissioner upon request for purposes of con-
ducting a background study under this chapter.

History: 2007 ¢ 112 5 29; 2007 ¢ 147 art 35 12,13

245C.09 FAILURE OR REFUSAL TO COOPERATE WITH BACKGROUND
STUDY.

Subdivision 1. Disqualification; licensing action. An applicant’s, license holder’s, or
other entity’s failure or refusal to cooperate with the commissioner, including failure to pro-
vide additional information required under section 245C.05, is reasonable cause to diequali—
fy a subject, deny a license application, or immediately suspend or revoke a license or regis-
tration,. .

[For text of subd 2, see M.S.2006]
History: 2007 ¢ 112 s 30

245C.10 BACKGROUND STUDY; FEES.
[For text of subds 1 1o 3, see M.S.2006]

Subd. 4. Temporary personnel agencies, educational programs, and professional
services agencies. The commissioner shall recover the cost of the background studies initi-
ated by temporary personnel agencies, educational programs, and professional services
agencies that initiate background studies under section 245C.03, subdivision 4, through a fee
of no more than $20 per study charged to the agency. The fees collected under this subdivi-
sion are appropriated to the commissioner for the purpose of conducting background studies.

History: 2007 ¢ 147 art 3 s 14

245C.11 BACKGROUND STUDY; COUNTY AGENCIES.

Subdivision 1. Adult foster care; criminal conviction data. For individuals who are
required to have background studies under section 245C.03, subdivisions 1 and 2, and who
have been continuously affiliated with an adult foster care provider that is licensed in more
than one county, criminal conviction data may be shared among those counties in which the
adult foster care programs are licensed. A county agency’s receipt of criminal conviction
data from another county agency shall meet the criminal data background study require-
ments of this chapter.

Subd. 2. Jointly licensed programs. A county agency may accept a background study
completed by the commissioner under this chapter in place of the background study required
under section 245A.16, subdivision 3, in programs with joint licensure as home and commu-
nity-based services and adult foster care for people with developmental disabilities when the
license holder does not reside in the adult foster care residence and the subject of the study
has been continuously affiliated with the license holder since the date of the commissioner’s
study.

[For text of subd 3, see M.S5.2006]

Subd. 4. Background study. A county agency may accept a background study com-
pleted by the commissioner under this chapter in place of the background study required un-
der section 245A.16, subdivision 3, for educational programs that train individuals by pro-
viding direct contact services in licensed programs.

History: 2007 ¢ 112 5 31; 2007 ¢ 147 art 3 5 15,16

245C.12 BACKGROUND STUDY; TRIBAL ORGANIZATIONS.

(a) For the purposes of background studies completed by tribal organizations perform-
ing licensing activities otherwise required of the commissioner under this chapter, after ob-
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taining consent from the background study subject, tribal licensing agencies shall have ac-
cess to criminal history data in the same manner as county licensing agencies and private li-
censing agencies under this chapter.

(b) Tribal organizations may contract with the commissioner to obtain background
study data on individuals under tribal jurisdiction related to adoptions according to section
245C.34. Tribal organizations may also contract with the commissioner to obtain back-
ground study data on individuals under tribal jurisdiction related to child foster care accord-
ing to section 245C.34.

History: 2007 ¢ 147 art 3 5 17

245C.13 BACKGROUND STUDY PROCESSING.
[For text of subd 1, see M.S.2006]

Subd. 2. Direct contact pending completion of background study. The subject of a
background study may not perform any activity requiring a background study under para-
graph (b) until the commissioner has issued one of the notices under paragraph (a).

(a) Notices from the commissioner required prior to activity under paragraph (b) in-
clude:

(1) a notice of the study results under section 245C.17 stating that:

(1) the individual is not disqualificd; or

(if) more time is needed to complete the study but the individual is not required to be
removed from direct contact or access to people receiving services prior to completion of the
study as provided under section 245C.17, subdivision 1, paragraph (b} or (c);

(2) a notice that a disqualification has been set aside under section 245C.23; or

(3) a notice that a variance has been granted related to the individual under section
245C.30.

. (b) Activities prohibited prior to receipt of notice under paragraph (a) include:

(1) being issucd a license; .

(2) living in the household where the licensed program will be provided;

(3) providing direct contact services to persons served by a program unless the subject is
under continuous direct supervision; or

(4) having access to persons receiving services if the background study was completed
under section 144.057, subdivision 1, or 245C.03, subdivision 1, paragraph (a), clause (2),
(5), or (6), unless the subject is under continuous direct supervision.

History: 2007 ¢ 112 s 32

245C.14 DISQUALIFICATION.

Subdivision 1. Disqualification from direct contact. (a) The commissioner shall dis-
qualify an individual who is the subject of a background study from any.position allowing
direct contact with persons receiving services from the license holder or entity identified in
section 245C.03, upon receipt of information showing, or when a background study com-
pleted under this chapter shows any of the following:

(1) a conviction of, admission to, or Alford plea to one or more crimes listed in section
245C.15, regardless of whether the conviction or admission is a felony, gross misdemeanor,
or misdemeanor level crime;

(2) a preponderance of the evidence indicates the individual has committed an act or
acts that meet the definition of any of the crimes listed in section 245C.15, regardless of
whether the preponderance of the evidence is for a felony, gross misdemeanor, or misde-
meanor level crime; or

(3) an investigation results in an administrative determination listed under section
245C.15, subdivision 4, paragraph (b).
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(b) No individual who is disqualified following a background study under section
245C.03, subdivisions ! and 2, may be retained in a position involving direct contact with
persons served by a program or entity identified in section 245C.03, unless the commissioner
has provided written notice under section 245C.17 stating that:

(1) the individual may remain in direct contact during the period in which the individual
may request reconsideration as provided in section 245C.21, subdivision 2;

(2) the commissioner has set aside the individual’s disqualification for that program or
entity identified in section 245C.03, as provided in section 245C.22, subdivision 4; or

(3) the license holder has been granted a variance for the disqualified individual under
section 245C.30.

[For text of subd 2, see M.S.2006]
History: 2007 ¢ 112 s 33

245C.15 DISQUALIFYING CRIMES OR CONDUCT.

Subdivision 1. Permanent disqualification. (a) An individual is disqualified under
section 245C.14 if: (1) regardless of how much time has passed since the discharge of the
sentence imposed, if any, for the offense; and (2) unless otherwise specified, regardless of the
level of the offense, the individual has committed any of the following offenses: sections
243.166 (violation of predatory offender registration law); 609.185 (murder in the first de-
gree); 609.19 (murder in the second degrece); 609.195 (murder in the third degree); 609.20
(manslaughter in the first degree); 609.205 (manslaughter in the second degree); a felony
offense under 609.221 or 609.222 (assault in the first or second degree); a felony offense un-
der sections 609.2242 and 609.2243 (domestic assault), spousal abuse, child abuse or ne-
glect, or a crime against children; 609.2247 (domestic assault by strangulation); 609.228
(great bodily harm caused by distribution of drugs); 609.245 (aggravated robbery); 609.25
(kidnapping); 609.2661 (murder of an unborn child in the first degree); 609.2662 (murder of
an unborn child in the second degree); 609.2663 (murder of an unborn child in the third de-
gree); 609.322 (solicitation, inducement, and promotion of prostitution); 609.324, subdivi-
sion 1 (other prohibited acts); 609.342 (criminal sexual conduct in the first degree); 609.343
(criminal sexual conduct in the second degree); 609.344 (criminal sexual conduct in the third
degree); 609.345 (criminal sexual conduct in the fourth degree); 609.3451 (criminal sexual
conduct in the fifth degree); 609.3453 (criminal sexual predatory conduct); 609.352 (solici-
tation of children to engage in sexual conduct); 609.365 (incest); a felony offense under
609.377 (malicious punishment of a child); a felony offense under 609.378 (neglect or en-
dangerment of a child); 609.561 (arson in the first degree); 609.66, subdivision le (drive-by
shooting); 609.749, subdivision 3, 4, or 5 (felony—level harassment; stalking); 609.855, sub-
division 5 (shooting at or in a public transit vehicle or facility); 617.23, subdivision 2, clause
(1), or subdivision 3, clause (1) (indecent exposure involving a minor); 617.246 (use of mi-
nors in sexual performance prohibited); or 617.247 (possession of pictorial representations
of minors). An individual also is disqualified under section 245C.14 regardless of how much
time has passed since the involuntary termination of the individual’s parental rights under
section 260C.301.

(b) An individual’s aiding and abetting, attempt, or conspiracy to commit any of the of-
fenses listed in paragraph (a), as each of these offenses is defined in Minnesota Statutes, per-
manently disqualifies the individual under section 245C.14.

(c) An individual’s offense in any other state or country, where the elements of the of-
fense are substantially similar to any of the offenscs listed in paragraph (a), permanently dis-
qualifies the individual under scction 245C.14.

(d) When a disqualification is based on a judicial determination other than a conviction,
the disqualification period begins from the date of the court order. When a disqualification is
based on an admission, the disqualification period begins from the date of an admission in
court. When a disqualification is based on a preponderance of evidence of a disqualifying
act, the disqualification date begins from the date of the dismissal, the date of discharge of the
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sentence imposed for a conviction for a disqualifying crime of similar elements, or the date of
the incident, whichever occurs last.

(e) If the individual studied commits one of the offenses listed in paragraph (a) that is
specified as a felony-level only offense, but the sentence or level of offense is a gross misde-
meanor or misdemeanor, the individual is disqualified, but the disqualification look—back
period for the offense is the period applicable to gross misdemeanor or misdemeanor of-
fenses.

Subd. 2. 15-year disqualification. (a) An individual is disqualified under section
245C.14 if: (1) less than 15 years have passed since the discharge of the sentence imposed, if
any, for the offense; and (2) the individual has committed a felony—level violation of any of
the following offenses: sections 256.98 (wrongfully obtaining assistance); 268.182 (false
representation; concealment of facts); 393.07, subdivision 10, paragraph (c) (federal Food
Stamp Program fraud); 609.165 (felon ineligible to possess firearm); 609.21 (criminal ve-
hicular homicide and injury); 609.215 (suicide); 609.223 or 609.2231 (assault in the third or
fourth degree); repeat offenses under 609.224 (assault in the fifth degree); 609.229 (crimes
committed for benefit of a gang); 609.2325 (criminal abuse of a vulnerable adult); 609.2335
(financial exploitation of a vulnerable adult); 609.235 (use of drugs to injure or facilitate
crime); 609.24 (simple robbery); 609.255 (false imprisonment); 609.2664 (manslaughter of
an unborn child in the first degree); 609.2665 (manslaughter of an unborn child in the second
degree); 609.267 (assault of an unborn child in the first degree); 609.2671 (assault of an un-
born child in the second degree); 609.268 (injury or death of an unborn child in the commis-
sion of a crime); 609.27 (coercion); 609.275 (attempt to coerce); 609.466 (medical assis-
tance fraud); 609.498, subdivision 1 or 1b (aggravated first degree or first degree tampering
with a witness); 609.52 (theft); 609.521 (possession of shoplifting gear); 609.525 (bringing
stolen goods into Minnesota); 609.527 (identity theft); 609.53 (receiving stolen property);
609.535 (issuance of dishonored checks); 609.562 (arson in the second degree); 609.563 (ar-
son in the third degree); 609.582 (burglary); 609.59 (possession of burglary tools); 609.611
(insurance fraud); 609.625 (aggravated forgery); 609.63 (forgery); 609.631 (check forgery;
offering a forged check); 609.635 (obtaining signature by false pretense); 609.66 (dangerous
weapons); 609.67 (machine guns and short-barreled shotguns); 609.687 (adulteration);
609.71 (riot); 609.713 (terroristic threats); 609.82 (fraud in obtaining credit); 609.821 (fi-
nancial transaction card fraud); 617.23 (indecent exposure), not involving a minor; repeat
offenses under 617.241 (obscene materials and performances; distribution and exhibition
prohibited; penalty); 624.713 (certain persons not to possess firearms); chapter 152 (drugs;
controlled substance); or a felony—level conviction involving alcohol or drug use.

(b) An individual is disqualified under section 245C.14 if less than 15 years has passed
since the individual’s aiding and abetting, attempt, or conspiracy to commit any of the of-
fenses listed in paragraph (a), as each of these offenses is defined in Minnesota Statutes.

(c) For foster care and family child care an individual is disqualified under section
245C.14 if less than 15 years has passed since the individual’s voluntary termination of the
individual’s parental rights under section 260C.301, subdivision 1, paragraph (b), or
260C.301, subdivision 3.

(d) An individual is disqualified under section 245C.14 if less than 15 years has passed
since the discharge of the sentence imposed for an offense in any other state or country, the
elements of which are substantially similar to the elements of the offenses listed in paragraph
(a).

(e) If the individual studied commits one of the offenses listed in paragraph (a), but the
sentence or level of offense is a gross misdemeanor or misdemeanor, the individual is dis-
qualified but the disqualification look—back period for the offense is the period applicable to
the gross misdemeanor or misdemeanor disposition.

(f) When a disqualification is based on a judicial determination other than a conviction,
the disqualification period begins from the date of the court order. When a disqualification is
based on an admission, the disqualification period begins from the date of an admission in
court. When a disqualification is based on a preponderance of evidence of a disqualifying
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act, the disqualification date begins from the date of the dismissal, the date of discharge of the
sentence imposed for a conviction for a disqualifying crime of similar elements, or the date of
the incident, whichever occurs last.

Subd. 3. Ten—year disqualification. (a) An individual is disqualified under section
245C.14if: (1) less than ten years have passed since the discharge of the sentence imposed, if
any, for the offense; and (2) the individual has committed a gross misdemeanor—level viola-
tion of any of the following offenses: sections 256.98 (wrongfully obtaining assistance);
268.182 (false representation; concealment of facts); 393.07, subdivision 10, paragraph (c)
(federal Food Stamp Program fraud); 609.21 (criminal vehicular homicide and injury);
609.221 or 609.222 (assault in the first or second degree); 609.223 or 609.2231 (assault in the
third or fourth degree); 609.224 (assault in the fifth degree); 609.224, subdivision 2, para-
graph (c) (assault in the fifth degree by a caregiver against a vulnerable adult); 609.2242 and
609.2243 (domestic assault); 609.23 (mistreatment of persons confined); 609.231 (mistreat-
ment of residents or patients); 609.2325 (criminal abuse of a vulnerable adult); 609.233
(criminal neglect of a vulnerable adult); 609.2335 (financial exploitation of a vulnerable
adult); 609.234 (failure to report maltreatment of a vulnerable adult); 609.265 (abduction);
609.275 (attempt to coerce); 609.324, subdivision la (other prohibited acts; minor engaged
in prostitution); 609.33 (disorderly house); 609.377 (malicious punishment of a child);
609.378 (neglect or endangerment of a child); 609.466 (medical assistance fraud); 609.52
(theft); 609.525 (bringing stolen goods into Minnesota); 609.527 (identity theft); 609.53 (re-
ceiving stolen property); 609.535 (issuance of dishonored checks); 609.582 (burglary);
609.59 (possession of burglary tools); 609.611 (insurance fraud); 609.631 (check forgery;
offering a forged check); 609.66 (dangerous weapons); 609.71 (riot); 609.72, subdivision 3
(disorderly conduct against a vulnerable adult); repeat offenses under 609.746 (interference
with privacy); 609.749, subdivision 2 (harassment; stalking); 609.82 (fraud in obtaining
credit); 609.821 (financial transaction card fraud); 617.23 (indecent exposure), not involv-
ing a minor; 617.241 (obscene materials and performances); 617.243 (indecent literature,
distribution); 617.293 (harmful materials; dissemination and display to minors prohibited);
or violation of an order for protection under section 518B.01, subdivision 14.

(b) An individual is disqualified under section 245C.14 if less than ten years has passed
since the individual’s aiding and abetting, attempt, or conspiracy to commit any of the of-
fenses listed in paragraph (a), as each of these offenses is defined in Minnesota Statutes.

(c) An individual is disqualified under section 245C.14 if less than ten years has passed
since the discharge of the sentence imposed for an offense in any other state or country, the
elements of which are substantially similar to the elements of any of the offenses listed in
paragraph (a).

(d) If the individual studied commits one of the offenses listed in paragraph (a), but the
sentence or level of offense is a misdemeanor disposition, the individual is disqualified but
the disqualification lookback period for the offense is the period applicable to misdemean-
ors.

(e) When a disqualification is based on a judicial determination other than a conviction,
the disqualification period begins from the date of the court order. When a disqualification is
based on an admission, the disqualification period begins from the date of an admission in
court. When a disqualification is based on a preponderance of evidence of a disqualifying
act, the disqualification date begins from the date of the dismissal, the date of discharge of the
sentence imposed for a conviction for a disqualifying crime of similar elements, or the date of
the incident, whichever occurs last.

Subd. 4. Seven-year disqualification. (a) An individual is disqualified under section
245C.14 if: (1) less than seven years has passed since the discharge of the sentence imposed,
if any, for the offense; and (2) the individual has committed a misdemeanor—level violation
of any of the following offenses: sections 256.98 (wrongfully obtaining assistance); 268.182
(false representation; concealment of facts); 393.07, subdivision 10, paragraph (c) (federal
Food Stamp Program fraud); 609.21 (criminal vehicular homicide and injury); 609.221 (as-
sault in the first degree); 609.222 (assault in the second degrec); 609.223 (assault in the third
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degree); 609.2231 (assault in the fourth degree); 609.224 (assault in the fifth degree);
609.2242 (domestic assault); 609.2335 (financial exploitation of a vulnerable adult);
609.234 (failure to report maltreatment of a vulnerable adult); 609.2672 (assault of an un-
born child in the third degree); 609.27 (coercion); violation of an order for protection under
609.3232 (protective order authorized; procedures; penalties); 609.466 (medical assistance
fraud); 609.52 (theft); 609.525 (bringing stolen goods into Minnesota); 609.527 (identity
theft); 609.53 (receiving stolen property); 609.535 (issuance of dishonored checks); 609.611
(insurance fraud); 609.66 (dangerous weapons); 609.665 (spring guns); 609.746 (interfer-
ence with privacy); 609.79 (obscene or harassing telephone calls); 609.795 (letter, telegram,
or package; opening; harassment); 609.82 (fraud in obtaining credit); 609.821 (financial
transaction card fraud); 617.23 (indecent exposure), not involving a minor; 617.293 (harm-
ful materials; dissemination and display to minors prohibited); or violation of an order for
protection under section 518B.01 (Domestic Abuse Act).

(b) An individual is disqualified under section 245C.14 if less than seven years has
passed since a determination or disposition of the individual’s:

(1) failure to make required reports under section 626.556, subdivision 3, or 626.557,
subdivision 3, for incidents in which: (i) the final disposition under section 626.556 or
626.557 was substantiated maltreatment, and (ii) the maltreatment was recurring or serious;
or

(2) substantiated serious or recurring maltreatment of a minor under section 626.556, a
vulnerable adult under section 626.557, or serious or recurring maltreatment in any other
state, the elements of which are substantially similar to the elements of maltreatment under
section 626.556 or 626.557 for which: (i) there is a preponderance of evidence that the mal-
treatment occurred, and (ii) the subject was responsible for the maltreatment.

(¢) An individual is disqualified under section 245C.14 if less than seven years has
passed since the individual’s aiding and abetting, attempt, or conspiracy to commit any of the
offenses listed in paragraphs (a) and (b), as each of these offenses is defined in Minnesota
Statutes.

(d) An individual is disqualified under section 245C.14 if less than seven years has
passed since the discharge of the sentence imposed for an offense in any other state or coun-
try, the elements of which are substantially similar to the elements of any of the offenses
listed in paragraphs (a) and (b).

(e) When a disqualification is based on a judicial determination other than a conviction,
the disqualification period begins from the date of the court order. When a disqualification is
based on an admission, the disqualification period begins from the date of an admission in
court. When a disqualification is based on a preponderance of evidence of a disqualifying
act, the disqualification date begins from the date of the dismissal, the date of discharge of the
sentence imposed for a conviction for a disqualifying crime of similar elements, or the date of
the incident, whichever occurs last.

(f) An individual is disqualified under section 245C.14 if less than seven years has
passed since the individual was disqualified under section 256.98, subdivision 8.

[For text of subd 5, see M.S.2006]
History: 2007 ¢ 112 s 34-37

245C.16 DISQUALIFIED INDIVIDUAL’S RISK OF HARM.

Subdivision 1. Determining immediate risk of harm. (a) If the commissioner deter-
mines that the individual studied has a disqualifying characteristic, the commissioner shall
review the information immediately available and make a determination as to the subject’s
immediate risk of harm to persons served by the program where the individual studied will
have direct contact with, or access to, people receiving services.

(b) The commissioner shall consider all relevant information available, including the
following factors in determining the immediate risk of harm:
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(1) the recency of the disqualifying characteristic;

(2) the recency of discharge from probation for the crimes;

(3) the number of disqualifying characteristics;

(4) the intrusiveness or violence of the disqualifying characteristic;

(5) the vulnerability of the victim involved in the disqualifying characteristic;

(6) the similarity of the victim to the persons served by the program where the individual
studied will have direct contact;

(7) whether the individual has a disqualification from a previous background study that
has not been set aside; and

(8) if the individual has a disqualification which may not be set aside because it is a per-
manent bar under section 245C.24, subdivision 1, the commissioner may order the immedi-
ate removal of the individual from any position allowing direct contact with, or access to,
persons receiving services from the program.

(c) This section does not apply when the subject of a background study is regulated by a
health—related licensing board as defined in chapter 214, and the subject is determined to be
responsible for substantiated maltreatment under section 626.556 or 626.557.

(d) This section does not apply to a background study related to an initial application for
a child foster care license.

(e) If the commissioner has reason to believe, based on arrest information or an active
maltreatment investigation, that an individual poses an imminent risk of harm to persons re-
ceiving services, the commissioner may order that the person be continuously supervised or
immediately removed pending the conclusion of the maltreatment investigation or criminal
proceedings.

[For text of subds 2 and 3, see M.S.2006]
History: 2007 ¢ 112 s 38; 2007 ¢ 147 art 3 s 18

245C.17 NOTICE OF BACKGROUND STUDY RESULTS.
[For text of subd 1, see M.S.2006]

Subd. 2. Disqualification notice sent to subject. (a) If the information in the study
indicates the individual is disqualified from direct contact with, or from access to, persons
served by the program, the commissioner shall disclose to the individual studied:

(1) the information causing disqualification;

(2) instructions on how to request a reconsideration of the disqualification;

(3) an explanation of any restrictions on the commissioner’s discretion to set aside the
disqualification under section 245C.24, when applicable to the individual;

(4) a statement indicating that if the individual’s disqualification is set aside or the facil-
ity is granted a variance under section 245C.30, the individual’s identity and the reason for
the individual’s disqualification will become public data under section 245C.22, subdivision
7, when applicable to the individual; and

(5) the commissioner’s determination of the individual’s immediate risk of harm under
section 245C.16.

(b) If the commissioner determines under section 245C. 16 that an individual poses an
imminent risk of harm to persons served by the program where the individual will have direct
contact with, or access to, people receiving services, the commissioner’s notice must include
an explanation of the basis of this determination.

(c) If the commissioner determines under section 245C.16 that an individual studied
does not pose a risk of harm that requires immediate removal, the individual shall be in-
formed of the conditions under which the agency that initiated the background study may
allow the individual to have direct contact with, or access to, people receiving services, as
provided under subdivision 3.
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Subd. 3. Disqualification notification. (a) The commissioner shall notify an appli-
cant, license holder, or other entity as provided in this chapter who is not the subject of the
study:

(1) that the commissioner has found information that disqualifies the individual studied
from being in a position allowing direct contact with, or access to, people served by the pro-
gram; and

(2) the commissioner’s determination of the individual’s risk of harm under section
245C.16.

(b) If the commissioner determines under section 245C.16 that an individual studied
poses an imminent risk of harm to persons served by the program where the individual stud-
jed will have direct contact with, or access to, people served by the program, the commission-
er shall order the license holder to immediately remove the individual studied from any posi-
tion allowing direct contact with, or access to, people served by the program.

(c) If the commissioner determines under section 245C.16 that an individual studied
poses a risk of harm that requires continuous, direct supervision, the commissioner shall or-
der the applicant, license holder, or other entities as provided in this chapter to:

(1) immediately remove the individual studied from any position allowing direct con-
tact with, or access to, people receiving services; or

(2) before allowing the disqualified individual to be in a position allowing direct contact
with, or access to, people receiving services, the applicant, license holder, or other entity, as
provided in this chapter, must:

(i) obtain from the disqualified individual a copy of the individual’s notice of disqualifi-
cation from the commissioner that explains the reason for disqualification;

(ii) ensure that the individual studied is under continuous, direct supervision when in a
position allowing direct contact with, or access to, people receiving services during the peri-
od in which the individual may request a reconsideration of the disqualification under section
245C.21; and :

(iii) ensure that the disqualified individual requests reconsideration within 30 days of
receipt of the notice of disqualification.

(d) If the commissioner determines under section 245C.16 that an individual studied
does not pose a risk of harm that requires continuous, direct supervision, the commissioner
shall order the applicant, license holder, or other entities as provided in this chapter to:

(1) immediately remove the individual studied from any position allowing direct con-
tact with, or access to, people receiving services; or

(2) before allowing the disqualified individual to be in any position allowing direct con-
tact with, or access to, people receiving services, the applicant, license holder, or other entity
as provided in this chapter must:

(i) obtain from the disqualified individual a copy of the individual’s notice of disqualifi-
cation from the commissioner that explains the reason for disqualification; and

(ii) ensure that the disqualified individual requests reconsideration within 15 days of
receipt of the notice of disqualification.

(e) The commissioner shall not notify the applicant, license holder, or other entity as
provided in this chapter of the information contained in the subject’s background study un-
less:

(1) the basis for the disqualification is failure to cooperate with the background study or
substantiated maltreatment under scction 626.556 or 626.557;

(2) the Data Practices Act under chapter 13 provides for release of the information; or
(3) the individual studied authorizes the release of the information.

[For text of subd 4, see M.S.2006]
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Subd. 5. Notice to county or private agency. For studies on individuals related to a
license to provide child foster care, the commissioner shall also provide a notice of the back-
ground study results to the county or private agency that initiated the background study.

History: 2007 ¢ 112 5 39,40; 2007 ¢ 147 art 3 s 19

245C.21 REQUESTING RECONSIDERATION OF DISQUALIFICATION.
[For text of subd 1, see M.S5.2006]

Subd. 1a. Submission of reconsideration request to county or private agency. (a)
For disqualifications related to studies conducted by county agencics, and for disqualifica-
tions related to studies conducted by the commissioner for child foster care, the individual
shall submit the request for reconsideration to the county or private agency that initiated the
background study.

(b) A reconsideration request shall be submitted within 30 days of the individual’s re-
ceipt of the disqualification notice or the time frames specified in subdivision 2, whichever
time frame is shorter.

(c) The county or private agency shall forward the individual’s request for reconsidera-
tion and provide the commissioner with a recommendation whether to set aside the individu-
al’s disqualification.

Subd. 2. Time frame for requesting reconsideration. (a) When the commissioner
sends an individual a notice of disqualification based on a finding under section 245C.16,
subdivision 2, paragraph (a), clause (1) or (2), the disqualified individual must submit the
rcquest for a reconsideration within 30 calendar days of the individual’s receipt of the notice
of disqualification. If mailed, the request for reconsideration must be postmarked and sent to
the commissioner within 30 calendar days of the individual’s receipt of the notice of disquali-
fication. If a request for reconsideration is made by personal service, it must be received by
the commissioner within 30 calendar days after the individual’s receipt of the notice of dis-
qualification. Upon showing that the information under subdivision 3 cannot be obtained
within 30 days, the disqualified individual may request additional time, not to exceed 30
days, to obtain the information.

(b) When the commissioner sends an individual a notice of disqualification based on a
finding under section 245C.16, subdivision 2, paragraph (a), clause (3), the disqualificd indi-
vidual must submit the request for reconsideration within 15 calendar days of the individu-
al’s receipt of the notice of disqualification. If mailed, the request for reconsideration must be
postmarked and sent to the commissioner within 15 calendar days of the individual’s receipt
of the notice of disqualification. If a request for reconsideration is made by personal service,
it must be received by the commissioner within 15 calendar days after the individual’s receipt
of the notice of disqualification.

(c) An individual who was determined to have maltreated a child under section 626.556
or a vulnerable adult under section 626.557, and who is disqualified on the basis of serious or
recurring maltreatment, may request a reconsideration of both the maltreatment and the dis-
qualification determinations. The request must be submitted within 30 calendar days of the
individual’s receipt of the notice of disqualification. If mailed, the request for reconsidera-
tion must be postmarked and sent to the commissioner within 30 calendar days of the individ-
ual’s receipt of the notice of disqualification. If a request for reconsideration is made by per-
sonal service, it must be received by the commissioner within 30 calendar days after the indi-
vidual’s receipt of the notice of disqualification.

(d) Except for family child care and child foster care, reconsideration of a maltreatment
determination under sections 626.556, subdivision 10i, and 626.557, subdivision 9d, and re-
consideration of a disqualification under section 245C.22, shall not be conducted when:

(1) a denial of a license under section 245A.05, or a licensing sanction under section
245A.07, is based on a determination that the license holder is responsible for maltreatment
or the disqualification of a license holder based on serious or recurring maltreatment;
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(2) the denial of a license or licensing sanction is issued at the same time as the maltreat-
ment determination or disqualification; and

(3) the license holder appeals the maltreatment determination, disqualification, and de-
nial of a license or licensing sanction. In such cases, a fair hearing under section 256.045
must not be conducted under scctions 245C.27, 626.556, subdivision 10i, and 626.557, sub-
division 9d. Under section 245A.08, subdivision 2a, the scope of the consolidated contested
case hearing must include the maltreatment determination, disqualification, and denial of a
license or licensing sanction.

Notwithstanding clauses (1) to (3), if the license holder appeals the maltreatment deter-
mination or disqualification, but does not appeal the denial of a license or a licensing sanc-
tion, reconsideration of the maltreatment determination shall be conducted under sections
626.556, subdivision 10i, and 626.557, subdivision 9d, and reconsideration of the disqualifi-

cation shall be conducted under section 245C.22. In such cases, a fair hearing shall also be
conducted as provided under sections 245C.27, 626.556, subdivision 10i, and 626.557, sub-
division 9d.

Subd. 3. Disqualified individuals; information for reconsideration. (a) The dlsqual—
ified individual requesting reconsideration must submit information showing that:

(1) the information the commissioner relied upon in determining the underlying con-
duct that gave rise to the disqualification is incorrect;

(2) for maltreatment, the information the commissioner relied upon in determining that
maltreatment was serious or recurring is incorrect; or

(3) the subject of the study does not pose a risk of harm to any person served by the appli-
cant, license holder, or other entities as provided in this chapter, by addressing the informa-
tion required under section 245C.22, subdivision 4.

(b) In order to determine the individual’s risk of harm, the commissioner may require
additional information from the disqualified individual as part of the reconsideration pro-
cess. If the individual fails to provide the required information, the commissioner may deny
the individual’s request.

[For text of subd 4, see M.S.2006]
History: 2007 ¢ 112 s 41,42; 2007 ¢ 147 art 3 s 20

245C.22 REVIEW AND ACTION ON A RECONSIDERATION REQUEST.
[For text of subds 1 to 3, see M.S.2006]

Subd. 4. Risk of harm; set aside. (a) The commissioner may set aside the disqualifica-
tion if the commissioner finds that the individual has submitted sufficient information to
demonstrate that the individual does not pose a risk of harm to any person served by the appli-
cant, license holder, or other entities as provided in this chapter.

(b) In determining whether the individual has met the burden of proof by demonstrating
the individual does not pose a risk of harm, the commissioner shall consider:

(1) the nature, severity, and consequences of the event or events that led to the disquali-
fication;

(2) whether there is more than one disqualifying event;

(3) the age and vulnerability of the victim at the time of the event;

(4) the harm suffered by the victim;

(5) vulnerability of persons served by the program;

(6) the similarity between the victim and persons served by the program;

(7) the time elapsed without a repeat of the same or similar event;

(8) documentation of successful completion by the individual studied of training or re-
habilitation pertinent to the event; and

(9) any other information relevant to reconsideration.
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(c) If the individual requested reconsideration on the basis that the information relied
upon to disqualify the individual was incorrect or inaccurate and the commissioner deter-
mines that the information relied upon to disqualify the individual is correct, the commis-
sioner must also determine if the individual poses a risk of harm to persons receiving services
in accordance with paragraph (b).

Subd. 5. Scope of set aside. If the commissioner sets aside a disqualification under this
section, the disqualified individual remains disqualified, but may hold a license and have di-
rect contact with or access to persons receiving services. The commissioner’s set aside of a
disqualification is limited solely to the licensed program, applicant, or agency specified in
the set aside notice under section 245C.23, unless otherwise specified in the notice. For per-
sonal care provider organizations, the commissioner’s set-aside may further be limited to a
specific individual who is receiving services.

[For text of subds 6 and 7, see M.S.2006]
History: 2007 ¢ 112 5 43,44

245C.23 COMMISSIONER’S RECONSIDERATION NOTICE.
[For text of subd 1, see M.S.2006]

Subd. 2. Commissioner’s notice of disqualification that is not set aside. (a) The
commissioner shall notify the license holder of the disqualification and order the license
holder to immediately remove the individual from any position allowing direct contact with
persons receiving services from the license holder if:

(1) the individual studied does not submit a timely request for reconsideration under
section 245C.21;

(2) the individual submits a timely request for reconsideration, but the commissioner
does not set aside the disqualification for that license holder under section 245C.22;

(3) an individual who has a right to request a hearing under sections 245C.27 and
256.045, or 245C.28 and chapter 14 for a disqualification that has not been set aside, does not
request a hearing within the specified time; or

(4) an individual submitted a timely request for a hearing under sections 245C.27 and
256.045, or 245C.28 and chapter 14, but the commissioner does not set aside the disqualifi-
cation under section 245A.08, subdivision 5, or 256.045.

(b) If the commissioner does not set aside the disqualification under section 245C.22,
and the license holder was previously ordered under section 245C.17 to immediately remove
the disqualified individual from direct contact with persons receiving services or to ensure
that the individual is under continuous, direct supervision when providing direct contact ser-
vices, the order remains in effect pending the outcome of a hearing under sections 245C.27
and 256.045, or 245C.28 and chapter 14.

(c) For background studies related to child foster care, the commissioner shall also
notify the county or private agency that initiated the study of the results of the reconsidera-
tion.

History: 2007 ¢ 147 art 3 5 21

245C.24 DISQUALIFICATION; BAR TO SET ASIDE A DISQUALIFICATION;
REQUEST FOR VARIANCE.

[For text of subds 1 and 2, see M.S.2006]

Subd. 3. Ten—year bar to set aside disqualification. (a) The commissioner may not set
aside the disqualification of an individual in connection with a license to provide family child
care for children, foster care for children in the provider’s home, or foster care or day care
services for adults in the provider’s home if: (1) less than ten years has passed since the dis-
charge of the sentence imposed, if any, for the offense; or (2) when disqualified based on a
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preponderance of evidence determination under section 245C.14, subdivision I, paragraph
(a), clause (2), or an admission under section 245C.14, subdivision 1, paragraph (a), clause
(1), and less than ten years has passed since the individual committed the act or admitted to
committing the act, whichever is later; and (3) the individual has committed a violation of
any of the following offenses: sections 609.165 (felon ineligible to possess firearm); crimi-
nal vehicular homicide under 609.21 (criminal vehicular homicide and injury); 609.215 (aid-
ing suicide or aiding attempted suicide); felony violations under 609.223 or-609.2231 (as-
sault in the third or fourth degree); 609.229 (crimes committed for benefit of a gang);
609.713 (terroristic threats); 609.235 (use of drugs to injure or to facilitate crime); 609.24
(simple robbery); 609.255 (false imprisonment); 609.562 (arson in the second degree);
609.71 (riot); 609.498, subdivision 1 or 1b (aggravated first degree or first degree tampering
with a witness); burglary in the first or second degree under 609.582 (burglary); 609.66 (dan-
gerous weapon); 609.665 (spring guns); 609.67 (machine guns and short—barreled shot-
guns); 609.749, subdivision 2 (gross misdemeanor harassment; stalking); 152.021 or
152.022 (controlled substance crime in the first or second degree); 152.023, subdivision 1,
clause (3) or (4) or subdivision 2, clause (4) (controlled substance crime in the third degree);
152.024, subdivision 1, clause (2), (3), or (4) (controlled substance crime in the fourth de-
gree); 609.224, subdivision 2, paragraph (c) (fifth—degree assault by a caregiver against a
vulnerable adult); 609.23 (mistreatment of persons confined); 609.231 (mistreatment of res-
idents or patients); 609.2325 (criminal abuse of a vulnerable adult); 609.233 (criminal ne-
glect of a vulnerable adult); 609.2335 (financial exploitation of a vulnerable adult); 609.234
(failure to report); 609.265 (abduction); 609.2664 to 609.2665 (manslaughter of an unborn
child in the first or second degree); 609.267 to 609.2672 (assault of an unborn child in the
first, second, or third degree); 609.268 (injury or death of an unborn child in the commission
of a crime); repeat offenses under 617.23 (indecent exposure); 617.293 (disseminating or
displaying harmful material to minors); a felony—level conviction involving alcohol or drug
use, a gross misdemeanor offense under 609.324, subdivision 1 (other prohibited acts); a
gross misdemeanor offense under 609.378 (neglect or endangerment of a child); a gross mis-
demeanor offense under 609.377 (malicious punishment of a child); 609.72, subdivision 3
(disorderly conduct against a vulnerable adult); or 624.713 (certain persons not to possess
firearms). :

(b) The commissioner may not set aside the disqualification of an individual if less than
ten years have passed since the individual’s aiding and abetting, attempt, or conspiracy to
commit any of the offenses listed in paragraph (a) as each of these offenses is defined in Min-
nesota Statutes.

(c) The commissioner may not set aside the disqualification of an individual if less than
ten years have passed since the discharge of the sentence imposed for an offense in any other
state or country, the elements of which are substantially similar to the elements of any of the
offenses listed in paragraph (a).

[For text of subd 4, see M.S.2006]

History: 2007 ¢ 112 s 45

245C.27 FAIR HEARING RIGHTS.

Subdivision 1. Fair hearing when disqualification is not set aside. (a) If the commis-~
sioner does not set aside a disqualification of an individual under section 245C.22 who is
disqualified on the basis of a preponderance of evidence that the individual committed an act
or acts that meet the definition of any of the crimes listed in section 245C.15; for a determina-
tion under section 626.556 or 626.557 of substantiated maltreatment that was serious or re-
curring under section 245C.15; or for failure to make required reports under section 626.556,
subdivision 3; or 626.557, subdivision 3, pursuant to section 245C.15, subdivision 4, para-~
graph (b), clause (1), the individual may request a fair hearing under section 256.045, unless
the disqualification is deemed conclusive under section 245C.29.
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(b) The fair hearing is the only administrative appeal of the final agency determination
for purposes of appeal by the disqualified individual. The disqualified individual does not
have the right to challenge the accuracy and completeness of data under section 13.04.

(c) Except as provided under paragraph (e), if the individual was disqualified based on a
conviction or admission to any crimes listed in section 245C.15, subdivisions 1 to 4, or for a
disqualification under section 256.98, subdivision 8, the reconsideration decision under sec-
tion 245C.22 is the final agency determination for purposes of appeal by the disqualificd in-
dividual and is not subject to a hearing under section 256.045. If the individual was disquali-
fied based on a judicial determination, that determination is treated the same as a conviction
for purposes of appeal.

(d) This subdivision does not apply to a public employee’s appeal of a disqualification
under section 245C.28, subdivision 3.

(e) Notwithstanding paragraph (c), if the commissioner does not set aside a disqualifi-
cation of an individual who was disqualified based on both a preponderance of evidence and
a conviction or admission, the individual may request a fair hearing under section 256.045,
unless the disqualifications are deemed conclusive under section 245C.29. The scope of the
hearing conducted under section 256.045 with regard to the disqualification based on a con-
viction or admission shall be limited solely to whether the individual poses a risk of harm,
according to section 256.045, subdivision 3b. In this case, the reconsideration decision under
section 245C.22 is not the final agency decision for purposes of appeal by the disqualified
individual.

[For text of subd 2, see M.S.2006]

History: 2007 ¢ 112 5 46

245C.28 CONTESTED CASE HEARING RIGHTS.

Subdivision I. License holder. (a) If a maltreatment determination or a disqualification
for which reconsideration was requested and which was not set aside is the basis for a denial
of a license under section 245A.05 or a licensing sanction under section 245A.07, the license
holder has the right to a contested case hearing under chapter 14 and Minnesota Rules, parts
1400.8505 to 1400.8612. The license holder must submit the appeal under section 245A.05
or 245A.07, subdivision 3.

(b) As provided under section 245A.08, subdivision 2a, if the denial of a license or li-
censing sanction is based on a disqualification for which reconsideration was requested and
was not set aside, the scope of the consolidated contested case hearing must include:

(1) the disqualification, to the extent the license holder otherwise has a hearing right on
the disqualification under this chapter; and

(2) the licensing sanction or denial of a license.

(c) As provided for under section 245A.08, subdivision 2a, if the denial of a license or
licensing sanction is based on a determination of maltreatment under section 626.556 or
626.557, or a disqualification for serious or recurring maltreatment which was not set aside,
the scope of the contested case hearing must include:

(1) the maltreatment determination, if the maltreatment is not conclusive under section
245C.29; '

(2) the disqualification, if the disqualification is not conclusive under section 245C.29;
and o

(3) the licensing sanction or denial of a license. In such cases, a fair hearing must not be
conducted under section 256.045. If the disqualification was based on a determination of
substantiated serious or recurring maltreatment under section 626.556 or 626.557, the appeal
must be submitted under sections 245A.07, subdivision 3, and 626.556, subdivision 10i, or
626.557, subdivision 9d.

(d) Except for family child care and child foster care, reconsideration of a maltreatment
determination under sections 626.556, subdivision 10i,.and 626.557, subdivision 9d, and re-
consideration of a disqualification under section 245C.22, must not be conducted when:
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(1) a denial of a license under section 245A.05, or a licensing sanction under section
245A.07, is based on a determination that the license holder is responsible for maltreatment
or the disqualification of a license holder based on serious or recurring maltreatment;

(2) the denial of a license or licensing sanction is issued at the same time as the maltreat-
ment determination or disqualification; and

(3) the license holder appeals the maltreatment determination, disqualification, and de-
nial of a license or licensing sanction. In such cases a fair hearing under section 256.045 must
not be conducted under sections 245C.27, 626.556, subdivision 10i, and 626.557, subdivi-
sion 9d. Under section 245A.08, subdivision 2a, the scope of the consolidated contested case
hearing must include the maltreatment determination, disqualification, and denial of a li-
cense or licensing sanction.

Notwithstanding clauses (1) to (3), if the license holder appeals the maltreatment deter-
mination or disqualification, but does not appeal the denial of a license or a licensing sanc-
tion, reconsideration of the maltreatment determination shall be conducted under sections
626.556, subdivision 10i, and 626.557, subdivision 9d, and reconsideration of the disqualifi-
cation shall be conducted under section 245C.22. In such cases, a fair hearing shall also be
conducted as provided under sections 245C.27, 626.556, subdivision 10i, and 626.557, sub-
division 9d.

[For text of subds 2 to 4, see M.S.2006]
History: 2007 ¢ 112 s 47

245C.301 NOTIFICATION OF SET-ASIDE OR VARIANCE.

(a) Except as provided under paragraphs (b) and (c), if required by the commissioner,
family child care providers and child care centers must provide a written notification to par-
ents considering enrollment of a child or parents of a child attending the family child care or
child care center if the program employs or has living in the home any individual who is the
subject of either a set—aside or variance.

(b) Notwithstanding paragraph (a), family child care license holders are not required to
disclose that the program has an individual living in the home who is the subject of a set—
aside or variance if: .

(1) the household member resides in the residence where the family child care is pro-
vided;

(2) the subject of the set—aside or variance is under the age of 18 years; and

(3) the set—aside or variance relates to a disqualification under section 245C.15, subdi-
vision 4, for a misdemeanor—level theft crime as defined in section 609.52.

(c) The notice specified in paragraph (a) is not required when the period of disqualifica-
tion in section 245C.15, subdivisions 2 to 4, has been exceeded.

History: 2007 ¢ 112 s 48

245C.33 ADOPTION BACKGROUND STUDY REQUIREMENTS.

Subdivision 1. Background studies conducted by commissioner. Before placement
of a child for purposes of adoption, the commissioner shall conduct a background study on
individuals listed in section 259.41, subdivision 3, for county agencies and private agencies
licensed to place children for adoption.

Subd. 2. Information and data provided to county or private agency. The subject of
the background study shall provide the information specified in section 245C.05.

Subd. 3. Information and data provided to commissioner. The county or private
agency shall forward the data collected under subdivision 2 to the commissioner.

Subd. 4. Information commissioner reviews. (a) The commissioner shall review the
following information regarding the background study subject:

(1) the information under section 245C.08, subdivisions 1, 3, and 4;
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(2) information from the child abuse and neglect registry for any state in which the sub-
ject has resided for the past five years; and

(3) information from national crime information databases, when required under sec-
tion 245C.08.

(b) The commissioner shall provide any information collected under this subdivision to
the county or private agency that initiated the background study. The commissioner shall in-

dicate if the information collected shows that the subject of the background study has a con-
viction listed in United States Code, title 42, section 67 1(a)(20)(A).

History: 2007 ¢ 147 art 3 s 22

245C.34 ADOPTION AND CHILD FOSTER CARE BACKGROUND STUDIES;
TRIBAL ORGANIZATIONS.

Subdivision 1. Background studies may be conducted by commissioner. (a) Tribal
organizations may contract with the commissioner under section 245C.12 to obtain back-
ground study data on individuals under tribal jurisdiction related to adoptions.

(b) Tribal organizations may contract with the commissioner under section 245C.12 to
obtain background study data on individuals under tribal jurisdiction related to child foster
care.

(c) Background studies initiated by tribal organizations under paragraphs (a) and (b)
must be conducted as provided in subdivisions 2 and 3.

Subd. 2. Information and data provided to tribal organization. The background
study subject must provide the information specified in section 245C.05.

Subd. 3. Information and data provided to commissioner. The tribal organization
shall forward the data collected under subdivision 2 to the commissioner.

Subd. 4. Information commissioner reviews. (a) The commissioner shall review the
following information regarding the background study subject:

(1) the information under section 245C.08, subdivisions 1, 3, and 4;

(2) information from the child abuse and neglect registry for any state in which the sub-
ject has resided for the past five years; and

(3) information from national crime information databases, when required under sec-
tion 245C.08.

(b) The commissioner shall provide any information collected under this subdivision to
the tribal organization that initiated the background study. The commissioner shall indicate if

the information collected shows that the subject of the background study has a conviction
listed in United States Code, title 42, section 671(a)(20)(A).

History: 2007 ¢ 147 art 3 5 23
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