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216B.01 LEGISLATIVE FINDINGS.

It is hercby declared to be in the public interest that public utilities be regulated as here-
inafter provided in order to provide the retail consumers of natural gas and electric service in
this state with adequate and reliable services at reasonable rates, consistent with the financial
and economic requirements of public utilities and their need to construct facilities to provide
such services or to otherwise obtain energy supplies, to avoid unnecessary duplication of fa-
cilities which increase the cost of service to the consumer and to minimize disputes between
public utilities which may result in inconvenience or diminish efficiency in service to the
consumers. Because municipal utilities are presently effectively regulated by the residents of
the municipalities which own and operate them, and cooperative electric associations are
presently effectively regulated and controlled by the membership under the provisions of
chapter 308A, it is deemed unnecessary to subject such utilities to regulation under this chap-
ter except as specifically provided herein.

History: 1974 ¢ 4295 1; 1978¢ 795 s 1; 1989 ¢ 356 s 8
216B.013 [Renumbered 216B.8109]
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216B.02 DEFINITIONS.

Subdivision 1. Scope. For the purposes of this chapter, the terms defined in this section
have the meanings given them.

Subd. 1a. Commission. “Commission” means the Public Utilities Commission.

Subd. 2. Corporation. “Corporation” means a private corporation, a public corpora-
tion, a municipality, an association, a cooperative whether incorporated or not, a joint stock
association, a business trust, or any political subdivision or agency.

Subd. 2a. Department. “Department” means the Department of Commerce of the state
of Minnesota.

Subd. 2b. Municipality. “Municipality” means any city however organized.

Subd. 3. Person. “Person’” means a natural person. a partnership, or two or more per-
sons having a joint or common interest, and a corporation as hereinbefore defined.

Subd. 4. Public utility. “Public utility” means persons, corporations, or other legal enti-
ties, their lessees, trustees, and receivers, now or hereafter operating, maintaining, or con-
trolling in this state equipment or facilities for furnishing at retail natural, manufactured, or
mixed gas or electric service to or for the public or engaged in the production and retail sale
thereof but does not include (1) a municipality or a cooperative electric association, orga-
nized under the provisions of chapter 308A, producing or furnishing natural, manufactured,
or mixed gas or electric service or (2) a retail seller of compressed natural gas used as a vehic-
ular fuel which purchases the gas from a public utility. Except as otherwise provided, the pro-
visions of this chapter shall not be applicable to any sale of natural, manufactured, or mixed
gas or electricity by a public utility to another public utility for resale. In addition, the provi-
sions of this chapter shall not apply to a public utility whose total natural gas business con-
sists of supplying natural, manufactured, or mixed gas to not more than 650 customers within
a city pursuant to a franchise granted by the city, provided a resolution of the city council
requesting exemption from regulation is filed with the commission. The city council may
rescind the resolution requesting exemption at any time, and, upon the filing of the rescind-
ing resolution with the commission, the provisions of this chapter shall apply to the public
utility. No person shall be deemed to be a public utility if it furnishes its scrvices only to ten-
ants or cooperative or condominium owners in buildings owned, leased, or operated by such
person. No'person shall be deemed to be a public utility if it furnishes service to occupants of
a manufactured home or trailer park owned, leased, or operated by such person. No person
shall be deemed to be a public utility if it produces or furnishes service to less than 25 persons.

Subd. 5. Rate. “Rate” means every compensation, charge, fare, toll, tariff, rental, and
classification, or any of them, demanded, observed, charged, or collected by any public util-
ity for any service and any rules, practices, or contracts affecting any such compensation,
charge, fare, toll, rental, tariff, or classification.

Subd. 6. Service. “Service” means natural, manufactured, or mixed gas and electricity;
the installation, removal, or repair of equipment or facilities for delivering or measuring such
gas and electricity.

Subd. 6a. Submetering. “Submetering” means measuring, by a building’s owner,
through mechanical or electronic devices, the use of electricity by occupants in multiple—unit
residential or commercial buildings to fairly apportion the entire electrical costs for the
building among its occupants.

Subd. 7. [Renumbered subd 1a]

Subd. 8. [Renumbered subd 2a]

Subd. 9. [Renumbered subd 2b]

Subd. 10. Transmission company. “Transmission company” means persons, corpora-
tions, or other legal entities and their lessces, trustees, and receivers, engaged in the business
of owning, operating, maintaining, or controlling in this state equipment or facilities for fur-
nishing electric transmission service in Minnesota, but does not include public utilities, mu-
nicipal electric utilities, municipal power agencies, coopcrative electric associations, or gen-
eration and transmission cooperative power associations.
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History: 1974 ¢ 4295 2; 1978 ¢ 795 5 2, 1980 ¢ 614 s 123; 1981 c 17 s 1; 1981 ¢
1445 1; 1981 ¢ 36559, 1983 ¢ 366 s 1,2; 1984 c 428 s 1; 1985 ¢ 248 5 70; 1989 c 356 s
9; 18p2001 c 4 art 6 5 34-36; 2005 ¢ 97 art 1 s 1

216B.022 SUBMETERING.

Nothing in this chapter grants the commission or a public utility the authority to limit the
availability of submetering to a building occupant when the building is served by a public
utility’s master meter which measures the total electric energy delivered to the building.

History: 1983 ¢ 366 s 3
MUNICIPALS, COOPERATIVES, DISTRIBUTION UTILITIES

216B.025 MUNICIPAL REGULATION OPTION.

A municipality may elect to become subject to regulation by the commission pursuant
to sections 216B.10 and 216B.11. An clection for regulation may be effected by resolution of
the governing body requesting regulation and filed with the commission.

History: 1981 ¢ 1425 1

216B.026 COOPERATIVE ELECTRIC ASSOCIATION; ELECTION ON REG-
ULATION.

Subdivision 1. Election. (a) A cooperative electric association may elect to become
subject to rate regulation by the commission pursuant to sections 216B.03 to 216B.23. The
election shall be approved by a majority of members or stockholders voting by mail ballot
initiated by petition of not less than five percent of the members or stockholders of the associ-
ation, as determined by membership figures submitted by the association to the Rural Elec-
tric Administration for the month in which the petition was submitted.

(b) For a cooperative electric association that is the product of a merger or consolidation
of three or more associations between December 30, 1996, and January 1, 2001, the number
of members or stockholders necessary to initiate the petition shall be no less than one percent
of the members or stockholders of the association.

Subd. 2. Petition contents; verification. The petition form shall be prescribed by the
department and sample forms shall be available from the department and electric coopera-
tive associations. Petitions shall include a uniform statement that petition signers are request-
ing a balloting of the association membership on the question of regulation of electric rates of
the association by the commission. The department shall, upon receipt, transmit the pre-
scribed form of petition to the appropriate association for validation of petition signatures in
accordance with agreed procedures between the association and the department. When the
association rejects any signature on a petition as invalid, it shall provide the department with
a written statement as to the reason the cooperative deems the signature invalid. The depart-
ment may challenge the association’s decisions on the validity of signatures and may appeal
1o the commission for a resolution of the issue through informal proceedings before the com-
mission after notice to all parties.

Subd. 3. Voting for members. Whenever a vote or petition of members or stockholders
of an association is submitted pursuant to this section, the spouse of the member or stock-
holder may sign the petition and vote on behalf of the member or stockholder unless the
member or stockholder has notified the association in writing otherwise. Such a notification
by a member or stockholder shall be provided to the association and to the department for
those petition matters pursuant to this section.

Subd. 4. Election procedure; effect. If the department determines that the petition
meets the percent requirement of subdivision 1, a balloting of members on the question of
regulation of electric rates by the commission shall be supervised by the department. The
ballot to be used for the election shall be approved by the board of directors of the association
and the department. In the event of a dispute on balloting procedures, the dispute shall be
resolved through informal proceedings before the commission after notice to all parties. The
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association shall mail ballots to the association’s members who shall return the ballots to the
department. The department shall keep the ballots sealed until a date agreed upon by the de-
partment and the board of directors. On this date, representatives of the department and the
association shall count the ballots. If a majority of the association’s members or spouses who
vote, elect to become subject to rate regulation by the commission, the election shall be effec-
tive 30 days after certified copies of the resolutions approving the election are tiled with the
commission. These provisions also apply to associations that wish to be deregulated. Any
cooperative that is regulated by the commission, pursuant to sections 216B.03 to 216B.23
may follow the procedures set forth-above. Any association subject to regulation of rates by
the commission shall be exempt from the provisions of sections 216B.48, 216B.49, 216B.50,
and 216B.51.

Subd. 5. Member due process. Section 216B.027, granting rights to stockholders, ap-
plies to the exercise of stockholders’ rights regardless of whether a referendum has been held
as required by section 216B.027, subdivision 7. Notwithstanding section 216B.027, subdivi-
sion 6, a cooperative shall pay the costs of including stockholders’ positions on issues as pro-
vided under section 216B.027, subdivision 6. This subdivision applies only to elections that
require no less than one percent of members to initiate pursuant to subdivision 1.

History: 1981 ¢ 144 s 2; 2000 ¢ 292 s 1-3

216B.027 COOPERATIVE ELECTRIC ASSOCIATION STOCKHOLDER
RIGHTS.

Subdivision 1. Intent. It is the intent of this section to specify those rights which shall be
extended to stockholders of cooperative electric associations. The guarantee of these rights,
as specified herein, is intended to further the active participation of stockholders in any and
all matters pertaining to the prudent operation of their organization.

Subd. 2. Scope. Cooperative associations organized under chapter 308A for the pur-
pose of providing rural electrification at retail to ultimate consumers shall comply with the
provisions of this section in addition to other applicable provisions of chapter 308 A and other
applicable state and federal laws. '

Subd. 3. Business records. The provisions of section 302A.461 and any amendments
or successor requirements to it shall apply to every wholesale or retail cooperative electric
association. The rights granted to wholesale and retail electric cooperative stockholders in
this section shall apply also to the spouse of the stockholder. In addition to the requirements
of section 302A.461, a wholesale or retail electric cooperative shall maintain records of all
proceedings of meetings of stockholders and directors during the previous three—year period
including the vote of each director on roll call votes. Roll call votes are required on actions
which directly establish service charge and rate schedules. Roll call voting is also required on
any matter upon the request of one or more directors. Every duly elected director of a retail
cooperative electric association shall have the right to inspect under section 302A.461, in
person and at any reasonable time, the business records required by this subdivision and
maintained by the wholesale cooperative electric association from which it purchases the
majority of its electric requirements.

Subd. 4. Open meeting; notice. Meetings of the board of directors of any retail cooper-
ative electric association must be open to the stockholders of the cooperative and the stock--
holders’ spouses. Stockholders must be given notice of all regularly scheduled meetings ex-
cept those of an emergency nature. Duly elected directors of retail cooperative associations
must be given notice, through their retail cooperative associations, of all meetings of the
board of directors of the wholesale cooperative association, except those of an emergency
nature, from which the retail cooperative purchases the majority of its electric requirements.
Portions of meetings relating to labor negotiations, current litigation, personnel matters, and
nonpayment of customer accounts are excluded from the provisions of this subdivision.

Subd. 5. Petitions; voting. Notwithstanding the provisions of sections 308A.611 and
308A.615, upon receipt of a written petition concerning governance matters signed by at
least 500 stockholders or five percent of the stockholders, whichever is less, of a retail coop-
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erative electric association, the matter in the petition must be presented to the stockholders of
the cooperative for a vote at the next annual meeting. Petitions must be received by the coop-
erative electric association 60 days prior to the scheduled annual meeting. For purposes of
this section, “‘governance matters” means matters properly contained in the articles of incor-
poration or bylaws by adopting, amending, or repealing bylaws or the articles of incorpora-
tion.

Subd. 6. Equal time; petitioner. Whenever the directors of a retail cooperative electric
association provide information to stockholders to influence theirvote on a matter to be de-
cided by a vote of the stockholders pursuant to a successful petition submitted under the pro-
visions of subdivision 5 or section 216B.026, subdivision 4, the directors shall provide the
organizers of the petition or person presenting the petition the opportunity to include their
position on the matter to the stockholders in a substantially similar mode and range of dis-
tribution. The organizers of the petition shall pay the costs of such inclusion.

Subd. 7. Optional referendum. No cooperative shall be bound by the provisions of this
section unless adoption has been approved at referendum using the petition and election pro-
cedures in section 216B.026. Within 60 days of May 19, 1983, the board of directors of each
cooperative electric association shall notify the stockholders of the provisions of this section
and shall explain the process for ratification by petition and election as provided in this subdi-
vision.

-Mistory: 1983 ¢ 1625 1; 1989 ¢ 144 art 2 5 3; 1989 ¢ 356 5 10

216B.029 STANDARDS FOR DISTRIBUTION UTILITIES.

Subdivision 1. Standards. (a) The commission and each cooperative electric associa-
tion and municipal utility shall adopt standards for safety, reliability, and service quality for
distribution utilities. Standards for cooperative electric associations and municipal utilities
should be as consistent as possible with the commission standards.

(b) Reliability standards must be based on the system average interruption frequency
index, system average interruption duration index, and customer average intcrruption dura-
tion index measurement indices. Service quality standards must specify, if technically and
administratively feasible:

(1) average call center response time;

(2) customer disconnection rate;

(3) meter—reading frequencys;

(4) complaint resolution response time;

(5) service extension request response time;

(6) recording of service and circuit interrupler data;

(7) summary reporting;

(8) historical reliability performance reporting;

(9) notices of interruptions of bulk power supply facilities and other interruptions of
power; and

(10) customer complaints.

(c) Minimum performance standards developed under this section must treat similarly
situated distribution systems similarly and recognize differing characteristics of system de-
sign and hardware.

(d) Electric distribution utilities shall comply with all applicable governmental and in-
dustry standards required for the safety, design, construction, and operation of electric dis-
tribution facilities, including section 326.243,

Subd. 2. Definitions. For the purpose of this section, the terms dcﬁned in this subdivi-
sion have the meanings given them.

(a) The “system average interruption frequency index” is the average number of inter-
ruptions per customer per year. It is determined by dividing the total annual number of cus-
tomer interruptions by the average number of customers served during the year.
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(b) The “system average interruption duration index” is the average customer—minutes
of interruption per customer. It is determined by dividing the annual sum of customer—min-
utes of interruption by the average number of customers served during the year. -

(c) The “customer average interruption duration index” is the average customer—min-
utes of interruption per customer interruption. It approximates the average length of time re-
quired to complete service restoration. It is determined by dividing the annual sum of all cus-
tomer-minutes of interruption durations by the annual number of customer interruptions.

History: 2001 ¢ 212 art 6 s 1 _
RATES, STANDARDS, AND PRACTICES

216B.03 REASONABLE RATE.

Every rate made, demanded, or received by any public utility, or by any two or more
public utilities jointly, shall be just and reasonable. Rates shall not be unrcasonably preferen-
tial, unreasonably prejudicial, or discriminatory, but shall be sufficient, equitable, and,con-
sistent in application to a class of consumers. To the maximum reasonable extent, the com-
mission shall set rates to encourage energy conservation and renewable energy use and to
further the goals of sections 216B.164, 216B.241, and 216C.05. Any doubt as to reasonable-
ness should be resolved in favor of the consumer. For ratc making purposes a public utility
may treat two or more municipalities served by it as a single class wherever the populations
are comparable in size or the conditions of service are similar.

History: 1974 ¢ 4295 3; 1983 ¢ 1795 4; 1987 ¢ 312 art I 5 10 subd 1

216B.04 STANDARD .OF SERVICE.

. Every public utility shall furnish safe, adequate, efficient, and reasonable service; pro-
vided that service shall be deemed adequate if made so within 90 days after a person requests
service. Upon application by a public utility, and for good cause shown, the commission may
extend the period for not to exceed another 90 days.

History: 1974 ¢ 429 s 4

216B.045 REGULATION OF INTRASTATE NATURAL GAS PIPELINE.

Subdivision 1. Definition of intrastate pipeline. For the purposes of this section “in-
trastate pipeline” means a pipeline wholly within the state of Minnesota which transports or
delivers natural gas received from another person at a point inside or at the border of the state,
which is delivered at a point within the state to another, provided that all the natural gas is
consumed within the state. An intrastate pipeline does not include a pipeline owned or oper-
ated by a public utility, unless a public utility files a petition requesting that a pipeline or a
portion of a pipeline be classified as an intrastate pipeline and the.commission approves the
petition. :

Subd. 2. Reasonable rate. Every rate and contract relating to the sale or transportation
of natural gas through an intrastate pipeline shall be just and reasonable. No owner or opera-
tor of an intrastate pipeline shall provide intrastate pipeline services in a manner which un-
reasonably discriminates among customers receiving like or contemporaneous services.

Subd. 3. Transportation rate; discrimination. Every owner or operator of an intra-
state pipcline shall offer intrastate pipeline transportation services by contract on an open
access, nondiscriminatory basis. To the extent the intrastate pipeline has available capacity,
the owner or operator of the intrastate pipeline must provide firm and interruptible trans-
portation on behalf of any customer..If physical facilities are needed to establish service to a
customer, the customer may provide those facilities or the owner or operator of the intrastate
pipeline may provide the facilities for a reasonable and compensatory charge.

Subd. 4. Contract; commission approval. No contract establishing the rates, terms,
and conditions of service and facilities to be provided by intrastate pipelines is effective until
it is filed with and approved by the commission. The commission has the authority to ap-
prove the contracts and to regulate the types and quality of services to be provided through
intrastate pipelines. The approval of a contract for an intrastate pipeline to provide service to
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a public utility does not constitute a determination by the commission that the prices actually
paid by the public utility under that contract are reasonable or prudent nor does approval
constitute a determination that purchases of gas made or deliveries of gas taken by the public
utility under that contract are reasonable or prudent.

Subd. 5. Complaint. Any customer of an intrastate pipeline, any person seeking to be-
come a customer of an intrastate pipeline, the department, or the commission on its own mo-
tion, may bring a complaint regarding the rates, contracts, terms, conditions, and types of
service provided or proposed to be provided through an intrastate pipeline, including a com-
plaint that a service which can reasonably be demanded is not offered by the owner or opera-
tor of the intrastate pipeline. If a complaint involves the question of whether or not an intra-
state pipeline has capacity available, the commission shall after hearing make a determina-
tion of the available capacity but shall not impair the owner or operator of the intrastate pipe-
line contractual obligation to provide firm transportation service. If a complaint concerns the
use of available capacity by one or more customers of an intrastate pipeline, the commission
shall after hearing determine the reasonable use of the available capacity by the customers.
The commission shall not require an owner or operator of an intrastate pipeline to expand its
available capacity but may require the owner or operator to maintain a reasonable quality of
service. The commission may dismiss any complaint without a hearing if in its opinion a
hearing is not in the public interest. Complaints brought under this subdivision shall be gov-
emed by section 216B.17.

Subd. 6. Rccords; reports; inspections; cost assessments. Sections 216B.10, subdivi-
sions 1 and 4, 216B.12, 216B.13, and 216B.62, subdivisions 2, 4, and 6, shall apply to owners
and operators of intrastate pipelines.

Subd. 7. Natural gas emergency. The commission may declare a natural gas supply
emergency if it finds that a severe natural gas shortage endangering the health or safety of the
citizens of the state exists or is imminent in the state. If the commission declares that a natural
gas supply emergency exists, it may for the duration of the emergency order the suspension
of any contract providing for the sale and transportation of natural gas through an intrastate
pipeline, and may for the duration of the emergency order an owner or operator of the intra-
state pipeline to furnish such transportation services as are required by the public interest.
The owner or operator of the intrastate pipeline shall be compensated for its scrvices fur-
nished under an emergency order issued under this section, and the commission shall deter-
mine the just and reasonable compensation for the services required to be provided during
the emergency.

History: 1987 c 95 1; 1990¢c 3705 1, 1992 c 478 s !

216B.05 FILING SCHEDULES, RULES, AND SERVICE AGREEMENTS.

Subdivision 1. Public rate filing. Every public utility shall file with the commission
schedules showing all rates, tolls, tariffs, and charges which it has established and which are
in force at the time for any service performed by it within the state,-or for any service in con-
nection therewith or performed by any public utility controlled or operated by it.

Subd. 2. Schedule and rules filing. Every public utility shall file with and as a part of
the filings under subdivision 1, all rules that, in the judgment of the commission, in any man-
ner affect the service or product, or the rates charged or to be charged for any service or prod-
uct, as well as any contracts, agreements, or arrangements relating to the service or product or
the rates to be charged for any service or product to which the schedule is applicable as the
commission may by general or special order direct; provided that contracts and agreements
for electric service must be filed as required by subdivision 2a.

Subd. 2a. Electric service contract. A contract for electric service entered into be-
tween a public utility and one of its customers, in which the public utility and the customer
agree to customer—specific rates, terms, or service conditions not already contained in the
approved schedules, tariffs, or rules of the utility, must be filed for approval by the commis-
sion pursuant to the commission’s rules of practice. Contracts between public utilities and
customers that are necessitated by specific statutes in this chapter must be filed for approval
under those statutes and any rules adopted by the commission pursuant to those statutcs.
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Subd. 3. Public inspection. Every public utility shall keep copies of the filings under
subdivisions 1, 2, and 2a open to public inspection under rules as the commission may pre-
scribe.

HiStory: 1974 c 4295 5; 1985 ¢ 248 s 70; 1997 ¢ 191 art 1 5 1

216B.06 RECEIVING DIFFERENT COMPENSATION.

No public utility shall directly or indirectly, by any device whatsoever, or in any man-
ner, charge demand, collect, or receive from any person a greater or less compensation for
any service rendered or to be rendered by the utility than that prescribed in the schedules of
rates of the public utility applicable thereto when filed in the manner provrdcd in Laws 1974,
chapter 429, nor shall any person knowingly receive or accept any service from a public util-
ity for a compensation greater or less than that prescribed in the schedules, provided that all
rates being charged and collected by a public utrhry upon January 1, 1975, may be continued
until schedules are filed.

History: /1974 ¢ 4295 6; 1978 ¢ 795 s 3

216B.07 RATE PREFERENCE PROHIBITED.

No public utility shall, as to rates or service, make or grant any unreasonable prefercnce
or advantage to any person or subject any person to any unreasonable prejudice or dmadvan-
tage.

History: 1974 c 42957

216B.075 METER READING; CUSTOMER SCHEDULING NEEDS.

Notwithstanding any other provision of rule or policy to the contrary, every public util-
ity providing natural gas or electricity at retail shall make a reasonable effort to obtain read-
ings at least once every 18 months from nonaccessible meters. Readings shall be obtained at
times that meet the needs of customer schedules. Utilities shall make a reasonable effort.to
provide evening and Saturday or Sunday meter reading servicc at no extra charge to a cus-
tomer whose work or other schedule makes a business hour reading of meters a hardship.
Utilities may refuse to read a customer’s meter during nondaylight hours if such activity
could threaten the safety of the utility meter—reading cmployee. '

A utility may also allow a customer to self—read the customer’s meter for periods of time
not to exceed 18 months, provided that the customer is reminded periodically of the poten-
tially serious financial consequenccs of errors in self—reading.

A utility may terminate service to a customer who refuses to allow a utility company
employee access to a nonaccessible meter for a period of 18 months or more.

History: 1983 ¢ 1765 1
COMMISSION RESPONSIBILITIES

216B.08 DUTIES OF COMMISSION. o

The commission is hereby vested with the powers, rights, functions, and jurisdiction to
regulate in accordance with the provisions of Laws 1974, chapter 429 every public utility as
defined herein. The exercise of such powers. rights ‘functions, and jurisdiction is prescribed
as a duty of the commission. The commission is authorrzed to make rules in furtherance of
the purposes of Laws 1974, chapter 429. :

History: 1974 ¢ 4295 8; 1985 ¢ 248 s 70

216B.09 STANDARDS; CLASSIFICATIONS; RULES; PRACTICES.

Subdivision 1. Commission authority, generally. The commission, on its own motion
or upon complaint and after reasonable notice and hearing, may ascertain and fix just and
reasonable standards, classifications, rules, or practices to be observed and followed by any
or all public utilitics with respect to the service to be furnished.
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Subd. 2. Electric service, rules, measurement standards, grounding. The commis-
sion, on its own motion or upon complaint and after reasonable notice and hearing, may as-
certain and fix adcquate and reasonable standards for the measurement of the quantity, quali-
ty, pressure, initial voltage, or other condition pertaining to the supply of the service; pre-
scribe reasonable rules for the examination and testing of the service and for the measure-
ment thereof; establish or approve reasonable rules, specifications, and standards to secure
the accuracy of all meters, instruments, and equipment used for the measurement of any ser-
vice of any public utility. In this subdivision, service standards or requirements governing
any current or voltage originating {rom the practice of grounding of electrical systems apply
to cooperative associations and municipal utilities providing or furnishing retail electric ser-
vice to agricultural customers. _

Subd. 3. Filings. Any standards, classifications, rules, or practices now or hereafter ob-
served or followed by any public utility may be filed by it with the commission, and the same
shall continue in force until amended by the public utility or until changed by the commission
as herein provided.

The commission may require the filing of all rates, including rates charged to and by
public utilities. -

Subd. 4. Appearance before federal agency. The commission is empowered to appear
before the Federal Energy Regulatory Commission to offer evidence and to seek appropriate
relief in any case in which the rates charged consumers within the state of Minnesota may be
affected.

History: /974 ¢ 429 s 9; 1985 ¢ 248 s 70; 1993 ¢ 327 s 3

216B.095 DISCONNECTION DURING COLD WEATHER.

(a) The commission shall amend its rules governing disconnection of residential utility
customers who are unable to pay for utility service during cold weather to include the follow-
ing: : : -

(1) coverage of customers whose household income is less than 50 percent of the state
median income;

T (@a requirement that a customer who pays the utility at least ten percent of the custom-
er’s income or the full amount of the utility bill, whichever is less, in a cold weather month
cannot be disconnected dunn0 that month. The customer’s income means the actual monthly
income of the customer or the average monthly income of the customer computed on an
annual calendar year, whichever is less, and does not include any amount received for energy
assistance;

(3) that the ten percent figure in clause (2) must be prorated between energy providers
proportionate to each provider’s share of the customer’s total energy costs where the custom-
er receives service from more than one provider;

(4) verification of income by the local energy assistance provider or the utility, unless
the customer is automatically eligible for protection against disconnection as a recipient of
any form of public assistance, including energy assistance, that uses income eligibility in an
amount at or below the income eligibility in clause (1); '

" (5) a requirement that the customer receive referrals to energy assistance, weatheriza-
tion, conservation, or other programs likely to reduce the customer’s energy bills; and

(6) a requirement that customers who have demonstrated an inability to pay on forms
provided for that purpose by the utility, and who make reasonably timely payments to the
utility under a payment plan that considers the financial resources of the household, cannot
be disconnected from utility service from October 15 through April 15. A customer who is
receiving energy assistance is deemed to have demonstrated an inability to pay.

(b) For the purposes of this section, “disconnection” includes a service or load limiter or
any device that limits or interrupts electric service in any way.

History: 1989 ¢ 338 s 1; 1989 ¢ 356 s 59; 2001 ¢ 212 art 4 s 1; 1Sp2003 ¢ 1l art 3 s 1
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216B.097 COLD WEATHER RULE, COOPERATIVE OR MUNICIPAL UTILITY.

Subdivision 1. Application; notice to residential customer. (a) A municipal utility or
a cooperative electric association must not disconnect the utility service of a residential cus-
tomer during the period between October 15 and April 15 if the disconnection affccts the
primary heat source for the residential unit when the following conditions are met:

(1) the customer has declared inability to pay on forms provided by the utility. For the
purposes of this clause, a customer that i is receiving energy assistance.is deemed to have dem-
onstrated an mablhly to pay;

(2) the household i income of the customer is less than 50 percent of the state median in-
come;

(3) verification of income may be conductcd by the local energy assistance provider or
the utility, unless the customer is automatically eligible for protection against disconnection
as a recipient of any form of public assistance, including energy assistance that uses income
eligibility in an amount at or below the income eligibility in clause (2);

(4) a customer whose account is current for the billing period immediately prior to Oc-
tober 15 or who, at any time, enters into a payment schedule that considers the financial re-
sources of the household and is reasonably current with payments under the schedule; and

(5) the customer receives referrals to energy assistance programs, weatherization, con-
servation, or other programs likely to reduce the customer’s energy bills.

(b) A municipal utility or a cooperative electric association must, between August 15
and October 15 of each year, notify all residential customers of the provisions of this section.

Subd. 2. Notice to residential customer facing disconnection. Before disconnecting
service to a residential customer during the period between October 15 and April 15, a mu-
nicipal utility or cooperative electric association must provide the following information to a
customer; ' ' ' '

(1) a notice of proposed disconnection;

(2) a statement explaining the customer’s rights and responsibilities;
(3) alist of local energy assistance providers; '

(4) forms on which to declare inability to pay; and

(5) a statement cxplammg available time p'lymcnt plans and other opporlumtlee to se-
cure continued utility service.

Subd. 3. Restrictions if disconnection necessary. (a) If a residential customer must be
involuntarily disconnected between October 15 and April 15 for failure to comply with the
provisions of subdivision 1, the disconnection must not occur on a Friday or on the day beforc
a holiday. Further, the disconnection must not occur until at least 20 days after the notice re-
quired in subdivision 2 has been mailed to the customer or 15 days after the notice has ‘been
personally delivered to the customer. :

(b) If a customer does not respond to a disconnection notice, the customer must not be
disconnected until the utility investigates whether the residential unit is actually occupied. If
the unit is found to be occupied, the utility must immediately inform the occupant of the pro-
visions of this section. If the unit is unoccupied, the utility must give seven days’ written no-
tice of the proposed disconnection to the local energy assistance provider before mdkmg a
disconnection.

(c) If, prior to disconnection, a customer appea]§ a notice of involuntary disconnection,
as provided by the utility’s estabhshed appeal procedure, the utility must not disconnect until
the appeal is resolved.

Subd. 4. Application to service limiters. For the purposes of this section, “disconnec-
tion” includes a service or load limiter or any device that limits or interrupts elecmc service
in any way.

History: 199/ ¢ 235 art2 s 1; 2001 ¢ 212 art 4 s 2; 1Sp2003 ¢ 11 art 3 5 2
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216B.0975 DISCONNECTION DURING EXTREME HEAT CONDITIONS.

A utility may not effcct an involuntary disconnection of residential services in affected
counties when an excessive heat watch, heat advisory, or excessive heat warning issued by
the National Weather Service is in effect. For purposes of this section, “utility”’ means a pub-
lic utility providing electric service, municipal utility, or cooperative electric association.

History: 1Sp2003 ¢ 11 art 3 5 3

216B.098 RESIDENTIAL CUSTOMER PROTECTIONS.

Subdivision 1. Applicability. The provisions of this section apply to residential cus-
tomers of public utilities, municipal utilities, and cooperative electric associations. Each mu-
nicipal utility and cooperative electric association may establish terms and conditions for the
plans and agreements required under subdivisions 2 and 3.

Subd. 2. Budget billing plans. A utility shall offer a customer a budget billing plan for
payment of charges for service, including adequate notice to customers prior to changing
budget payment amounts. Municipal utilities having 3,000 or fewer customers are exempt
from this requirement. Municipal utilities having more than 3,000 customers shall imple-
ment this requirement before July 1, 2003.

Subd. 3. Payment agreements. A utility shall offer a payment agreement for the pay-
ment of arrears.

Subd. 4. Undercharges A utility shall offer a payment agreement to customers who
have been undercharged if no culpable conduct by the customer or resident of the customer’s
houschold caused the undercharge. The agreement must cover a period equal to the time over
which the undercharge occurred or a different time period that is mutually agreeable to the
customer and the utility. No interest or delinquency fee may be charged under this agreement.

Subd. 5. Medically necessary equipment. A utility shall reconnect or continue service
to a customer’s residence where a medical emergency exists or where medical equipment
requiring electricity necessary to sustain life is in use, provided that the utility receives from a
medical doctor written certification, or initial certification by telephone and written certifi-
cation within five business days, that failure to reconnect or continue service will impair or
threaten the health or safety of a resident of the customer’s household. The customer must
enter into a payment agreement.

Subd. 6. Commission authority. In addition 0 any other authority, the commission has
the authority to resolve customer complaints against a public utility, as defined in section
216B.02, subdivision 4, whether or not the complaint involves a violation of this chapter. The
commission may delegate this authority to commission staff as it deems appropriate.

History: 2001 ¢ 212 art 4 s 3; 2002 ¢ 379 art I s 54

216B.10 ACCOUNTING. :

Subdivision 1. System of accounts. The commission shall establish a system of ac-
counts to be kept by public utilities subject to its jurisdiction. A public utility which main-
tains its accounts in accordance with the system of accounts prescribed by a federal agency or
authority shall be deemed to be in compliance with the system of accounts prescribed by the
commission. Where optional accounting is prescribed by a federal agency or authority, the
commission may prescribe which option is to be followed.

Subd. 2. Other business of public utility. Every public utility engaged directly or indi-
rectly in any other business than that of the production, transmission or furnishing of natural
gas or electric service shall, if required by the commission, keep and render separately to the
commission in like manner and form the accounts of all the other business, in which case all
the provisions of Laws 1974, chapter 429 shall apply to the books, accounts, papers, and
records of the other business.

Subd. 3. Manner and form. Every public utility is required to keep and render its
books, accounts, papers, and records accurately and faithfully in the manner and form pre-
scribed by the commission, and to comply with all directions of the commission relating to
these books, accounts, papers, and records.
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Subd. 4. Reports. The commission may require any public utility to filc annual reports
in the form and content, having regard for the provisions of this section, as the commission
may require, and special reports concerning any matter about which the commission is au-
thorized to inquire or to keep itself informed. The commission may require the rcports to be
verified. The basic financial statements in the annual report of a public utility may, at the di-
rection of the public utilities commission, be examined by an independent certitied public
accountant and the accountant’s opinion thereof included in the annual report filed with the
commission.

Subd. 5. Audit. The commission may require the examination and audit of all accounts,
and all items shall be allocated to the accounts in the manner prescribed by the commission.

Subd. 6. [Repealed, 1981 c 142 s 3]
History: 1974 ¢ 429 s 10; 1980 ¢ 614 s 123; 1986 c 444

216B.105 CUSTOMER SHARE OF MERCURY CONTROL COSTS.

A utility selling electricity at retail shall report in a biannual bill insert the amount of the
customer s total bill that represents the utility’s capital and operating costs to control mercu-
ry emissions to the atmosphere as required under sections 216B.68 to 216B.688.

History: 2006 ¢ 201 s 3

216B.11 DEPRECIATION RATES AND PRACTICES.

The commission shall fix proper and adequatc rates and methods of depreciation, amor-
tization, or depletion in respect of utility property, and every public utility shall conform its
depreciation, amortization or depletion accounts to the rates and methods fixed by the com-
mission. :

History: 1974 c 429 s 11; 1981 ¢ 142 s 2
INVESTIGATORY REQUIREMENTS

216B.12 RIGHT OF ENTRANCE; INSPECTION.

Subdivision 1. Authority of commission and department. The commissioners and
the duly authorized officers and employees of the department, during business hours, may
enter upon any premises occupied by any public utility for the purpose of making examina-
tions and tests and to inspect the accounts, books, papers, and documents of any public utility
for the purpose of exercising any power provided for in Laws 1974, chapter 429, and may sct
up and use on the premises any apparatus and appliance necessary therefor. Such public util-
ity shall have the right to be represented at the making of the examinations, tests, and inspec-
tions. The public utility, its officers and employees, shall facilitate the examinations, tests,
and inspections by giving every reasonable aid to the commissioners and any person or per-
sons designated by the department for the duties aforesaid.

Subd. 2. [Repealed, 1981 c 142 s 3]
History: !/ 974 ¢ 429 5 12

216B.13 PRODUCTION AND EXAMINATION OF RECORDS.

Subdivision 1. Authority of commission. The commission may require, by order
served on any public utility in the manner provided herein for the service of orders, the pro-
duction within this state at a reasonable time and place as the commission may designate, of
any books, accounts, papers, or records of the public utility relating to its business or affairs
within the state, pertinent to any lawful inquiry and kept by said public utility in any office or
place within or without this state, or, at its option, verified or photostatic copies in licu there-
of, so that an examination thereof may be made by the commission or under its direction.

Subd. 2. [Repealed, 1981 ¢ 142 s 3]
History: 1974 ¢ 429 5 13
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216B.14 INVESTIGATION.

The commission upon complaint or upon its own initiative and whenever it may deem it
necessary in the performance of its duties may investigate and examine the condition and
operation of any public utility or any part thereof. In conducting the investigations the com-
mission may proceed cither with or without a hearing as it may deem best, but it shall make no’
order without affording the affected parties a hearing.

History: 1974 ¢ 429 s 14
RATE HEARINGS

216B.15 HEARINGS; EXAMINER.

The commission may, in addition to the hearings specifically prov1ded for by Laws
1974, chapter 429, conduct any other hearings as may reasonably be required in the adminis-
tration of the powers and duties conferred upon it by Laws 1974, chapter 429. The commis-
sion may designate one of its members to act as an examiner for the purpose of holding any
hearing which the commission has the power or authority to hold or in the event parties to the
hearing so stipulate the commission may designate a qualified commission employee as the
examiner. Reasonable notice of all hearings shall be given the persons interested therein as
determined by the commission.

History: /1974 c 429515

216B.16 RATE CHANGE; PROCEDURE; HEARING.

Subdivision 1. Notice. Unless the commission otherwise orders, no public utility shall
change a rate which has been duly established under this chapter, except upon 60 days’ notice
to the commission. The notice shall include statements of facts, cxpert opinions, substantiat-
ing documents, and exhibits, supporting the change requested, and state the change proposed
to be made in the rates then in force and the time when the modified rates will go into effect. If
the filing utility does not have an approved conservation improvement plan on file with the
department, it shall also include in its notice an energy conservation plan pursuant to section
216B.241. The filing utility shall give written notice, as approved by the commission, of the
proposed change to the governing body of each municipality and county in the area affected.
All proposed changes shall be shown by filing new schedules or shall be plainly indicated
upon schedules on file and in force at the time.

Subd. 1a. Settlement. (a) When a public utility submits a general rate filing, the Office
of Administrative Hearings, before conducting a contested case hearing, shall convene a
settlement conference including all of the parties for the purpose of encouraging settlement
of any or all of the issues in the contested case. If a stipulated settlement is not reached before
the contested case hearing, the Office of Administrative Hearings may reconvene the settle-
ment conference during or after completion of the contested case hearing at its discretion or a
party’s request. The Office of Administrative Hearings or the commission may, upon the re-
quest of any party and the public utility, extend the procedural schedule of the contested case
in order to permit the parties to engage in settlement discussions. An extension must be for a
definite period of time not to exceed 60 days.

(b) It the applicant and all intervening parties agree to a stipulated scttlement of the case
or parts of the case, the settlement must be submitted to the commission. The commission
shall accept or reject the settlement in its entirety and, at any time until its final order is issued
in the case, may require the Office of Administrative Hearings to conduct a contested case
hearing. The commission may accept the settlement on finding that to do so is in the public
interest and is supported by substantial evidence. If the commission does not accept the
settlement, it may issue an order modifying the settlement subject to the approval of the par-
ties. Each party shall have ten days in which to reject the proposed modification. If no party
rejects the proposed modification, the commission’s order becomes final. If the commission
rejects the settlement, or a party rejects the commission’s proposed modification, a contested
case hearing must be completed.
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Subd. 2. Suspension of proposed rate; hearing; final determination defined. (a)
Whenever there is filed with the commission a schedule modifying or resulting in a change in
any rates then in force as provided in subdivision 1, the commission may suspend the opera-
tion of the schedule by filing with the schedule of rates and delivering to the affected utility a
statement in writing of its reasons for the suspension at any time before the ratcs become ef-
fective. The suspension shall not be for a longer period than ten months beyond the initial
filing date except-as provided in this subdivision or subdivision la.

(b) During the suspension the commission shall determine whether all questions of the
reasonableness of the rates requested raised by persons deemed interested or by the depart-
ment can be resolved to the satisfaction of the commission. If the commission finds that all
significant issues raised have not been resolved to its satisfaction, or upon petition by ten per-
cent of the affected customers or 250 affected customers. whichever is less, it shall refer the
matter to the Office of Administrative Hearings with instructions for a public hearing as a
contested case pursuant to chapter 14, except as otherwise provided-in this section.

(c) The commission may order that the issues presented by the proposed rate changes be
bifurcated into two separate hearings as follows: (1) determination of the utility’s revenue
requirements and (2) detcrimination of the rate design. Upon issuance of both administrative
law judge reports, the issues shall again be joined for consideration and final determination
by the commission.

(d) All prehearing discovery activities of state agency intervenors shall be consohdated
and conducted by the Department of Commerce.

(e) If the commission does not make a fmdl determination concerning a schedule of
rates within ten months after the initial filing date, the schedule shall be deemed to have been
approved by the commission; except if:

(1) an extension of the procedural schedule has been grantcd under subd1v1s1on la. in
which case the schedule of rates is deemed to have been approved by the commission on the
last day of the extendcd period of suspension; or

(2) a settlement has been submitted to and rejected by the commission and the commis-
sion does not make a final determination concerning the schedule of rates, the schedule of
rates is deemed to have been approved 60 days after the initial or, if applicable, the extended
period of suspension. '

(f) If the commission finds that it has insufficient time during the suspension period to
make a final determination of a case involving changes in general rates because of the necd to
make a final determination of another previously filed case involving changes in general
rates under this section or section 237.075, the commission may extend the suspension peri-
od to the extent necessary to allow itself 20 working days to make the final determination
after it has made a final determination in the previously filed case. An extension of the sus-
pcnsmn period under this paragraph does not alter the setting of interim rates under subdivi-
sion 3. _

¢) For the purposes of this section, “final delermination™ means the initial decision of
the commission and not any order which may be cntered by the commission in response to a
petition for rehearing or other further relief. The commission may further suspend rates until
it determines all those petitions. :

Subd. 3. Interim rate. (a) Notwithstanding any order of suspension of a proposed in-
crease in rates, the commission shall order an interim rate schedule into effect not later than
60 days after the initial filing date. The commission shall order the interim rate schedule ex
parte without a public hearing. Notwithstanding the provisions of sections 216.25, 216B.27
and 216B.52, no interim ratc schedule ordered by the commission pursuant to this subdivi-
sion shall be subject to an application for a rehearing or an appeal to a court until the commis-
sion has rendered its final determination. ,

(b) Unless the commission [inds that exigent circumstances exist, the interim rate
schedule shall be calculated using the proposed test year cost of capital, rate base. and ex-
penses, except that it shall include: (1) a rate of return on common equity for the utility equal
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to that authorized by the commission in the utility’s most recent rate proceeding; (2) rate base
or expense items the same in nature and kind as those allowed by a currently effective order
of the commission in the utility’s most recent rate proceeding; and (3) no change in the exist-
ing ratc design. In the case of a utility which has not been subject to a prior commission deter-
mination, the commission shall base the interim rate schedule on its most recent determina-
tion concerning a'similar utility.

(c) If, at the time of its final determination, the commission finds that the interim rates
are in excess of the rates in the final determination, the commission shall order the utility to
refund the excess amount collected under the interim rate schedule, including interest on it
whichshall be at the rate of interest determined by the commission. The utility shall com-
mence distribution of the refund to its customers within 120 days of the final order, not sub-
ject to rehearing or appeal. If, at the time of its final determination, the commission finds that
the interim rates are less than the rates in the final determination, the commission shall pre-
scribe a method by. which the utility will recover the difference in revenues between the date
of the final determination and the date the new rate schedules are put into effect. In addition,
when an extension is granted for settlement discussions under subdivision 1la, the commis-
sion shall allow the utility to also recover the difference in revenues for a length of time equal
to the length of the extension.

(d) If the public utlllty fails to make refunds within the period of time prescnbed by the
commission, the commission shall sue therefor and may recover on behalf of all persons en-
titled to a refund. In addition to the amount of the refund and interest due, the commission
shall be entitled to recover reasonable attorney’s fees, court costs and estimated cost of
administering the distribution of the refund to persons entitled to it. No suit under this subdi-
vision shall be maintained unless instituted within two years after the énd of the period of
time prescribed by the commission for repayment of refunds.

(e) The commission shall not order an interim rate schedule in a general rate case into
effect as provided by this subdivision until at least four months after it has made a final deter-
mination concerning any previously filed change of the rate schedule or the change has
_ otherwise become effective under subdivision 2, unless:

(1) the commission finds that a four-month delay would unreasonably burden the util-
ity, its customers, or its sharcholders and that an earlier imposition of interim rates is there-
fore necessary; or

(2) the utility files a second general rate case at least 12 months after it has filed a pre-
vious general rate case for which the commission has extended the suspensmn period under
subdivision 2.

Subd. 4. Burden of proof. The burden of proof to show that the rate change is just and
reasonable shall be upon the public utility seeking the change.

Subd. 5. Determination after finding rate unacceptable. If, after the hearing, the
commission finds the rates to be unjust or unreasonable or discriminatory, the commission
shall determine the rates to be charged or applied by the utility for the service in question and
shall fix them by order to be served upon the utility. The rates shall thereafter be observed
until changed, as provided by this chapter. In no event shall the rates exceed the level of rates
requested by the public utility, except that individual rates may be adjusted upward or down-
ward. Rate design changes shall be prospective from the effective date of the new rate sched-
ules approved by the commission.

Subd. 6. Factors considered, generally. The commission, in the exercise of its powers
under this chapter to determine just and reasonable rates for public utilities, shall give due
consideration to the public need for adequate, efficient, and reasonable scrvice and to the
need of the public utility for revenue sufficient to enable it to meet the cost of furnishing the
service, including adequate provision for depreciation of its utility property used and useful
in rendering service to the public, and to earn a fair and reasonable return upon the investment
in such property. In determining the rate base upon which the utility is to be allowed to earn a
fair rate of return, the commission shall give due consideration to evidence of the cost of the
property when first devoted to public use, to prudent acquisition cost to the public utility less
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appropriate depreciation on each, to construction work in progress, to offsets in the nature of
capital provided by sources other than the investors, and to other expenses of a capital nature.
For purposes of determining rate base, the commission shall consider the original cost of util-
ity property included in the base and shall make no allowance for its estimated current re-
placement value. '

Subd. 6a. Construction work in progress. To the extent that construction work in
progress is included in the rate base, the commission shall determine in its discretion whether
and to what extent the income used in determining the actual return on the public utility prop-
erty shall include an allowance for funds used during construction, considering the following
factors:

(1) the magnitude of the construction work in progress as a percentage of the net invest-
ment rate base;

(2) the impact on cash flow and the utility’s capital costs;
(3) the cffect on consumer rates;

(4) whether it confers a present benefit upon an identifiable class or classes of custom-
ers; and

(5) whether itis of a shoxt—term nature or will be imminently useful in the provision of
utility service.

Subd. 6b. Energy conservation improvement. (a) Except as otherwise provided in
this subdivision, all investments and expenses of a public utility as defined in section
216B.241, subdivision 1, paragraph (e), incurred in connection with energy conservation im-
provements shall be recognized and included by the commission in the determination of just
and reasonable rates as if the investments and expenses were directly made or incurred by the
utility in furnishing utility service.

(b) After December 31, 1999, investments and expenses for energy conservation im-
provements shall not be included by the commission in the determination of just and reason-
able electric and gas rates for retail electric and gas service provided to large electric custom-
er facilities that have been exempted by the commissioner of the department pursuant to sec-
tion 216B.241, subdivision 1a, paragraph (b). However, no public utility shall be prevented
from recovering its investment in energy conservation improvements from all customers that
were made on or before December 31, 1999, in compliance with the requirements of section
216B.241. _

(c) The commission may permit a public utility to file rate schedules providing for
annual recovery of the costs of energy conservation improvements. These rate schedules
may be applicable to less than all the customers in a class of retail customers if necessary to
reflect the differing minimum spending requirements of section 216B.241, subdivision Ja.
After December 31, 1999, the commission shall allow a public utility, without requiring a
general rate filing under this section, to reduce the electric and -gas ratcs applicable to-large
electric customer facilities that have been exempted by the commissioner of the department
pursuant to scction 216B.241, subdivision la, paragraph (b), by an amount that reflects the
elimination of energy conscrvation improvement investments or expenditures for those fa-
cilities required on or before December 31, 1999. In the event that the commission has set
electric or gas rates based on the use of an accounting methodology that results in the cost of
conservation improvements being recovered from utility customers over a period of years,
the rate reduction may occur in a series of steps to coincide with the recovery of balances duc
to the utility for conservation improvements made by the utility on or before December 31,
1999.

Subd. 6c. Incentive plan for energy conservation improvement. (a) The commission
may order public utilities to develop and submit for commission approval incentive plans
that describe the method of recovery and accounting for utility conservation expenditures
and savings. In developing the incentive plans the commission shall ensure the effecuve in-
volvement of interested parties.
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(b) In approving incentive plans, the commission shall consider:

(1) whether the plan is likely to increase utility investment in cost—effective energy con-
servation; :

(2) whether the plan is compatible with the interest of utility ratepayers and other inter-
ested parties;

(3) whether the plan links the incentive to the utility’s performance in achieving cost—
effective conservation; and

(4) whether the plan is in conflict with other provisions of this chapter.

(c) The commission may set rates to encourage the vigorous and effective implementa-
tion of utility conservation programs. The commission may:

(1) increase or decrease any otherwise allowed rate of return on net investment based
upon the utility’s skill, efforts, and success in conserving energy;

(2) share between ratepayers and utilities the net savings resulting from energy con-
servation programs to the extent justified by the utility’s skill, efforts, and success in conserv-
ing energy; and

(3) compensate the utility for earnings lost as a result of its conservation programs.

Subd. 6d. Wind energy; property tax. An owner of a wind energy conversion facility
which is required to pay property taxes under section 272.02, subdivision 22, or production
taxes under section 272.029, and any related or successor provisions, or a public utility regu-
lated by the Public Utilities Commission which purchases the wind—generated electricity
may petition the commission to include in any power purchase agreement between the owner
of the facility and the public utility the amount of property taxes and production taxes paid by
the owner of the facility. The Public Utilities Commission shall require the public utility to
amend the power purchase agreement to include the property taxes and production taxes paid
by the owner of the facility in the price paid by the utility for wind—generated electricity if the
commission finds:

(1) the owner of the facility has paid the property taxes or production taxes required by
this subdivision;

(2) the power purchase agreement between the public utility and the owner does not al-
ready require the utility to pay the amount of property taxes or production taxes the owner has
paid under this subdivision or, in the case of a power purchase agreement entered into prior to
1997, the amount of property or production taxes paid by the owner in any year of the power
purchase agreement exceeds the amount of such property or production taxes included in the
price paid by the utility to the owner, as reflected in the owner’s bid documents; and

(3) the commission has approved a rate schedule containing provisions for the automat-
ic adjustment of charges for utility service in direct relation to the charges ordered by the
commission under section 272.02, subdivision 22, or 272.029.

Subd. 7. Energy cost adjustment. Notwithstanding any other provision of this chapter,
the commission may permit a public utility to file rate schedules containing provisions for
the automatic adjustment of charges for public utility service in direct relation to changes in:

(1) federally regulated wholesale rates for energy delivered through interstate facilities;
(2) direct costs for natural gas delivered; or
(3) costs for fuel used in generation of electricity or the manufacture of gas.

Subd. 7a. Performance-based gas purchasing adjustment. The commission may
permit a public utility to file rate schedules providing for annual adjustments reflecting re-
wards or penalties provided for in performance—based gas purchasing plans approved by the
commission under scction 216B.167.

Subd. 7b. Transmission cost adjustment. (a) Notwithstanding any other provision of
this chapter, the commission may approve a tariff mechanism for the automatic annual ad-
justment of charges for the Minnesota jurisdictional costs of new transmission facilities that
have been separately filed and reviewed and approved by the commission under section
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216B.243 or are certified as a priority project or deemed to be a priority transmission project
under section 216B.2425.

(b) Upon filing by a public utility or utilities providing transmission service, the com-
mission may approve, reject, or modify, after noticc and comment, a tariff that:

(1) allows the utility to recover on a timely basis the costs net of revenucs of facilities
approved under section 216B.243 or certified or decmed to be certified under section
216B.2425;

(2) allows a return on investment at the level approved in the utility’s last general rate
case, unless a different return is found to be consistent with the public interest:

(3) provides a current return on construction work in progress. provided that recovery
from Minnesota retail customers for the allowance for funds used du1 ing construction is not
sought through any other mechanism;

(4) allows for recovery of other expenses if shown to promote a least—ost project op-
tion or is otherwise in the public interest;

(5) allocates project costs appropriately between wholcsale and retail customers;

(6) provides a mechanism for recovery above cost, if necessary to improve the overall
economics of the project or projects or is otherwise in the public interest; and

(7) terminates recovery once costs have been fully recovered or have otherwise been
reflected in the utility’s general rates.

(c) A public utility may file annual rate adjustments to be applicd to customer bills paid
under the tariff approved in paragraph (b). In its filing, the public utility shall provide:

. (1) a description of and context for the facilities included for recovery;

(2) a schedule for implementation of applicable projects;

(3) the utility’s costs for these projects;

(4) a description of the utility’s efforts to ensure the lowest costs to ratepayers for the
project; and .

(5) calculations to establish that the rate adjustment is consistent with the terms of the
tariff established in paragraph (b).

(d) Upon receiving a filing for a rate adjustment pursuant to the tariff established in
paragraph (b), the commission shall approve the annual rate adjustments provided that, after
notice and comment, the costs included for recovery through the tariff were or are expected
to be prudently incurred and achieve transmission systcm improvements at the lowest feasi-
ble and prudent cost to ratepayers.

Subd. 7c. Transmission assets transfer. (a) Public utility owners of transmission facil-
ities may, subject to Public Utilities Commission approval, transfer operational control or
ownership of those transmission assets to a transmission company subject to Federal Encrgy
Regulatory Commission jurisdiction. For transmission asset transfers by a public utility, the
Public Utilities Commission must review the request to transfer either in the context of a gen-
eral rate case under this section or by initiating other proceedings it determines provide ade-
quate review of the transmission asset transfer. The Public Utilities Commission may limit,
in whole or in part, the transfer of transmission assets or the timing of those transfers by a
public utility if it finds the limitation in the public interest. The commission may only ap-
prove a transfer if it finds that the transfer is consistent with the public interest. In assessing
the public interest, the commission shall evaluate, among other things, whether the transfer:

(1) facilitates the development of transmission infrastructure necessary to ensure reli-
ability, encourages the development of renewable resources, dnd accommodates energy
transfers within and between states;

(2) protects Minnesota ratepayers against the subsidization of wholesalc transactions
through retail rates;

.(3) ensures, in the case of operational control of transmission assets, that the state retains
jurisdiction over the transferring utility for all aspects of service under this chapter;
(4) impacts Minnesota retail rates: and
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(5) protects Minnesota ratepayers from paying capital costs for transmission assets that
have already been recovered.

(b) A transfer of operational control or ownership of transmission assets by a public utll-
ity under this subdivision is subject to section 216B.50. The relationship between a public.
utility transferring operational control of transmission assets to another entity under this sub-
division is subject to the provisions of section 216B.48. If a public utility transfers ownership
of its transmission assets to a transmission provider subject to the jurisdiction of the Federal
Energy Regulatory Commission, the Public Utilities Commission may permit the utility to
file a rate schedule providing for the automatic adjustment of charges to recover the cost of
transmission services purchased under tariff rates approved by the Federal Energy Regulato-
ry Commission.

(c) A municipal utility, a municipal power agency, or a Jomt venture pursuant to section
452.25 may transfer operational control or ownership of transmission assets to a transmis-
sion company, or make investments in a transmission company, if the governing body of the
mumclpal utility, municipal power agency, or joint venture finds that the transfer or invest-
ment is consistent with the public intercst and will facilitate the development of infrastruc-
ture necessary to ensure reliability.

Subd. 8. Advertising expense. (a) The commission shall disapprove the portion of any
rate which makes an allowance dircctly or indirectly for expenses incurred by a public utility
to provide a public advertisement which:

(1) is designed to influence or has the cffect of influencing public attitudes toward legis-
lation or proposed legislation, or toward a rule, proposed rule, authorization or proposed au-
thorization of the Public Utilities Commission or other agency of government respons1b1e
for regulating a public utility;

(2) is designed to justity or otherwise support or defend a rate, proposed rate, practice or
proposed practice of a public utility;

(3) is designed primarily to promote consumption of the services of the utility;

(4) is designed primarily to promote good will for the public utility or improve the util-
ity’s public image; or

(5) is designed to promote the use of nuclear power or to promote a nuclear waste stor-
age facility.

(b) The commission may approve a rate which makes an allowancc for expe'nses in-
curred by a public utility to disseminate information which:

(1) is designed to encourage conservation of energy supplies;

(2) is designed to promote safety; or

(3) is designed to inform and educate customers as to tinancial services made available

to them by the public utility.
' (c) The commission shall not withhold approval of a rate because it makes an allowance
for expenses incurred by the utility to disseminate information about corporate affairs to its
owners.

Subd. 9. Charitable contribution. The commission shall allow as operating expenses
only those charitable contributions which the commission deems prudent and which qualify
under section 290.21, subdivision 3, clause (b). Only 50 percent of the qualified contribu-
tions shall be allowed as operating expenses.

Subd. 10. Intervenor payment. The commission may order a utility to pay all or a por-
tion of a party’s intervention costs not to exceed $20,000 per intervenor in any proceeding
when the commission finds that the intervenor has materially assisted the commission’s de-
liberation and the intervenor has insufficient financial resources to afford the costs-of inter-
vention.

Subd. 11. Pipeline safety programs. All costs of a public utility that are necessary to
comply with state pipeline safety programs under sections 216D.01 to 216D.07, 299E.56 to
299E.64, or 2991.01 to 299J.17 must be recognized and included by the commission in the
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determination of just and reasonable rates as if the costs were directly incurred by the utility
in furnishing utility service.

Subd. 12. Exemption for small gas utility franchlse (a) A municipality may flle with
the commission a resolution of its governing body requesting exemption from the provisions
of this section for a public utility that is under a franchise with the municipality to supply
natural, manufactured, or mixed gas and that serves 650 or fewer customers in the municipal-
ity as long as the public utility scrves no more than a total of 2,000 customers.

(b) The commission shall grant an exemption from this section for that portion of a pub-
lic utility’s business that is requested by each municipality it serves. Furthermore, the com-
mission shall also grant the public utility an exemption from this section for any service pro-
vided outside of a municipality’s border that is considered by the commission to be inciden-
tal. The public utility shall file with the commission and the department all initial and subse-
quent changes in rates, tarifts. and contracts for service outside the municipality at least 30
days in advance of implementation.

(c) However, the commission shall require the utility to adopt the commission’s policies
and procedures governing disconnection during cold weather. The utility shall annually sub-
mit a copy of its municipally approved rates to the commission.

(d) Tn all cases covered by this subdivision in which an exemption for service outside of
a municipality is granted, the commission may initiate an investigation under section
216B.17, on its own motion or upon complaint from a customer.

(e) If a municipality files with thec commission a resolution of its governing body re-
scinding the request for exemption, the commission shall regulate the public utility’s busi-
ness in that municipality under this section.

Subd. 12a. Exemption for small electric utility franchise. (a) An electric utility, oper-
ating as such in a bordering state and having fewer than 200 customers in Minnesota, is ex-
empt from this section if the utility:

(1) charges Minnesota customers the same rates as those charged to customers in the
bordering state;

(2) provides 60—day notice to the commission of rate increases for its Minnesota cus-
tomers;

(3) provides individual, written notice of rate increases to its Minnesota customers;

(4) provides the commission with schedules of rates and tariffs chdrged il the bordermo
state and revenues by class under the former and proposed rates; and

(5) maintains an up—to—date tariff book with the department.

(b) The commission may initiate an investigation under section 216B.17, on its own
motion or upon customer complaint with respect to the utility’s rates and practices in Minne-
sota.

Subd. 13. Economic and community development. The commission may allow a
public utility to recover from ratepayers the expenses incurred for economic and community
development.

Subd. 14. Low—income electric rate discount. A public utility shall fund an affordabil-
ity program for low—income customers in an'amount based on a 50 percent electric rate dis-
count on the first 300 kilowatt—hours consumed in a billing period for lJow—income residen-
tial customers of the utility. For the purposes of this subdivision, “low—income” describes a
customer who is receiving assistance from the federal low—income home energy assistance
program. The affordability program must be-designed to target participating customers with
the lowest incomes and highest energy costs in order to lower the percentage of income they
devote to energy bills, increase their payments, and lower costs associated with collection
activities on their accounts. For low—income customers who are 62 years of age or older or
disabled, the program must, in addition to any other program benefits, include a 50 percent
electric rate discount on the first 300 kilowatt-hours consumed in a billing period. For the
purposes of this subdivision, “public utility” includes only those public utilities with more
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than 200,000 residential electric service customers. The commission may issue orders neces-
sary to implement, administer, and recover the costs of the program on a timely basis.

Subd. 15. Low—income programs. (a) The commission may consider ability to pay as a
factor in setting utility rates and may establish programs for low—income residential ratepay-
ers in order to ensure affordable, reliable, and continuous service to low—income utility cus-
tomers.

(b) The purpose of the low—income programs is to lower the percentage of income that
low—income households devote to energy bills, to increase customer payments, and to lower
the utility costs associated with customer account collection activities. In ordering low—in-
come programs, the commission may require public utilities to file program evaluations, in-
cluding the coordination of other available low—income bill payment and conservation re-
sources and the effect of the program on:

(1) reducing the percentage of income that participating households devote to energy
bills;

(2) service disconnections; and

(3) customer payment behavior, utility collection costs, arrearages, and bad debt.

Subd. 16. Performance regulation plan tariffs. A public utility providing natural gas
services that has a performance regulation plan approved pursuant to section 216B.1675
shall file tariff provisions incorporating the provisions of that plan. Changes in the cost re-
covery of natural gas supplies must not be included within the plan.

History: 1974 ¢ 429 s 16; 1977 ¢ 359 s 1-6; 1977 ¢ 364 5 5; 1978 c 694 s 1; 1980 ¢
5795 16; 1980 c 614 5 123; 1980 ¢ 615 5 60; 1981 ¢ 357 s 70; 1Sp1981 c 4 art 4 s 15;
1982 c 414 s 1-6; 1982 ¢ 424 5 130; 1983 ¢ 179 5 5; 1983 ¢ 247 5 95; 1983 ¢ 289 s 104,
1986 ¢ 346 5 1; 1986 ¢ 409 5 6,7; 1987 ¢ 353 5 6; 1988 ¢ 457 s 1-3; 1991 ¢ 147 s I, 1991
cI84s1;1991 c235artlsl; art6sl; 1993 ¢49s 1; 1993 ¢ 327 s 4-7; 1994 ¢ 483 s
1, 1994 ¢ 641 art 452,3; 1994 ¢ 644 5s2; 1995 ¢ 17 52, 1995 ¢ 1255 1; 1995 ¢c 224 s
74,75; 1997 ¢ 25 5 1,3; 1997 ¢ 231 art 25 5; 1999 ¢ 140 5 1; 2001 ¢ 212 art 4 s 4; 1Sp2001
cdart6s3740; 2004 ¢ 138 s 4, 2004 ¢ 2165 2, 2005 ¢ 97 art 1 s 2,3; art 12 5 1

SPECIAL RATES AND PRACTICES

216B.161 AREA DEVELOPMENT RATE PLAN.

Subdivision 1. Definitions. (a) For purposes of this section, the following terms have
the meanings given them in this subdivision.

(b) “Area development rate” means a rate schedule established by a utility that provides
customers within an area development zone service under a base utility rate schedule, except
that charges may be reduced from the base rate as agreed upon by the utility and the customer
consistent with this section.

(c) “Area development zone” means a contiguous or noncontiguous area designated by
an authority or municipality for development or redcvelopment and within which onc of the
following conditions exists:

(1) obsolete buildings not suitable for improvement or conversion or other identified
hazards to the health, safety, and general well-being of the community;

(2) buildings in need of substantial rehabilitation or in substandard condition; or

(3) low values and damaged investments.

(d) “Authority” means a rural development financing authority established under sec-
tions 469.142 to 469.151; a housing and redevelopment authority established under sections
469.001 to 469.047; a port authority established under sections 469.048 to 469.068; an eco-
nomic development authority established under sections 469.090 to 469.108; a redevelop-
ment agency as defined in sections 469.152 to 469.165; the Iron Range Resources and Reha-
bilitation Board established under section 298.22; a municipality that is administering a de-
velopment district created under sections 469.124 to 469.134 or any special law; a munici-
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pality that undertakes a project under sections 469.152 to 469.165, except a town located out-
side the metropolitan area as defined in section 473.121, subdivision 2, or with a population
of 5,000 persons or less; or a municipality that exercises the powers of a port authority under
any general or special law.

(e) “Municipality” means a city, however organized, and, thh respect (o a pr 0Ject un-
dertaken under sections 469.152 to 469.165, “mun1c1pa11ty has the meaning given in sec-
tions 469.152 to 469.165, and, with respect to a project undertaken under sections 469.142 to
469.151 or a county or multicounty project undertaken under sections 469.004 to 469.008,
also includes any county.

Subd. 2. Area development rate. The commission may allow gas or clectric public ut1-
lities to offer area development rates. The program must be designed to assist industrial revi-
talization projects located within the service area of the participating utility.

Subd. 3. Terms and conditions of rate. An area development rate offered under this
section must:

(1) be offered for a specified length of time to be determined by the commission;

(2) be offered as a supplcment to other development incentives offered by the authority
or municipality in which the rate is available; '

(3) be available only to new or expanding manufacturing or wholesale trade customers;

(4) be designed to recover at least the incremental cost of providing service to the partic-
ipating customers;

(5) be offered in a fixed number of area development zories; and

(6) include a provision that the utility provide participating customers with an energy
audit and inform those customers of all existing energy conservation programs available
from the utility.

Recovery of costs under clause (4) must not be from residential customers. A utility within a
general rate case, may seek recovery of the difference in revenue collected under the area
development plan rate and what would have been collected under the standard tariff.

Subd. 4. [Repealed by amendment, 1995 ¢ 9 s 1]

History: 1990 ¢ 3705 2,7; 1995 ¢ 9 s 1,2; 1996 ¢ 471 art 7 s 2

216B.1611 INTERCONNECTION OF ON-SITE DISTRIBUTED GENERATION.

Subdivision 1. Purpose. The purpose of this section is to:

(1) establish the terms and conditions that govern the interconnection and parallcl op-
eration of on-sile distributed generation;

(2) provide cost savings and reliability benefits to customers;

(3) establish technical requirements that will promote the safé and reliable parallel op-
eration of on—site distributed generation resources;

(4) enhance both the reliability of electric service and economic efficiency in the pro-
duction and consumption of electricity; and

(5) promote the usc of distributed resources in order to provide electric system benefits
during periods of capacity constraints.

Subd. 2. Distributed generation; generic proceedmg. (a) The commission shall initi-
ate a proceeding within 30 days of July 1, 2001, to establish, by order, generic standards for
utility tariffs for the interconnection and parallel operation of distributed generation fucled
by natural gas or a renewable fuel, or another similarly clean fuel or combination of fuels of
no more than ten megawatts of interconnected capacity. At a minimum, these tariff standards
must:

(1) to the extent possible, be consistent with industry and other federal and state opera-
tional and safety standards; .

(2) provide for the low—cost, safe, and standardized interconnection of facilities;

(3) take into account differing system requirements and hardware, as well as the overall
demand load requirements of individual utilities;
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(4) allow for reasonable terms and conditions, consistent with the cost and operating
characteristics of the various technologics, so that a utility can reasonably be assured of the
reliable, safe, and efficient operation of the interconnected equipment; and

(5) establish (i) a standard interconnection agreement that sets forth the contractual con-
ditions under which a company and a customer agree that one or more facilities may be inter-
connected with the company’s utility system, and (ii) a standard application for interconnec-
tion and parallel operation with the utility system.

(b) The commission may develop financial incentives based on a public utility’s perfor-
mance in encouraging residential and small business customers to participate in on-site gen-
eration.

Subd. 3. Distributed generation tariff. Within 90 days of the issuance of an order un-
der subdivision 2: '

(1) each public utility providing electric service at retail shall file a distributed genera-
tion tariff consistent with that order, for commission approval or approval with modification;
and

(2) each municipal utility and cooperative electric association shall adopt a distributed
generation tariff that addresses the issues included in the commission’s order.

Subd. 4. Reporting requirements. (a) Each electric utility shall maintain records con-
cerning applications received for interconnection and parallel operation of distributed gener-
ation. The records must include the date each application is received, documents generated in
the course of processing each application, correspondence regarding each application, and
the final disposition of each application.

(b) Every electric utility shall file with the commissioner a dlstrlbuted generation inter-
connection report for the preceding calendar year that identifies each distributed generation
facility interconnected with the utility’s distribution system. The report must list the new dis~
tributed generation facilities interconnected with the system since the previous year’s report,
any distributed generation facilities no longer interconnected with the utility’s system since
the previous report, the capacity of each facility, and the feeder or other point on the compa-
ny’s utility system where the facility is connected. The annual report must also identify all
applications for interconnection received during the previous one—year period, and the dis-
position of the applications.

History: 2001 ¢ 212 art 3 s 1

216B.1612 COMMUNITY-BASED ENERGY DEVELOPMENT; TARIFF.

Subdivision 1. Tariff establishment. A tariff shall be established to optimize local, re-
gional, and state benefits {from wind energy development and to facilitate widespread devel-
opment of community—based wind energy projects throughout Minnesota.

Subd. 2. Definitions. (a) The terms used in this scctlon have the meanings given them in
this subdivision.

(b) “C-BED tariff” or “tariff”” means a community—based energy development tariff.
(¢) “Qualifying owner” means:
(1) a Minnesota resident;

(2) a limited liability company that is organized under the laws of this state and that is
made up of members who are Minnesota residents;

(3) a Minnesota nonprofit organization organized under chapter 317A;

(4) a Minnesota cooperative association organized under chapter 308A or 308B, other
than a rural electric cooperative association or a generation and transmission cooperative;

(5) a Minnesota political subdivision or local government other than a municipal elec-
tric utility or municipal power agency, including, but not limited to, a county, statutory or
home rule charter city, town, school district, or public or private higher education institution
or any other local or regional governmental organization such as a board, commission, or
association; or
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(6) a tribal council. .o .

(d) “Net present value rate” means a rate equal to the net present value of the nominal
payments to a project divided by the total expected energy production of the project over the
life of its power purchase agreement.

(e) “Standard reliability criteria” means;

(1) can be safely integrated into and operated within the utility’s grid without causing
any adverse or unsafe consequences; and

(2) is consistent with the utility’s resource needs as identified in its most recent resource
plan submitted under section 216B.2422.

49)] “Commumty—based energy project” or “C—BED project’” means a new wind energy
project that:

(1) has no single qua] Lfymg owner owning more thdn 15 percent of a C-BED project
that consists of more than two turbines; or

(2) for C-BED projects of one or two turbines, is owned entirely by one or more qualify-
ing owners, with at least 51 percent of the total financial benefits over the life of the project
flowing to qualifying owners; and

(3) has a resolution of support adopted by the county board of each Lounty in which the
project is to be located, or in the case of a project located within the boundmw of arescrva-
tion, the tribal council for that reservation.

Subd. 3. Tariff rate. (a) The tariff described in subdivision 4 must have a rate schedule
that allows for a rate up to a 2.7 cents per kilowatt—hour net present value rate over the
20-year life of the power purchase agreement. The tarift must provide for a rate that is higher
in the first ten years of the power purchase agreement than in the last ten years. The discount
rate required to calculate the net present value must be the utility’s normal discount rate used
for its other business purposes. :

(b) The commission shall consider mechanisms to encourage the aggregation of C—
BED projects. :

(c) The commission shall require that qualifying owners provide sufficient security to
secure performance under the power purchase agreement, and shall prohibit the transfer of
the C—BED project to a nonqualifying owner during the initial 20 years of the contract.

Subd. 4. Utilities to offer tariff. By December 1, 2005, each public utility providing
electric service at retail shall file for commission approval a community—based energy devel-
opment tariff consistent with subdivision 3. Within 90 days of the first commission approval
order under this subdivision, cach municipal power agency and gencration and transmission
cooperative electric association shall adopt a community—based energy development tariff
as consistent as possible with-subdivision 3.

Subd. 5. Priority for C-BED projects. (a) A utility subject to section 216B.1691 that
needs to construct new generation, or purchase the output from new generation, as part of its
plan to satisfy its good faith. objective under that section should take reasonable steps to de-
termine if one or more C-BED projects are available that meet the utility’s cost and reliability
requirements, applying standard reliability criteria, to fulfill some or all of the identified
need at minimal impact to customer rates.

Nothing in this section shall be construed to obligate a utility to enter into a power pur-
chase agreement under a C—BED tariff developed under this scction.

(b) Each utility shall include in its resource plan submitted under section 216B.2422 a
description of its efforts to purchase energy from C—BED projects, including a list of the plo—
Jjects under contract and the amount of C-BED energy purchased.

(c) The commission shall consider the efforts and activities of a utility to purchase ener-
gy from C-BED pI‘O_]eLtS when evaluating its good faith effort towards meeting the renew-
able energy objective under section 216B.1691.

Subd. 6. Property owner participation. To the extent feasible, a developer of a C-
BED project must provide. in writing, an opportunity to invest in the C-BED project to each
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property owner on whose property a high—-voltage transmission line is constructed that will
transmit the energy generated by the C—-BED project to market. This subdivision applies if
the property is located and the owner resides in the county where the C-BED project is lo-
cated.

Subd. 7. Other C-BED tariff issues. (a) A community—based project developer and a
utility shall negotiate the rate and power purchase agreement terms consistent with the tariff
established under subdivision 4. .

(b) At the discretion of the developer, a community—based project developer and a util-
ity may negotiate a power purchase agreement with terms different from the tariff cstab-
lished under subdivision 4.

(¢) A qualifying owner, or any combination of qualifying owners, may develop a joint
venture project with a nonqualifying wind energy project developer. However, the terms of
the C-BED tariff may only apply to the portion of the énergy production of the total project
that is directly proportional to the equity share of the project owned by the qualifying owners.

(d) A project that is operating under a power purchase agreement under a C-BED tariff
is not eligible for net energy billing under section 216B.164, subdivision 3, or for production
incentives under section 216C.41.

(e) A public utility must reccive commission approval of a power purchase agreement
for a C-BED tariffed project. The commission shall provide the utility’s ratepayers an oppor-
tunity to address the reasonableness of the proposed power purchase agreement. Unless a
party objects to a contract within 30 days of submission of the contract to the commission the
contract is deemed approved. -

History: 2005 ¢ 97 art 25 1; 2006 ¢ 212 art 1 s 11

216B.162 COMPETITIVE RATE FOR ELECTRIC UTILITY.

Subdivision 1. Definitions. (a) The terms used in this section have the meanings given
them in this subdivision.

(b) “Effective compelition” means a market situation in which an electric utility serves
a customer that:

(1) is located within the electric utility’s assi gned service area determined under sectlon
216B.39; and

(2) has the ability to obtain its energy requirements from an energy supplier that is not
regulated by the commission under section 216B.16.

(c) “Competitive rate schedule” means a rate schedule under which an electric utility
may set or change the price for its service to an individual customer or group of customers
subject to effective competition.

() “Competltlve rate” means the actual rate oflered by the utility, and approved by the
comrmission, 10 a customer subject to effective competition.

- (e) “Discretionary rate reduction” means a specific reduction to an existing rate, offered
voluntarily by the utility to an individual customer or group of customers and approved by
the commission in accordance with subdivisions 10 and 11.

Subd. 2. Competitive rate schedule permitted. (a) Notwithstanding section 216B.03,
216B.05, 216B.06, 216B.07, or 216B.16, the commission shall approve a competitive rate
schedule when:

(1) the provision of service to a customer or a class of customers is subject to effective
competition; and

(2) the schedule applies only to customers requiring electric service with a connected
load of at least 2,000 kilowatts.

(b) The commission may approve a competitive rate schedule that applies to customers
subject to effective competition and requiring electric service with a connected load less than
2,000 kilowatts.

(c) The commission shall make a final determination in a proceeding begun under this
section within 90 days of a misccllaneous rate filing by the electric utility.
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Subd. 3. Establishing or changing competitive rate schedule. The commission shall
establish or change a competitive rate schedule through a miscellaneous or general rate filing
by the utility. i

Subd. 4. Rates and terms of competitive rate schedule. When the commission autho-
rizes a competitive rate schedule for a customer class, it shall set the terms and conditions of
service for that schedule, which must include:

(1) that the minimum rate for the schedule recover at least the incremental cost of pro-
viding the service, including the cost of additional capacity that is to be added while the rate is
in effect and any applicable on—peak or off-peak differential;

(2) that the maximum possible rate reduction under a competitive rate schedule does not
exceed the difference between the electric utility’s applicable stdndard tariff and the cost to
the customer of the lowest cost competitive energy supply;

(3) that the electric utility, within a general rate case, be allowed to seek recovery of the
difference between the standard tariff and the competitive rate times the usage level during
the test year period;

(4) a determination that a rate within a competitive rate schedule meets the conditions of
section 216B.03, for other customers in the same customer class;

(5) that the rate does not compete with district heating or cooling provided by a district
heating utility as defined by section 216B.166, subdivision 2, paragraph (c); and
~ (6) that the rate may not be offered to a customer in which the utility has a financial inter-
est greater than 50 percent.
Subd. 5. Competitive rate offered. Within its own assigned service territory, the utility,
at its discretion and using its best judgment at the time, may offer a competitive rate to a cus-
tomer subject to effective competition.

Subd. 6. Interim competitive rate. Notwithstanding section 216B.16, subdivision 3, a
proposed competitive rate takes effect on an interim basis after filing the proposed rate with
the commission and on the date established by the electric utility. While an interim competi-
tive rate is in effect, the difference between rates under the competitive rate and rates under
the standard tariff for that class are not subject to recovery or refund. If the commission does
not approve the competitive rate, the electric utility may seek to recover the difference in rev-
enues between the interim competitive rate and the standard tariff from the customer that was
oftered the competitive rate.

Subd. 7. Commission determination. (a) Except as provided under subdivision 6,
competitive rates offered by clectric utilities under this section must be filed with the com-
mission and must be approved, modified, or rejected by the commission within 90 days. The
utility’s filing must include statements of fact demonstrating that the proposed rates meet the
standards of this subdivision. The filing must be served on the department and the Office of
the Attorney General at the same time as it is scrved on the commission.

(b) In reviewing a specific rate proposal, the commission shall determine:

(1) that the rate meets the terms and conditions in subdivision 4, unless the commission
determines that waiver of one or more terms and conditions would be in the public interest;

(2) that the consumer can obtain its energy requirements from an energy supplier not
rate—regulated by the commission under section 216B.16;

(3) that the customer is not likely to take service from the electric utility seeking to offer
the competitive rate if the customer was charged the electric utility’s standard tariffed rate;
and :

(4) that after consideration of environmental and socioeconomic impacts it is in the best
interest of all other customers to offer the competitive rate to the customer subject to effective
competition.

(c) If the commission approves the competitive rate, it becomes effective as agreed to by
the electric utility and the customer. If the competitive rate is modified by the commission,
the commission shall issue an order modifying the competitive rate subject to the approval of
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the electric utility and the customer. Each party has ten days in which to reject the proposed
modification. If no party rejects the proposed modification, the commissioner’s order be-
comes final. If either party rejects the commission’s proposed modification, the electric util-
ity, on its behalf or on the behalf of the customer, may submit to the commission a modified
version of the commission’s proposal. The commission shall accept or reject the modified
version within 30 days. If the commission rejects the competitive rate, it shall issue an order
indicating the reasons for the rejection.

Subd. 8. Energy efficiency improvement; expense recovery. If the commission ap-
proves a competitive rate or the parties agree to a modified rate, the commission may require
the electric utility to provide the customer with an energy audit and assist in implementing
cost—effective energy efficiency improvements to assure that the customer’s use of electric-
ity is cfficient. An investment in cost—eftective energy conservation improvements required
under this section must be treated as an energy conservation improvement program and in-
cluded in the department’s determination of significant investments under section 216B.241.
The utility shall recover energy conservation improvement expenses in a rate proceeding un-
der section 216B.16 or 216B.17 in the same manner as the commission authorizes for the
recovery of conservation expenditures made under section 216B.241.

Subd. 9. [Repealed, 1995 ¢ 6 s 2]

Subd. 10. Discretionary rate reduction permitted. Notwithstanding sections
216B.03, 216B.06, 216B.07, and 216B.16, a public utility whose rates are regulated under
this chapter may, at its discretion, offer a reduced rate for tariffed electric services to eligible
customers. The commission may approve a discretionary rate reduction provided that:

(1) the reduction is offered to customers who are located within the exclusive service
territory of the public utility that offers discretionary rate reductions or to potential customers
who are not customers of a Minnesota electric utility, as defined in section 216B.38, but who
propose to be located within the exclusive service territory of the public utility;

(2) the reduction applies to customers requiring electric service with a connected load of
at least 2,000 kilowatts;

(3) the reduced rate recovers at least the incremental cost of providing the service, in-
cluding the cost of additional capacity that is to be added while the rate is in effect and any
applicable on—peak or off—peak differential;

(4) in the event the commission has approved unbundled rates, the reduction is not of-
fered for any unbundled service other than generation, unless lhe unbundled service is avail-
able to the customer from a competitive supplier;

(5) the reduced rate does not compete with district heating or cooling services provided
by a district heating utility as defined by section 216B.166. subdivision 2, paragraph (c); and

(6) the reduced rate does not compete with a natural gas service provided by a natural
gas utility and regulatcd by the commission.

Subd. 11. Commission determination. (a) Proposals for discretionary rate reductions
offered by utilities must be filed with the commission, with copics of the filing served upon
the department and the office of attorney general at the same time it is served upon the com-
mission. The commission shall review the proposals according to procedures developed un-
der section 216B.035, subdivision 2a. The commission shall not approve discretionary rate
reductions offered by public utilities that do not have an accepted resource plan on file with
the commission. The commission shall not approve discretionary rate reductions unless the
utility has made the customer aware of all cost—effective opportunities for energy efficiency
improvements offered by the utility.

(b) Public utilities that provide service under discretionary rate reductions shall not,
through increased revenue requirements or through prospective rate design changes, recover
any revenues foregonc due to the discretionary rate reductions, nor shall the commission
grant such recovery.

History: 1990 ¢ 3705 3,7; 1993 ¢ 190s 1; 1995 c 6 s 1; 1997 ¢ 191 art I s 2-5;
1Sp2001 c 4 art 6 541,42
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216B.1621 ELECTRIC SERVICE AGREEMENT.

Subdivision 1. Agreement. When a retail customer of a public utility proposes to ac-
quire power from or construct a new electric power generation facility in the assigned service
area of the utility serving the retail customer to provide all or part of the customer’s electric
service needs, the public utility may negotiate with and enter into an agreement with the cus-
tomer to supply electric power to the customer in order to defer construction of the facility
until the utility has nced of power generated by the proposed facility, if the Public Utilities
Commission approves the agreement under subdivision 2.

Subd. 2. Commission approval. (a) The commission shall approve an agreement under
this section upon finding that:

(1) the proposed electric service power generation facility could reasonably be ex-
pected to qualify for a market value exclusion under scction 272.0211;

(2) the public utility has a contractual option to purchase electric power from the pro-
posed facility; and

(3) the public utility can use the output from the proposed facility to meet its future need
for power as demonstrated in the most recent resource plan filed with and approved by the
commission under section 216B.2422.

(b) Sections 216B.03, 216B.05, 216B.06, 216B.07, 216B.16, 216B.162, and 216B. 23
do not apply to an agreement under this section.

History: 1996 c 444 s 1

216B.163 FLEXIBLE TARIFF.

Subdivision 1. Definitions. (a) For the purposec of this section, the terms defined in this
subdivision have the meanings given them.

(b) “Effective competition” means that a customer of a gas utility who either receives
interruptible service or whose daily requirement exceeds 50,000 cubic feet maintains or
plans on acquiring the capability to switch to the same, equivalent or substitutable energy
supplies or service, except indigenous biomass energy supplies composed of wood products,
grain, biowaste, and cellulosic materials, at comparable prices from a supplier not regulated
by the commission.

(c) “Flexible tariff” means a rate schedule under which a gas utility may set or change
the price for its service to an individual customer or group of customers without prior approv-
al of the commission within a range of prices determined by the commissjon to be Just and
reaeonable

Subd. 2. Flexible tariff permltted Notwithstanding section 216B.03, 216B.05,
216B.06, 216B 07, or 216B.16, the commission may approve a flexible tariff for any class of
customers of a gas utility when provision of service, including the sale or transportation of
gas, to any customers within the class is subject to effective competition. Upon application of
a gas utility, the commission shall find that effective competition exists for a class of custom-
ers taking interruptible service at a level exceeding 199,000 cubic feet per day. A gas utility
may apply a flexible tariff only to a customer that is subject to effective competition and a gas
utility may not apply a flexible tarift or otherwise reduce its rates to compete with indigenous
biomass energy supplies. Customers of a gas utility whose only alternative source of energy
is gas from a supplier not regulated by the commission and who must use the gas utility’s
system to transport the gas are not subject to effective competition unless the customers have
or can reasonably acquire the capability to bypass the gas utility’s system to obtain gas from a
- supplier not regulated by the commission. A customer subject to effective competition may
elect to take service either under the flexible tariff or under the appropriate nonflexible tariff
for that class of service set in accordance with section 216B.03, provided that a customer that
uses an alternative energy supply or service from a supplier not regulated by the commission
for reasons of price are deemed to have elected to take service under the flexible tariff.

Subd. 2a. [Expired]

Subd. 3. Establishing or changing flexible tariff. The commission may establish a
flexible tariff through a miscellaneous rate filing only if the filing docs not seek to recover
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revenues the utility expects to lose by implementing flexible tariffs from customers who do
not take service under the (lexible tariff, nor to change another rate. If a gas utility requests
authority to establish a flexible tariff and as part of that request secks to recover revenues the
utility expects to lose by implementing flexible tarifts from customers who do not take ser-
vice under the flexible tariff or to change other rates, the commission imay only establish that
flexible tariff within a general rate case for that gas utility.

Subd. 4. Rates and terms of service. Whenever the commission authorizes a flexible
tariff, it shall set the terms, and conditions of service for that tariff, including:

(1) the minimum rate for the tariff, which must recover at least the incremental cost of
providing the service;

(2) the maximum rate for the tariff; and

(3) a requirement that a customer who elects to take service under the flexible tariff re-
main on that tariff for a reasonable period of time.

The commission may set the terms and conditions of service for a flexible tariff in a gas utility
procecding, a miscellaneous filing, or a complaint proceeding under scction 216B.17.

Subd. 5. Recovery of revenues. In a general rate case that establishes a flexible tariff for
a gas utility, and in each general rate case of a gas utility for which a flexible tariff has been
authorized, the commission shall determine a projected level of revenues and expenses from
services under that tariff and use the projection to determine the utility’s overall rates. That
method used to establish a level of projected revenues may not limit the gas utility’s ability or
right to set rates for a customer taking service under the flexible tariff.

Subd. 6. Interim flexible tariff. Notwithstanding section 216B.16, subdivision 3, if a
gas utility files with the commission to establish or change a flexible tariff the commission
shall permit the proposed flexible tariff to take effect on an interim basis no later than 30 days
after filing. If any customers receive an increase in rates during the period that an interim
flexible tariff is in effect, the increase is subject to refund as provided in section 216B.16,
subdivision 3. The gas utility shall provide ten days’ written notice, or other notice as may be
established by contract not to exceed 30 days, to a customer before 1mplementmg an interim
rate change for that customer under this section.

Subd. 7. Final determination. The commission shall make a final determination in a
proceeding begun under this section for approval of a flexible tariff, other than a filing made
within a general rate case, within 180 days of the filing by the gas utility.

Subd. 8. MS 2002 [Obsolete]

History: /987 ¢ 371 s 1,4: 1990 ¢ 593 5 1,2

216B.1635 RECOVERY OF GAS UTILITY INFRASTRUCTURE COSTS.

Subdivision 1. Definitions. (2) “Gas utility” means a public utility as defined in section
216B.02, subdivision 4, that furnishes natural gas service to retail customers.

(b) “Gas utility infrastructure costs” or “GUIC” means gas utility projects that:

(1) do not serve to increase revenues by directly connecting the infrastructure replace-
ment to new customers;

(2) are in service but were not included in the gas utility’s rate base in its most recent
gencral rate case; and

(3) replace or modify existing infrastructure if the replacement or modification does not
constitute a betterment, unless the betterment is required by a political subdivision, as evi-
denced by specilic documentation from the government entity requiring the replacement or
modification of infrastructure.

(c) *Gas utility projects” means relocation and replacement of natural gas facilities lo-
cated in the public right-of-way required by the construction or improvement of a highway,
road, street, public building, or other public work by or on behalf of the United States, the
state of Minnesota, or a political subdivision.

Subd. 2. Filing. (a) The commission may approve-a gas utility’s petition for a rate
schedule to recover GUIC under this section. A gas utility may petition the commission to
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recover a rate of return, income taxes on the rate of return, incremental property taxes, plus
incremental depreciation expense associated with GUIC. .

(b) The ftiling is subject to the following:

(1) A gas utility may submit a filing under this section no more than once per year.

(2) A gas utility must file sufficient information to satlsfy the commission regarding the
proposed GUIC or be subject to denial by the commission. The information includes, but is
not limited to: . _ _

(i) the government entity ordering the gas utility project and the purpose for which the
project is undertaken;

(ii) the location, description, and costs associated with the project;

(iii) a description of the costs, and salvage value, if any, associated with the existing in-
frastructure replaced or modified as a result of the project; :

- (iv) the proposed rate design and an explanation.of why the proposed rate design is in
the public interest;

(v) the magnitude and timing of any known future gas utility projects that the utility may
seek to recover under this section;

(vi) the magnitude of GUIC in relation to the gas utility’s base revenue as approved by
the commission in the gas utility’s most recent general rate casc, exclusive of gas purchase
costs and transportation charges; :

(vii) the magnitude of GUIC in relation to the gas utility’s capital expenditures since its
most recent general rate case;

(viii) the amount of time since the utility last filed a general rate case and the utility’s
reasons for seeking recovery outside of a general rate case; and

(ix) documentation supporting the calculation of the GUIC.

Subd. 3. Commission authority; rules. The commission may issue orders and adopt
rules necessary to implement and administer this section.

History' 2005 ¢ 97 art 10s 1

NOTE: This sccuon ag ddded hy Laws 2005, chapter 97, article 10, section 1. expires June 30, 2015. Laws 2003, chapter 97,
article 10, section 3.

216B.164 COGENERATION AND SMALL POWER PRODUCTION.

Subdivision 1. Scope and purpose. This section shall at all times be construed in accor-
dance with its intent to give the maximum possible encouragement to cogeneration and small
power production consistent with protection of the ratepayers and the public.

Subd. 2. Applicability. This section as well as any rules promulgated by the commis-
sion to implement this section or the Public Utility Regulatory Policies Act of 1978, Public
Law 95-617, Statutes at Large, volume 92, page 3117, and the Federal Energy Regulatory
Commission regulations thereunder, Code of Federal Regulations, title 18, part 292, shall
apply to all Minnesota electric utilities, including cooperative electric associations and mu-
nicipal electric utilities.

Subd. 3. Purchases; small facilities. (a) For a quahfymg facility having less than
40-kilowatt capacity, the customer shall be billed for the net energy supplied by the utility
according to the applicable rate schedule for sales to that class of customer. In the case of net
input into the utility system by a qualifying facility having less than 40—kilowatt capacity,
compensation to the customer shall be at a per kilowatt—hour rate determined under para-
graph (b) or (c).

(b) In setting rates, the commission shall consider the fixed dlstrlbutlon costs to the util-
ity not otherwise accounted for in the. basic monthly charge and shall ensure that the costs
charged to the qualifying facility arc not discriminatory in relation to the costs charged to
other customers of the utility. The commission shall set the rates for net input into the utility
system based on avoided costs as defined in the Code of Federal Regulations. title 18, section
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292.101, paragraph (b)(6), the factors listed in Code of Federal Regulations, title 18, section
292.304, and all other relevant factors.

(c) Notwithstanding any provision in this chapter to the contrary, a qualifying facility
having less than 40-kilowatt capacity may elect that the compensation for net input by the
qualifying facility into the utility system shall be at the average retail utility energy rate. “Av-
erage retail utility energy rate” is defined as the average of the retail energy rates, exclusive of
special rates based on income, age, or energy conservation, according to the applicable rate
schedule of the utility for sales to that class of customer.

(d) If the qualifying facility is interconnected with a nongenerating utility which has a
sole source contract with a municipal power agency or a generation and transmission utility,
the nongencrating utility may elect to treat its purchase of any net input under this subdivi-
sion as being made on behalf of its supplier and shall be reimbursed by its supplier for any
additional costs incurred in making the purchase. Qualifying facilities having less than
40-kilowatt capacity may, at the customer’s option, elect to be governed by the provisions of
subdivision 4.

Subd. 4. Purchases; wheeling; costs. (a) Except as otherwise provided in paragraph
(c), this subdivision shall apply to all qualifying facilities having 40-kilowatt capacity or
more as well as qualifying facilities as defined in subdivision 3 which elcct to be governed by
its provisions.

(b) The utility to which the qualifying facility is interconnected shall purchase all ener-
gy and capacity made available by the qualifying facility. The qualifying facility shall be paid
the utility’s full avoided capacity and energy costs as negotiated by the parties, as set by the
commission, or as determined through competitive bidding approved by the commission.
The full avoided capacity and energy costs to be paid a qualifying facility that generates elec-
tric power by means of a rcnewable energy source are the utility’s least cost rencwable energy
facility or the bid of a competing supplier of a least cost renewable energy facility, whichever
is lower, unlcss the commission’s resource plan order, under section 216B.2422, subdivision
2, provides that the use of a rcnewable resource to meet the identified capacity need is not in
the public interest.

(c) For all qualifying facilities having 30-kilowatt capacity or more, the utility shall, at
the qualifying facility’s or the utility’s request, provide whecling or exchange agreements
wherever practicable to sell the qualifying facility’s output to any other Minnesota utility
having gencration expansion anticipated or planned for the ensuing ten years. The commis-
sion shall establish the methods and procedures to insure that except for reasonable wheeling
charges and line losses, the qudlifying facility receives the full avoided energy and capacity
costs of the utility ultimately receiving the output.

(d) The commission shall set rates for electricity generated by renewable energy.

Subd. 5. Dispute; resolution. In the event of disputes between an electric utility and a
qualifying facility, either party may request a determination of the issue by the commission.
In any such determination, the burden of proof shall be on the utility. The commission in its
order resolving each such dispute shall require payments to the prevailing party of the pre-
vailing party’s costs, disbursements, and reasonable attorneys’ fees, except that the qualify-
ing facility will be required to pay the costs, disbursements, and attorneys’ fees of the utility
only if the commission finds that the claims of the qualifying facility in the dispute have been
made in bad faith, or are a sham, or are frivolous.

Subd. 6. Rules and uniform contract. (a) The commission shall promulgate rules to
implement the provisions of this section. The commission shall also establish a uniform sta-
tewide form of contract for use between utilities and a qualifying facility having less than
40-kilowatt capacity. :

(b) The commission shall require the qualifying facility to provide the utility with rea-
sonable access to the premises and equipment of the qualifying facility if the particular con-
figuration of the qualifying facility precludes disconnection or testing of the qualifying facil-
ity from the utility side of the interconnection with the utility remaining responsible for its
personnel. :
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(c) The uniform statewide form of contract shall be applied to all new and existing inter-
connections established between a utility and a qualifying facility having less than 40—kilo-
watt capacity, except that existing contracts may remain in force until written notice of clec-
tion that the uniform statewide contract form applies is given by either party to the other, with
the notice being of the shortest time period permitted under the existing contract for termina-
tion of the existing contract by either party, but not less than ten nor longer than 30 days.

Subd. 7. [Repealed, 1994 ¢ 465 art 1 s 27]

Subd. 8. Interconnection required; obligation for costs. (a) Utilities shdll be required
to interconnect with a qualifying facility that offers to provide available energy or capacity
and that satisfies the requirements of this section.

(b) Nothing contained in this section shall be construed to excuse the qualifying facility
from any obligation for costs of interconnection and wheeling in excess of those normally
incurred by the utility for customers with similar Joad characteristics who are not cogenera-
tors or small power producers, or from any fixed charges normally assessed such nongenerat-
ing customers.

Subd. 9. Municipal electric utility. For purposes of this section only, except subdivi-
sions 5 and 7, and with respect to municipal electric utilities only, the term “commission™
means the governing body of each municipal electric utility that adopts and has in effect rules
implementing this section which are consistent with the rules adopted by the Minnesota Pub-
lic Utilities Commission under subdivision 6. As used in this subdivision, the governing
body of a municipal electric utility means the city council of that municipality; except that, if
another board, commission, or body is empowered by law or resolution of the city council or
by its charter to establish and regulate rates and days for the distribution of electric energy
within the service area of the city, that board, commission, or body shall be considered the
governing body of the municipal electric utility.

History: 1981 ¢ 237 s 1; 1983 ¢ 301 s 166-171; 1984 ¢ 640 s 32; 1991 ¢ 3155 1;
1993 ¢ 3565 1; 1996 ¢ 305 art 2 s 38

216B.1645 POWER PURCHASE CONTRACT OR INVESTMENT.

Subdivision 1. Commission authority. Upon the petition of a public utility, the Public
Utilities Commission shall approve or disapprove power purchase contracts, investments, or
expenditures entered into or made by the utility to satisfy the wind and biomass mandates
contained in sections 216B.169, 216B.2423, and 216B.2424, and to satisfy the renewable
energy objectives set forth in section 216B.1691, including reasonable investments and ex-
penditures made to:

(1) transmit the electricity generated from sources developed under those sections that
is ultimately used to provide service to the utility’s retail customers, including studies neces-
sary to identify new transmission facilities needed to transmit electricity to Minnesota retail
customers from generating facilities constructed to satisfy the rencwable energy objectives,
provided that the costs of the studies have not been recovered previously under existing tar-
iffs and the utility has filed an application for a certificate of need or for certification as a
priority project under section 216B.2425 for the new transmission facilities identified in the
studies; or

(2) develop renewable energy sources from the account required in section 116C.779.

Subd. 2. Cost recovery. The expenses incurred by the utility over the duration of the
approved contract or uscful life of the investment and expenditures made pursuant to section
116C.779 shall be recoverable from the ratepayers of the utility, to the extent they are not
offset by utility revenues attributable to the contracts, investments, or expenditures. Upon
petition by a public utility, the commission shall approve or approve as modified a rate sched-
ule providing for the automatic adjustment of charges to recover the expenses or costs ap-
proved by the commission, which, in the case of transmission expenditures, are limited to the
portion of actual transmission costs that are directly allocable to the need to transmit power
from the renewable sources of energy. The commission may not approve recovery of the
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costs for that portion of the power generated from sources governed by this section that the
utility sells into the wholesale market.

Subd. 3. Applicability to recovery of other costs. Nothing in this section shall be
construed to determine the manner or extent to which revenues derived from other genera-
tion facilities of the utility may be considered in determining the recovery of the approved
cost or expenses associated with the mandated contracts, investments, or expenditures in the
event there is retail competition for electric energy.

Subd. 4. Settlement with Mdewakanton Dakota Tribal Council at Prairie Island.
The commission shall approve a rate schedule providing for the automatic adjustment of
charges to recover the costs or expenses of a settlement between the public utility that owns
the Prairie Island nuclear generation facility and the Mdewakanton Dakota Tribal Council at
Prairie Island, resolving outstanding disputes regarding the provisions of Laws 1994, chap-
ter 641, article 1, section 4. The settlement must provide for annual payments, not to exceed
$2,500,000 annually, by the public utility to the Prairie Island Indian Community, to be used
for, among other purposes, acquiring up to 1,500 contiguous or noncontiguous acres of land
in Minnesota within 50 miles of the tribal community’s reservation at Prairie Island to be
taken into trust by the federal government for the benefit of the tribal community for housing
and other residential purposes. The legislature acknowledges that the intent to purchase land
by the tribe for relocation purposes is part of the settlement agreement and Laws 2003, First
Special Scssion chapter 11. However, the state, through the governor, reserves the right to
support or oppose any particular application to place land in trust status.

History: 1997 c 176 s 1; 1998 ¢ 345 s 1; 1999 ¢ 200 s 2; 2001 ¢ 212 art 8 s 1;
18p2003 c 1l art 15 3;2005¢97 art2s 2

216B.1646 RATE REDUCTION; PROPERTY TAX REDUCTION.

(a) The commission shall, by any method the commission finds appropriate, reduce the
rates each clectric utility subject to rate regulation by the commission charges its customers
to reflect, on an ongoing basis, the amount by which each utility’s property tax on the person-
al property of its electric system from taxes payable in 2001 to taxes payable in 2002 is re-
duced. The commission must ensure that, to the extent feasible, each dollar of personal prop-
erty tax reduction allocated to Minnesota consumers retroactive to January 1, 2002, results in
a dollar of savings to the utility’s customers. A utility may voluntarily pass on any additional
property tax savings allocated in the same manner as approved by the commission under this
paragraph.

(b) By April 10, 2002, each utility shall submit a filing to the commission containing:

(1) certified information regarding the utility’s property tax savings allocated to Minne-
sota retail customers; and

(2) a proposed method of passing these savings on to Minnesota retail customers.

The utility shall provide the information in clause (1) to the commissioner of revenue at the
same time. The commissioner shall notify the commission within 30 days as to the accuracy
of the property tax data submitted by the utility.

() For purposes of this section, “personal property” means tools, implements, and ma-
chinery of the generating plant. It does not apply to transformers, transmission lines, dis-
tribution lines, or any other tools, implements, and machinery that are part of an electric
substation, wherever located.

History: 1Sp200i ¢ 5 art 3 s 11; 2002 ¢ 377 art 4 s 3; 2002 ¢ 398 s 2; 2002 ¢ 400 s
12 .

216B.165 ENERGY AUDIT.

Subdivision 1. Residential property; fee; treatment of expenses. A customer who
asks a public utility to perform an energy audit of the customer’s residence pursuant to
United States Code, title 42, section 8211 et seq. shall pay no more than $10 of the adminis-
trative and general expenses associated with the audit. The remainder of the administrative
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and general cxpenses of operating a program of energy audits pursuant to United States
Code, title 42, section 8211 et seq.. including those associated with program audits, list dis-
tribution, customer billing services, arranging services and postinstallation inspections shall
be treated as current operating expenses of providing utility service and shall be charged to
all ratepayers of the public utility in the same manner as other current operating expenses of
providing utility service.

Subd. 2. Rental property; energy standards. All audits performed pursuant to United
States Code, title 42, section 8211 et seq. of residences which are required by scction
216C.27, subdivision 3, to comply with energy efficiency standards shall include a separate
list of those improvements to the residence which are required to bring the residence into
compliance with section 216C.27, subdivision 3, and a statement describing remcdics avail-
able to tenants for violations.

History: 1980 ¢ 579 s 17; 1981 ¢ 356 s 248; 1986 ¢ 444, 1987 ¢ 312 art 1 s 10 subd 1

216B.166 COGENERATING POWER PLANT.

Subdivision 1. Findings. The legislature finds and declares that significant public bene-
(its may be derived from the cogeneration of electrical and thermal energy and that cogener-
ated district heating may result in improved utilization and conservation of fuel, the substitu-
tion of coal for scarce oil and natural gas, the substitution of domestic fuel for imported fuel,
and the establishment of a reliable, competitively priced heat source. Since the cost of cogen-
erated thermal energy is dependent upon the method used to allocate costs between the pro-
duction of electric and thermal energy at a power plant, and because the method of cost al-
location can be a significant factor in determining investment in district heating, it is neces-
sary to develop cost allocation methods rapidly.

~ Subd. 2. Definitions. For the purpose of this section, the following terms shall have the
meanings given.

(a) “Cogencration” means a combined proccss whereby electrical and thermal energy
are simultaneously produced by a public utility power plant.

(b) “District heating” means a process whereby thermal energy is distributed within a
community for use as a primary heat source.

(c) “District heating utility” means any person, corporation, or other legal entity which
owns and operates a facility for district heating.

Subd. 3. Cost allocation. The methods used to allocate or assign costs between electri-
cal and thermal encrgy produced by cogeneration power plants owned by public utilities
shall be consistent with the following principles:

(a) The method used shall result in a cost per unit of electricity which is no greater than
the cost per unit which would exist if the power plants owned by the public utility had been
normally constructed and operated without cogenerating capability.

(b) Costs which the public utility incurs for the exclusive benefit of the district heating
utility, including but not limited to backup and peaking facilities. shall be assigned to thermal
energy produced by cogeneration.

(c) The methods and procedures may be difterent for retrofitted than for new cogenera-
tion power plants.

(d) The methods should encourage cogeneration while preventing subsidization by
electric consumers so that both heating and electricity consumers are treated fairly and equi-
tably with respect to the costs and benefits of cogeneration.

History: 1981 ¢ 334 s 9

Copyright © 2006 Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA STATUTES 2006

216B.167 PUBLIC UTILITIES 7578

216B.167 PERFORMANCE-BASED GAS PURCHASING PLAN.

Subdivision 1. Plan approval; commission findings. A public utility that furnishes
natural gas may petition the commission for approval of a performance-based gas purchas-
ing plan under this section. The commission may approve a plan if it finds that:

(1) the plan provides incentives for the utility to achieve lower natural gas costs than
would have been achieved in the absence of the plan, as measured by the benchmarks estab-
lished in clause (3), by linking financial rewards and penalties to natural gas costs;

(2) the potential benefits of the plan apply, at a minimum, to each customer class pur-
chasing firm natural gas service from the utility;

(3) the plan establishes one or more benchmarks against which actual natural gas costs
will be measured and the benchmarks reflect relevant market conditions and represent rea-
sonable and achievable natural gas costs in Minnesota for the term of the plan; and

(4) the plan provides that the utility cannot curtail or interrupt service to any customer
class purchasing firm natural gas service during the term of the plan except for causes outside
the reasonable control of the utility or causes not directly related to the gas purchasing prac-
tices of the utility. :

Subd. 2. Sharing mechanism. A plan must include a mechanism through which the
- utility shares with its customers the difference between actual natural gas costs and the plan’s
benchmark costs during the term of the plan. A plan must provide details of the sharing mech-
anism and may include an allowed level of costs above and below the benchmark before any
sharing is to take place. The commission must determine an appropriate percentage of the
difference between the benchmark and actual natural gas costs to be shared between custom-
ers and the utility. The sharing mechanism shall be implemented annually under section
216B.16, subdivision 7a. Financial rewards or penalties under the plan shall not be consid-
ered in the determination of the utility’s revenue requirements in a general rate case pursuant
to section 216B.16.

Subd. 3. Reliability of service. A plan must allow for the imposition of penalties if the
standard for reliability of service established in subdivision 1, clause (4), is not met.

Subd. 4. Plan evaluation. A plan must include an evaluation process and mecchanism
that is reasonable and capable of supporting a full review of the utility’s performance under
the plan. The commission shall evaluate the various customer and utility impacts of a plan
based on this evaluation process and mechanism, including the impact on customer bills over
time, the impact on utility revenues, and the effectiveness of the plan in meeting the purposes
contained in subdivision 1. The evaluation must occur within a reasonable time following the
end of the plan.

Subd. 5. Annual report. The utility shall provide an annual report to the commission
documenting its performance in meeting the requirements of the plan. Upon review of this
report, the commission shall determine and approve rewards or penalties as provided in the
plan. : '

Subd. 6. Adoption. A plan may be filed and approved within a miscellaneous tariff fil-
ing pursuant to section 216B.16. The commission may approve, reject, or modify the plan in
a manner which meets the requirements of this section. An approved plan is effective for a
period of not less than two years unless:

(1) the plan is withdrawn by the utility within 30 days of a final appealable order approv-
ing the plan; or

(2) the commission, after notice and hearing, rescinds or amends its order approving the
plan.

Subd. 7. [Repealed, 1999 ¢ 21 s 1]
Subd. 8. [Repealed, 1999 ¢ 21 s 1]

History: 1995 ¢ 17 s 1
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216B.1675 PERFORMANCE REGULATION PLAN FOR GAS UTILITY SER-
VICE.

Subdivision 1. Purpose. Performance—based regulation plans for public utilities offer-
ing natural gas services are authorized in order to provide quality service at rates that can
reasonably and reliably be expected to be materially lower than rates would be under current
regulation and to reduce the cost of regulation. Performance—based regulation plans are in-~
tended to provide the utility with increased eamnings for efficient performance and decreased
earnings for inefficient performance.

Subd. 2. Petition. A public utility that furnishes natural gas service may petition and file
with the commission for its approval a performance regulation plan pursuant to this section.
The plan applies to the utility’s rates for providing natural gas distribution service, excluding
the portion of the rates recovering the cost of natural gas supplies. If adopted, the plan must
apply to all of the utility’s customers, cxcept that nothing in this section requires the utility to
adjust the rates collected from customers receiving service under tariffs authorized by sec-
tions 216B.16, subdivision 15, and 216B.163. A petition may be filed:

(1) as part of a general rate filing pursuant to section 216B.16, in which case the time
provided for the commission to suspend rates and make a final determination shall be ex-
tended by two months; or

(2) as a miscellaneous tariff filing pursuant to section 216B.16, in which case the com-
mission shall, within 120 days of the date of the filing, determine whether the utility’s current
rates are reasonable based on financial information for the most recent calendar year,
amended to reflect appropriate regulatory adjustments. If the commission cannot resolve all
material issues concerning the reasonableness of the utility’s current rates to its satisfaction,
it shall dismiss the filing. If the filing is not dismissed, the commission shall issue its decision
on the plan within ten months from the date of the filing. The rates at the beginning of the plan
shall be the same as the rates on file with the commission prior to the filing.

Subd. 3. Plan contents. The commission may approve a performance rcgulation plan
for natural gas distribution services upon finding that the plan:

(1) contains a benchmark or measure of gas distribution costs that is a reasonable and
reliable predictor of the utility’s rates for gas distribution service under cost—of—service regu-
lation;

(2) ensures that rates for gas distribution services to customers under the plan will be
materially lower than the rates would be under cost—of—service regulation as predicted by the
benchmark in clause (1);

(3) links the utility’s earnings to its performancc by permitting higher utility earnings
than under cost—of—service regulation only when the utility’s performance is more efficient
than the benchmark;

(4) can be reasonably and reliably expected to offer lower administrative costs than
would otherwise be experienced under cost—of—service regulation;

(5) contains a reasonable limit on utility earnings;
(6) has adequate provisions to prevent the degradation of service quality; and

(7) provides for gathering of relevant data and evaluation of the plan’s effect on rates,
service quality, utility earnings, competition in providing natural gas, and regulatory costs.

Subd. 4. Rate change. The initial rate adjustment under the plan may not be implement-
ed for a minimum of 18 months following the final determination by the commission on the
plan. The plan shall provide a methodology and procedures for changing rates thereafter not
more frequently than on an annual basis. The commission may allow the utility to change
rates to reflect material changes in cost due to compliance with government mandates pro-
vided that the cost is one that the commission would otherwise allow to be recovered in rates.
Increases or decreases in revenues under the plan shall be applied on an equal percentage
basis to each customer class, excluding the portion of the rate recovering the cost of natural
gas supplies. Miscellaneous rate changes may be approved outside the operation of the plan.
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Subd. 5. Acceptance of petition for full review. Interestcd parties have, unless the
commission otherwise orders, 45 days from the date a petition containing a proposed plan is
filed to submit comments on whether the plan, as proposed, addresses each of the require-
ments of this section sufficiently to merit further consideration. If the commission does not
dismiss the petition proposing a plan as insufficient within 120 days from the date of the fil-
ing, the petition shall be deemed accepted for filing. A petition accepted for filing shall not be
presumed accepted for final adoption.

Subd. 6. Plan administration. A plan must require the filing of information needed to
administer the plan.

Subd. 7. Notice to customer. The petitioning utility must provide notice of the pro-
posed plan to its customers and to the governing body of each municipality and county in the
area affected, along with a summary description of the plan provisions and a notice of the
dates, times, and locations of any public meetings scheduled by the commission.

Subd. 8. Plan review; hearing; discovery. In reviewing a proposed plan, the commis-
sion shall:

(1) conduct public meetings that it considers appropriate; and

(2) grant discovery, as appropriate.

Subd. 9. Commission findings. The commission shall issue findings concerning the
appropriateness of the proposed plan. The commission may approve, reject, or modify the
plan in a manner which meets the requirements of this section. An approved or modified plan
becomes effective unless the plan is withdrawn by the utility within 30 days of a final appeal-
able order. If the utility withdraws an approved or modified plan, all of the administrative
costs related to the plan that are charged by the commission or the department to the utility
may not be recovered from ratepayers in current or subsequent rates. A utility that withdraws
an approved or modified plan may not file another plan under this section for a period of one
year following the withdrawal of the plan.

Subd. 10. Plan term; renewal. The plan shall specify its term, which shall not be less
than three years. Not less than six months before the completion of the term of an approved
plan, the commission shall, at the request of the utility, commence a review of the plan to
determine whether to renew the plan for an additional term. The commission may approve,
reject, or modify the renewal plan in a manner that meets the requirements of this section. A
plan approved or modified under this subdivision becomes effective unless the plan is with-
drawn by the utility within 30 days of a final appealable order.

Subd. 11. Plan termination. On its own motion or upon the petition of any party other
than the utility, the commission may initiate an investigation to determine whether to termi-
nate the plan. The commission shall issue findings on the investigation within 120 days. If the
commission finds that the plan has failed to meet the requirements of this section and is in-
consistent with the public interest, it shall terminate the plan and may order the utility to initi-
ate any proceedings necessary to correct the failure of the plan, including but not limited to,
filing a general rate proceeding under section 216B.16. The utility must bc allowed at least
120 days after the date of the commission’s order to initiate the general rate proceeding.

Subd. 12. Plan evaluation. A plan must include an evaluation process and mechanism
that is reasonable and capable of supporting a full review of the utility’s performance under
the plan. The commission shall evaluate the various customer and utility impacts of a plan
based on this evaluation process and mechanism, including the impact on customer bills and
service quality, over time, the impact on utility revenues, and the effectiveness of the plan in
meeting the purposes of this section. The evaluation must occur within a reasonable time fol-
lowing the end of the plan.

Subd. 13. General evaluation. The commission shall evaluate the effectiveness of all
plans approved under this section and submit its findings to the legislature by January 1,
2012.

History: 1997 ¢ 25 5 2,3; 15p2001 ¢ 4 art 6 s 43; 2004 ¢ 138 s 14
216B.168 [Expired, 1993 ¢ 254 5 1]
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216B.169 RENEWABLE AND HIGH-EFFICIENCY ENERGY RATE OPTIONS.

Subdivision 1. Definitions. For the purposes of this section, the following terms have
the meanings given them.

(a) “Utility” means a public utility, municipal utility, or cooperative electric association
providing electric service at retail to Minnesota consumers.

(b) “Renewable energy” has the meaning given in section 216B.2422, subdivision 1,
paragraph (c).

(c) “High—efficiency, low—emissions, distributed generation” means a distributed gen-
eration facility of no more than ten megawatts of interconnected capacity that is certified by
the commissioner under subdivision 3 as a high—efficiency, low—emissions facility.

Subd. 2. Renewable and high—efficiency energy rate options. (a) Each utility shall
offer its customers, and shall advertise the offer at least annually, onc or more options that
allow a customer to determine that a certain amount of the electricity generated or purchased
on behalf of the customer is renewable energy or cnergy generated by high—efficiency, low—
emissions, distributed generation such as fuel cells and microturbines fueled by a renewable
fuel. :
(b) Each public utility shall file an implementation plan within 90 days of July 1, 2001,
to implement paragraph (a).

(c) Rates charged to customers must be calculated using the utility’s cost of acquiring
the energy for the customer and must:

(1) reflect the difference between the cost of generating or purchasing the renewable
energy and the cost of generating or purchasing the same amount of nonrcnewable energy;
and

(2) be distributed on a per kilowatt-hour basis among all customers who choose to par-
ticipate in the program.

(d) Implementation of these rate options may reflect a reasonable amount of lead time
necessary to arrange acquisition of the energy. The utility may acquire the energy demanded
by customers, in whole or in part, through procuring or gencrating the renewable energy di-
rectly, or through the purchase of credits from a provider that has received certification of
eligible power supply pursuant to subdivision 3. If a utility is not able to arrange an adequate
supply of renewable or high—efficiency energy to meet its customers’ demand under this sec-
tion, the utility must file a report with the commission detailing its efforts and reasons for its
failure.

Subd. 3. Certification and tradeable credits. (a) The commissioner shall certify a
power supply or supplies as eligible to satisfy customer requirements under this section upon
finding:

(1) the power supply is renewable energy or energy generated by high—efficiency, low—
emissions, distributed generation; and

(2) the sales arrangements of energy from the supplies are such that the power supply is
only sold once to retail consumers.

(b) To facilitate compliance with this section, the commission may, by order, establish a
program for tradeable credits for eligible power supplies.

History: 2001 ¢ 212 art 852

216B.1691 RENEWABLE ENERGY OBJECTIVES.

Subdivision 1. Definitions. (a) Unless othcrwise specified in law, “eligible energy
technology” means an energy technology that:

(1) generates electricity from the following renewable energy sources: solar; wind; hy-
droelectric with a capacity of less than 60 megawatts; hydrogen, provided that after January
1, 2010, the hydrogen must be generated from the resources listed in this clause; or biomass,
which includes an energy recovery facility used to capture the heat value of mixed municipal
solid waste or refuse—derived fuel from mixed municipal solid waste as a primary fuel; and
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(2) was not mandated by Laws 1994, chapter 641, or by commission order issued pur-
suant to that chapter prior to August 1, 2001.

(b) “Electric utility” means a public utility providing electric service, a generation and
transmission cooperative electric association, or a municipal power agency.

(c) “Total retail electric sales” means the kilowatt-hours of electricity sold in a year by
an electric utility to retail customers of the electric utility or to a distribution utility for dis-
tribution to the retail customers of the distribution utility.

Subd. 2. Eligible energy objectives. (a) Each electric utility shall make a good faith
effort to generate or procure sufficient electricity generated by an eligible energy technology
to provide its retail consumers, or the retail customers of a distribution utility to which the
electric utility provides wholesale electric service, so that:

(1) commencing in 2005, at least one percent of the electric utility’s total retail electric
sales is generated by eligible energy technologies;

(2) the amount provided under clause (1) is increased by one percent of the utility’s total
retail electric sales each year until 2015; and

(3) ten percent of the electric energy provided to retail customers in Minnesota is gener-
ated by eligible encrgy technologies.

(b) Of the eligible energy technology generation required under paragraph (a), clauses
(1) and (2), not less than 0.5 percent of the energy must be generated by biomass energy
technologies, including an cnergy recovery facility used to capture the heat value of mixed
municipal solid wastc or refuse—derived fuel from mixed municipal solid waste as a primary
fuel, by 2005. By 2010, one percent of the eligible technology generation required under
paragraph (a), clauses (1) and (2), shall be generated by biomass encrgy technologies. An
energy recovery lacility used to capture the heat value of mixed municipal solid waste or re-
fuse—derived fuel from mixed municipal solid waste, with a power sales agreement in effect
as of May 29, 2003, that terminates after December 31, 2010, does not qualify as an eligible
energy technology unless the agreement provides for rate adjustment in the event the facﬂlty
qualifies as a renewable energy source.

(c) By June 1, 2004, and as needed thercafter, the commission shall issue an order detail-

ing the criteria and standards by which it will measure an electric utility’s efforts to meet the
renewable energy objectives of this section to determine whether the utility is making the
required good faith effort. In this order, the commission shall include criteria and standards
that protect against undesirable impacts on the reliability of the utility’s system and econom-
ic impacts on the utility’s ratepayers and that consider technical feasibility.
_ (d) In its order under paragraph (c), the commission shall provide for a weighted scale of
how energy produced by various eligible energy technologies shall count toward a utility’s
objective. In cstablishing this scale, the commission shall consider the attributes of various
technologies and fuels, and shall establish a system that grants multiple credits toward the
objectives for those technologies and fuels the commission determines is in the public inter-
est to encourage.

Subd. 3. Utility plans filed with commission. (a) Each electric utility shall report on its
plans, activities, and progress with regard to these objectives in its filings under section
216B.2422 or in a separate report submitted to the commission every two years, whichever is
more frequent, demonstrating to the commission that the utility is making the required good
faith effort. In its resource plan or a separate report, each electric utility shall provide a de-
scription of: _

(1) the status of the utility’s renewable energy mix relative to the good faith objective;

(2) efforts taken to meet the objective;

(3) any obstacles encountered or anticipated in meeting the objective; and

(4) potential solutions to the obstacles.

(b) The commissioner shall compile the information provided to the commission under
paragraph (a), and report to the chairs of the house of representatives and senate committees
with jurisdiction over energy and environment policy issues as to the progress of utilities in
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the state in increasing the amount of renewable energy provided to retail customers, with any
recommendations for regulatory or legislative action, by January 15 of each odd—numbered
year.

Subd. 4. Renewable energy-credits. (a) To facilitate compliance with this section, the
commission, by rule or order, may establish a program for tradable credits for electricity gen-
erated by an eligible encrgy technology. In doing so, the commission shall implement a sys-
tem that constrains or limits the cost of credits, taking care to ensure that such a system docs
not undermine the market for those credits.

(b) In lieu of generating or procuring energy directly to satisfy the renewable energy
objective of this scction, an electric utility may purchase sufficient renewable energy credits,
issued pursuant to this subdivision, to meet its objective.

(¢) Upon the passage of a renewable energy standard, portfolio, or objective in a border-
ing state that includes a similar definition of eligible energy technology or renewable energy,
the commission may facilitate the trading of renewable energy credits between states.

Subd. 5. Technology based on fuel combustion. (a) Elcctricity produced by fuel com-
bustion may only count toward a utility’s objectives if the generation facility:

(1) was constructed in compliance with new source performance standards promul-
gated under the federal Clean Air Act for a generation facility of that type; or

(2) employs the maximum achievable or best available control technology available for
a generation facility of that type.

(b) An eligible energy technology may blend or co—fire a fuel listed in subdivision 1,
paragraph (a), clause (1), with other fuels in the generation facility, but only the percentage of
electricity that is attributable to a fuel listed in that clause can be counted toward an electric
utility’s renewablc energy objectives.

Subd. 6. Electric utility that owns nuclear generation facility. (a) An clectric utility
that owns a nuclear generation facility, as part of its good faith effort under this subdivision
and subdivision 2, shall deploy an additional 300 megawatts of nameplate capacity of wind
energy conversion systems by 2010, beyond the amount of wind energy capacity to which the
utility is required by law or commission order as of May 1, 2003. At least 100 megawatts of
this capacity are to be wind energy conversion systems of two megawatts or less, which shall
not be eligible for the production incentive under section 216C.41. To the greatest extent
technically feasible and economic, these 300 megawatts of wind energy capacity are to be
distributed geographically throughout the state. The utility may opt to own, construct, and
operatc up to 100 megawatts of this wind energy capacity, except that the utility may not own,
construct, or operate any of the facilities that are under two megawatts of nameplate capacity.
The deployment of the wind energy capacity under this subdivision must be consistent with
the outcome of the enginecring study required under Laws 2003, First Special Session chap-
ter 11, article 2, section 21.

(b) The renewable energy objective set forth in subdivision 2 shall be a requirement for
the public utility that owns the Prairic Island nuclear generation plant. The objective is a re-
quirement subject to resource planning and least—cost planning requirements in section
216B.2422, unless implementation of the objective can reasonably be shown to jeopardize
the reliability of the electric system. The least—cost planning analysis must include the costs
of ancillary services and other necessary generation and transmission upgrades.

(c) Also as part of its good faith effort under this section, the utility that owns a nuclear
generation facility is to cnter into a power purchase agreement by January 1, 2004, for ten to
20 megawatts of biomass energy and capacity at an all-inclusive price not to exceed $55 per
megawatt-hour, for a project described in section 216B.2424, subdivision 5, paragraph (e),
clause (2). The project must be operational and producing energy by June 30, 2005.

History: 2007 ¢ 212 art 8 5 3; 2002 ¢ 398 s 3; 1Sp2003 c 11 art 2 5 3
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216B.1692 EMISSIONS-REDUCTION RIDER.

Subdivision 1. Qualifying projects. Projects that may be approved for the emissions
reduction—rate rider allowed in this section must:

(1) be installed on existing large electric generating power plants, as defined in section
216B.2421, subdivision 2, clause (1), that are located in the state and that are currently not
subject to emissions limitations for new power plants under the federal Clean Air Act;

(2) not increase the capacity of the existing electric gencrating power plant more than
ten percent or more than 100 megawatts, whichever is greater; and

(3) result in the existing plant either:

(1) complying with applicable new source review standards under the federal Clean Air
Act; or

(ii) emitting air contaminants at levels substantially lower than allowed for new facili-
ties by the applicable new source performance standards under the federal Clean Air Act; or

(iii) reducing emissions from current levels at a unit to the lowest cost—effective level
when, due to the age or condition of the generating unit, the public utility demonstrates that it
would not be cost—effective 1o reduce emissions to the levels in item (i) or (ii).

Subd. 2. Proposal submission. A public utility that intends to submit a proposal for an
emissions—reduction rider under this section must submit to the commission, the department,
the Pollution Control Agency, and interested parties its plans for emissions—reduction pro-
Jects at its generating facilities. This submission must be made at least 60 days in advance of a
petition for a rider and shall include:

(1) the priority order of emissions—rcduction projects the utility plans to pursue at its
generating facilities;

(2) the planned schedule for implementation;

(3) the analysis and considerations relied on by the public utility to develop that priority
ranking;

(4) the altermative emissions—reduction projects considered, including but not limited to
applications of the best available control technology and repowering with natural gas, and
reasons for not pursuing them;

(5) the emissions reductions expected to be achieved by the projects and their relation to
applicable standards for new facilities under the federal Clean Air Act; and

(6) the general rationale and conclusions of the public utility in determining the priority
ranking.

Subd. 3. Filing petition to recover project costs. (a) A public utility may petition the
comimission for approval of an emissions—reduction rider to recover the costs of a qualifying
emissions—reduction project outside of a general rate case procecding under section
216B.16. In its filing, the public utility shall provide:

(1) a description of the planned emissions—reduction project;

(2) the activities involved in the project;

(3) a schedule for implementation;

(4) any analysis provided to the Pollution Control Agency regarding the project;

(5) an assessment of alternatives to the project, including costs, environmental impact,
and operational issues;

(6) the proposed method of cost recovery;

(7) any proposed recovery above cost; and

(8) the projected emissions reductions from the project.

(b) Nothing in this section precludes a public utility or interested party from seeking
commission guidelines for emissions—reduction rider filings; however, commission guide-
lines are not required as a prerequisite to a public utility—initiated filing.

Subd. 4. Environmental assessment. The Pollution Control Agency shall evaluate the
public utility’s emissions—reduction project filing and provide the commission with:

(1) verification that the emissions-reduction project qualifies under subdivision 1;
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(2) a description of the projected environmental benefits of the proposed project; and
(3) its assessment of the appropriateness of the proposed project.

Subd. 5. Proposal approval. (a) After receiving the Pollution Control Agency’s envi-
ronmental assessment, the commission shall allow opportunity for written and oral comment
on the proposed emissions reduction-rate rider proposal. The commission must assess the
costs of an emissions-reduction project on a stand—alone basis and may approve, modify, or
reject the proposed emissions—reduction rider. Tn making its determination, the commission
shall consider whether the project, proposed cost recovery, and any proposed recovery above
cost appropriately achieves environmental benefits without unreasonable consumer costs.

(b) The commission may approve a rider that:

(1) allows the utility to recover costs of qualifying emissions—reduction projects net of
revenues attributable to the project;

(2) allows an appropriate return on investment associated with qualifying emissions—
reduction projects at the level established in the public utility’s last general rate case;

(3) allocates project costs appropriately between wholesale and retail customers;

(4) provides a mechanism for recovery above cost, if necessary to improve the overall
economics of the qualifying projects to ensure implementation;

(5) recovers costs from retail customer classes in proportion to class energy consump-
tion; and

(6) terminates recovery once the costs of qualifying projects have been fully recovered.

(¢) The commission must not approve an emissions—reduction project and its associated
rate rider if:

(1) the emissions—reduction project is needed to comply with new state or federal air
quality standards; or

(2) the emissions—reduction project is required as a corrective action as part of any state
or federal enforcement action.

(d) The commission may not include any costs of a proposed project in the emissions—
reduction rider that are not directly allocable to reduction of emissions.

Subd. 6. iImplementation. Within 60 days of a final commission order, the public utility
shall notify the commission and the Pollution Control Agency whether it will proceed with
the project. Nothing in this section commits a public utility to implementing a proposed
emissions—reduction project if the proposed project or terms of the emissions—reduction rid-
er have been either modified or rejected by the commission. A public utility implementing a
project under this section will not be required for a period of eight years after installation to
undertake additional investments to comply with a new state requirement regarding pollu-
tants addressed by the project at the project generating facility. This section does not affect
requirements of federal law. The term of the rider shall extend for the period approved by the
commission regardless of any subsequent state or federal requirement affecting any pollu-
tant addressed by the approved emissions—reduction project and regardless of the sunset date
in subdivision 8.

Subd. 7. Evaluation and report. By January 15, 2005, the commission, in consultation
with the commissioner of commerce and commissioner of the Pollution Control Agency,
shall report to the legislature:

(1) the number of participating public utilities and qualifying projects proposed and ap-
proved under this section;

(2) the total cost of each projcct and any associated incentives;

(3) the reduction in air emissions achieved,

(4) rate impacts of the cost recovery mechanisms; and

(5) an assessment of the effectiveness of the cost recovery mechanism in accomplishing
power plant emissions reductions in excess of those required by law.
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Subd. 8. Sunset. This section is effective until December 31, 2013, and applies to plans,
projects, and riders approved before that date and modifications made to them after that date.

History: 1Sp2001 ¢ 5 art 3 s 12; 2006 ¢ 201 s 4

216B.1693 CLEAN ENERGY TECHNOLOGY.

(a) If the commission finds that a clean energy technology is or is likely to be a least—
cost resource, including the costs of ancillary services and other generation and transmission
upgrades necessary, the utility that owns a nuclear generating facility shall supply at least two
percent of the electric energy provided to retail customers {rom clean energy technology.

(b) Electric energy required by this section shall be supplied by the innovative energy
project defined in section 216B.1694, subdivision 1, unless the commission finds doing so
contrary to the public interest.

(c) For purposes of this section, “clean energy technology” means a technology utiliz-
ing coal as a primary fuel in a highly efficient combined—cycle configuration with signifi-
cantly reduced sulfur dioxide, nitrogen oxide, particulate, and mercury emissions from those
of traditional technologies.

(d) This section expires January 1, 2012,

History: 1Sp2003 ¢ Il art2s4

216B.1694 INNOVATIVE ENERGY PROJECT.

Subdivision 1. Definition. For the purposes of this section, the term “innovative energy
project” means a proposed energy—generation facility or group of facilities which may be
located on up to three sites:

(1) that makes use of an innovative generation technology utilizing coal as a primary
fuel in a highly efficient combined—cycle configuration with significantly reduced sulfur
dioxide, nitrogen oxide, particulate, and mercury emissions from those of traditional
technologies;

(2) that the project developer or owner certifies is a project capable of offering a long—
term supply contract at a hedged, predictable cost; and

(3) that is designated by the commissioner of the Iron Range Resources and Rehabilita-
tion Board as a project that is located in the taconitc tax reliel area on a site that has substantial
real property with adequate infrastructure to support new or expanded development and that
has received prior financial and other support from the board.

Subd. 2. Regulatory incentives. (a2) An innovative energy project:

(1) is exempted from the requirements for a certificate of need under section 216B.243,
for the generation facilities, and transmission infrastructure associated with the generation
facilities, but is subject to all applicable environmental review and permitting procedures of
chapter 216E;

(2) once permitted and constructed, is eligible to increase the capacity of the associated
transmission facilities without additional state review upon filing notice with the commis-
sion;

(3) has the power of eminent domain, which shall be limited to the sites and routes ap-
proved by the Environmental Quality Board for the project facilities. The project shall be
considered a utility as defined in section 216E.01, subdivision 10, for the limited purpose of
section 216E.12. The project shall report any intent to exercise eminent domain authority to
the board;

(4) shall qualify as a “clean energy technology” as defined in section 216B.1693;

(5) shall, prior to the approval by the commission of any arrangement to build or expand
a fossil-fuel-fired generation facility, or to enter into an agreement to purchase capacity or
energy from such a facility for a term exceeding five years, be considered as a supply option
for the generation facility, and the commission shall ensure such consideration and take any
action with respect to such supply proposal that it deems to be in the best interest of ratepay-
ers;
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(6) shall make a good faith effort to secure funding from the United States Department
of Energy and the United States Department of Agriculture to conduct a demonstration proj-
ect at the facility for either geologic or terrestrial carbon sequestration projects 1o achicve
reductions in facility emissions or carbon dioxide;

(7) shall be entitled to enter into a contract with a public utility that owns a nuclear gen-
eration facility in the state to provide 450 megawatts of baseload capacity and energy under a
long—term contract, subject to the approval of the terms and conditions of the contract by the
commission. The commission may approve, disapprove, amend, or modify the contract in
making its public interest determination, taking into consideration the project’s economic
development benefits to the state; the use of abundant domestic fuel sources; the stability of
the price of the output from the project; the project’s potential to contribute to a transition to
hydrogen as a fuel resource; and the emission reductions achieved compared to other solid
fuel baseload technologies; and

(8) shall be eligible for a grant from the renewable development account, subject to the
approval of the entity administering that account, of $2,000,000 a year for five years for de-
velopment and engineering costs, including those costs related to mercury—removal technol-
ogy; thermal efficiency optimization and emission minimization; environmental impact
statement preparation and licensing; development of hydrogen production capabilities; and
fuel cell development and utilization.

(b) This subdivision does not apply to nor affect a proposal to add utility—owned re-
sources that is pending on May 29, 2003, before the Public Utilities Commission or to com-
petitive bid solicitations to provide capacity or energy that is scheduled to be on line by De-
cember 31, 2006.

History: 1Sp2003 ¢ 11 art4 s 1
COMPLAINTS AND HEARINGS

216B.17 COMPLAINT INVESTIGATION AND HEARING.

Subdivision 1. Investigation. On its own motion or upon a complaint made against any
public utility, by the governing body of any political subdivision, by another public utility, by
the department, or by any 50 consumers of the particular utility that any of the rates, tolls,
tariffs, charges, or schedules or any joint rate or any regulation, measurement, practicc, act,
or omission affecting or relating to the production, transmission, delivery, or furnishing of
natural gas or electricity or any service in connection therewith is in any respect unreason-
able, insufficient, or unjustly discriminatory, or that any service is inadequate or cannot be
obtained, the commission shall proceed, with notice, to make such investigation as it may
deem necessary. The commission may dismiss any complaint without a hearing if in its opin-
ion a hearing is not in the public interest.

Subd. 2. Notice of complaint. The commission shall, prior to any formal hearing,
notity the public utility complained of that a complaint has been made, and ten days after the
notice has been given the commission may proceed to set a time and place for a hearing and
an investigation as provided in this section.

Subd. 3. Notice of hearing. The commission shall give the public utility and the com-
plainant ten days’ notice of the time and place when and where the hearing will be held and
the matters to be considered and determined. Both the public utility and complainant are en-
titled to be heard and to be represented by counsel. A hearing under this scction is not a con-
tested case under chapter 14.

Subd. 4. Notice to local governments and interested persons. Notice shall also be
given to the governing bodies of affected municipalities and counties, and to any other per-
sons the commission shall deem necessary.

Subd. 5. Combined notice. The notice provided for in subdivisions 2 and 3 may be
combined but if combined the notice shall not be less than ten days.

Subd. 6. Complaint petition. The commission shall have the power to hear, determine,
and adjust complaints made against any municipally owned gas or electric utility with re-
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spect to rates and services upon petition of ten percent of the nonresident consumers of the
municipally owned utility or 25 such nonresident consumers whichever is less. The hearing
of the complaints shall be governed by this section.

Subd. 6a. Cooperative electric associations. For the purposes of this section, public
utility shall include cooperative clectric associations with respect to service standards and
practices only.

Subd. 7. Evidence. Section 14.60 shall be applicable to all contested cases before the
commission.

Subd. 8. Further action by commission. If after making an investigation under subdi-
vision [ and holding a hearing under this section, the commission finds that all significant
factual issues raised have not been resolved to its satisfaction:

(1) for investigations concerning the reasonableness of rates of a public utility, if the
commission is unable to resolve the complaint with the utility, the commission may order the
utility to initiate a rate proceeding under section 216B.16, provided, however, that the utility
must be allowed at least 120 days after the date of the commission’s order to initiate the pro-
ceeding; and .

(2) for investigations of other matters, the commission shall order that a contested case
proceeding be conducted under chapter 14.

History: 1974 ¢ 4295 17; 1978 ¢ 795 s 4; 1980 ¢ 614 s 113; 1982 ¢ 424 5 130; 1990
¢37054-6

216B.18 SERVICE OF NOTICE.

Service of notice of all hearings, investigations, and proceedings pending before the
commission and of complaints, reports, orders and other documents shall be made personal-
ly or by mail as the commission may direct.

History: 1974 c 4295 18

216B.19 JOINT HEARING AND INVESTIGATION.

In the discharge of its duties under Laws 1974, chapter 429, the commission or the de-
partment may .cooperate with similar commissions of other states and any federal agency and
may hold joint hearings and make joint investigations with other commissions.

History: 1974 ¢ 4295 19; 1980 c 614 s 114

216B.20 SEPARATE RATE HEARING.

The commission may, in its discretion, when complaint is made of more than one rate or
charge, order separate hearings thereon, and may consider and determine the several matters
complained of separately and at times it may prescribe.

History: 1974 ¢ 429 s 20

216B.21 SUMMARY INVESTIGATION.

Subdivision 1. Authority. Whenever the commission has reason to believe that any rate
or charge may be unreasonable or unjustly discriminatory or that any service is inadequate or
cannot be obtained or that an investigation of any matter relating to any public utility should
for any reason be made, it may on its own motion summarily investigate the same with or
without notice.

Subd. 2. Formal hearing. If, aftcr making the summary investigation, the commission
becomes satisficd that sufficient grounds exist to warrant a formal hearing being ordered as
to the matters investigated, it shall set a time and place for a hearing.

Subd. 3. Notice. Notice of the time and place for the hearing shall be made as provided
in scctions 216B.17 and 216B.18.

History: 1974 ¢ 429 5 21
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216B.22 MUNICIPALITY; AMICUS CURIAE AUTHORITY.

Any municipality that regulates and controls the exercise of a public utility franchise by
reason of its home rule charter on January 1, 1975, is authorized to assist the Public Utilities
Commission as amicus curiae in any proceeding brought before the commission with respect
to the rates, fares, prices, regulation, or control of any utility operating therein.

History: /1974 ¢ 429 5 22; 1980 ¢ 614 s 123

216B.23 LAWFUL RATE; REASONABLE SERVICE.

Subdivision 1. Determination as to rate; order. Whenever upon an investigation
made under the provisions of Laws 1974, chapter 429, the commission shall find rates, tolls,
charges, schedules or joint rates to be unjust, unreasonable, insufficient, or unjustly discrimi-
natory or preferential or otherwise unreasonable or unlawful, the commission shall deter-
mine and by order fix reasonable rates, tolls, charges, schedules, or joint rates to be imposed,
observed, and followed in the future in lieu of those found to be unreasonable or unlawful.

Subd. 2. Finding as to service; order. Whenever the commission shall find any regula-
tions, measurements, practices, acts, or service to be unjust, unreasonable, insufficient, pref-
erential, unjustly discriminatory, or otherwise unreasonable or unlawful, or shall find that
any service which can be reasonably demanded cannot be obtained, the commission shall
determine and by order fix reasonable measurements, regulations, acts, practices, or service
to be furnished, imposed, observed and followed in the future in lieu of those found to be
unreasonable, inadequate, or otherwise unlawful, and shall make any other order respecting
the measurement, regulation, act, practice, or service as shall be just and reasonable.

Subd. 3. Copy of order served; notice. A copy of the order shall be served upon the
person against whom it runs or the person’s attorney, and notice thereof shall be given to the
other parties to the proceedings or their attorneys.

History: 1974 ¢ 429 s 23; 1986 ¢ 444
ENERGY CONSERVATION; UTILITY CONSTRUCTION

216B.24 CONSTRUCTION OF MAJOR FACILITY; FILING PLANS.

Subdivision 1. Major utility facility defined. The words “major utility facility”
means: (1) electric generating plant and associated facilities designed for, or capable of, op-
eration at a capacity of 50 megawatts or more; (2) an electric transmission line and associated
facilities of a design capacity of 125 kilovolts or more; and (3) a gas transmission line and
associated facilities designed for, or capable of, transporting gas at pressures in excess of 125
pounds per square inch; provided, however, that the words “major utility facility” shall not
include electric or gas distribution lines and gas gathering lines and associated facilities as
defined by the commission. '

Subd. 2. Construction plan filed; rules. Under rules as the commission may prescribe,
every public utility shall file with the commission, within the time and in the form as the com-
mission may designate, plans showing any contemplated construction of major utility facili-
ties.

Subd. 3. Applicability to municipalities. The provisions of this section shall apply to
the construction of major utility facilities by a municipally owned gas or electric utility.

History: 1974 ¢ 429 s 24, 1985 ¢ 248 s 70

216B.241 ENERGY CONSERVATION IMPROVEMENT.

Subdivision 1. Definitions. For purposes of this section and section 216B.16, subdivi-
sion 6b, the terms defined in this subdivision have the meanings given them.

(a) “Commission” means the Public Utilities Commission.

(b) “Commissioner” means the commissioner of commerce.

(c) “Customer facility” means all buildings, structures, equipment, and installations at a
single site. '
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(d) “Department” means the Department of Commerce.

(e) “Energy conservation” means demand—side management of energy supplies result-
ing in a net reduction in energy use. Load management that reduces overall energy use is en-
ergy conservation.

(f) “Energy conservation improvement” means a project that results in energy con-
servation.

(g) “Investments and expenses of a public utility” includes the investments and ex-
penses incurred by a public utility in connection with an energy conservation improvement,
including but not Jimited to:

(1) the differential in interest cost between the market rate and the rate charged on a no—
interest or below—market interest loan made by a public utility to a customer for the purchase
or installation of an energy conservation improvement;

(2) the difference between the utility’s cost of purchase or installation of energy con-
servation improvements and any price charged by a public utility to a customer for such im-
provements.

(h) “Large electric customer facility” means a customer facility that imposes a peak
electrical demand on an electric utility’s system of not less than 20,000 kilowatts, measured
in the same way as the utility that serves the customer facility measures clectrical demand for
billing purposes, and for which electric services are provided at retail on a single bill by a
utility operating in the state.

(1) “Load management” means an activity, service, or technology to change the timing
or the efficiency of a customer’s use of energy that allows a utility or a customer to respond to
wholesale market fluctuations or to reducc the overall demand for energy or capacity.

Subd. Ia. Investment, expenditure, and contribution; public utility. (a) For pur-
poses of this subdivision and subdivision 2, “public utility”” has the meaning given it in sec-
tion 216B.02, subdivision 4. Each public utility shall spend and invest for energy conserva-
tion improvements under this subdivision and subdivision 2 the following amounts:

(1) for a utility that furnishes gas service, 0.5 percent of its gross operating revenues
from service provided in the state;

(2) for a utility that furnishes electric service, 1.5 percent of its gross operating revenues
from service provided in the state; and

(3) for a utility that furnishes elcctric service and that operates a nuclear—powered clec-
tric gencrating plant within the state, two percent of its gross operating revenues from service
provided in the state.

For purposes of this paragraph (a), “gross operating revenues” do not include revenues
from large electric customer facilities exempted by the commissioner under paragraph (b).

(b) The owner of a large electric customer facility may petition the commissioner to ex-
empt both electric and gas utilitics serving the large energy customer facility from the invest-
ment and expenditure requirements of paragraph (a) with respect to retail revenues attribut-
able to the facility. At a minimum, the petition must be supported by evidence relating to
competitive or economic pressures on the customer and a showing by the customer of rea-
sonablc efforts to identify, evaluate, and implement cost—effective conservation improve-
ments at (he facility. If a petition is filed on or before October 1 of any year, the order of the
commissioner to exempt revenues attributable to the facility can be effective no earlier than
January 1 of the following year. The commissioner shall not grant an exemption if the com-
missioner determines that granting the exemption is contrary to the public interest. The com-
missioner may, after investigation, rescind any exemption granted under this paragraph upon
a determination that cost—effective energy conservation improvements are available at the
large electric customer facility. For the purposes of this paragraph, “cost—effective” means
that the projected total cost of the energy conservation improvement at the large electric cus-
tomer facility is less than the projected present value of the energy and demand savings re-
sulting from the energy conservation improvement. For the purposes of investigations by the
commissioner under this paragraph, the owner of any large electric customer facility shall,
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upon request, provide the commissioner with updated information comparable to that origi-
nally supplied in or with the owner’s original petition under this paragraph.

(c) The commissioner may require investments or spending greater than the amounts
required under this subdivision for a public utility whose most recent advance forecast re-
quired under section 216B.2422 or 216C.17 projects a peak demand deficit of 100 mega-
watts or greater within five years under midrange forecast assumptions.

(d) A public utility or owner of a large electric customer facility may appeal a decision
of the commissioner under paragraph (b) or (c) to the commission under subdivision 2. In
reviewing a decision of the commissioner under paragraph (b) or (c), the commission shall
rescind the decision if it finds that the required investments or spending will:

(1) not result in cost—effective energy conservation improvements; or
(2) otherwise not be in the public interest.

(e) Each utility shall determine what portion of the amount it sets aside for conservation
improvement will be used for conservation improvements under subdivision 2 and what por-
tion it will contribute to the energy and conservation account established in subdivision 2a. A
public utility may propose to the commissioner to designate that all or a portion of funds con-
tributed to the account established in subdivision 2a be used for research and development
projects that can best be implemented on a statewide basis. Contributions must be remitted to
the commissioner by February 1 of each year. Nothing in this subdivision prohibits a public
utility from spending or investing for energy conservation improvement more than required
in this subdivision. : ,

Subd. 1b. Conservation improvement by cooperative association or municipality.
(a) This subdivision applies to:

(1) a cooperative electric association that provides retail service to its members;

(2) a municipality that provides electric service to retail customers; and

(3) a municipality with gross operating revenues in excess of $5,000,000 from sales of
natural gas to retail customers.

(b) Each cooperative electric association and municipality subject to this subdivision
shall spend and invest for energy conservation improvements under this subdivision the fol-
lowing amounts:

(1) for a municipality, 0.5 percent of its gross operating revenues from the sale of gas
and 1.5 percent of its gross operating revenues from the sale of electricity, excluding gross
operating revenues from electric and gas service provided in the state to large electric cus-
tomer facilities; and ‘

(2) for a cooperative electric association, 1.5 percent of its gross operating revenues
from service provided in the state, excluding gross operating revenues from service provided
in the state to large electric customer facilities indirectly through a distribution cooperative
electric association. i

(c) Each municipality and cooperative electric association subject to this subdivision
shall identify and implement energy conscrvation improvement spending and investments
that are appropriate for the municipality or association, except that a municipality or associa-
tion may not spend or invest for energy conservation improvements that directly benefit a
large electric customer facility for which the commissioner has issued an exemption under
subdivision 1a, paragraph (b).

(d) Each municipality and cooperative electric association subject to this subdivision
may spend and invest annually up to ten percent of the total amount required to be spent and
invested on energy conservation improvements under this subdivision on research and de-
velopment projects that meet the definition of energy conservation improvement in subdivi-
sion 1 and that are funded directly by the municipality or cooperative electric association.

(e) Load—-management activities that do not reduce energy use but that increasc the effi-
ciency of the electric system may be used to meet 50 percent of the conservation investment
and spending requirements of this subdivision.
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(f) A generation and transmission cooperative electric association that provides energy
services to cooperative electric associations that provide electric service at retail to consum-
ers may invest in energy conservation improvements on behalf of the associations it serves
and may fulfill the conservation, spending, reporting, and energy savings goals on an aggre-
gate basis. A municipal power agency or other not-for—profit entity that provides energy ser-
vice to municipal utilitics that provide electric service at retail may invest in energy con-
servation improvements on behalf of the municipal utilities it serves and may fulfill the con-
servation, spending, reporting, and cnergy savings goals on an aggregate basis, under an
agreecment between the municipal power agency or not—for—profit entity and each municipal
utility for funding the investments.

(g) At least every four years, on a schedule determined by the commissioner, each mu-
nicipality or cooperative shall file an overview of its conservation improvement plan with the
commissioner. With this overview, the municipality or cooperative shall also provide an
evaluation to the commissioner detailing its encrgy conservation improvement spending and
investments for the previous period. The evaluation must briefly describe each conservation
program and must specify the energy savings or increased efficiency in the use of energy
within the service territory of the utility or association that is the result of the spending and
investments. The evaluation must analyze the cost—effectiveness of the utility’s or associa-
tion’s conservation programs, using a list of baseline energy and capacity savings assump-
tions developed in consultation with the department. The commissioner shall review each
evaluation and make recommendations, where appropriate, to the municipality or associa-
tion to increase the effectiveness of conservation improvement activities. Up to three percent
of a utility’s conservation spending obligation under this section may be used for program
pre—¢valuation, testing, and monitoring and program evaluation. The overview and evalua-
tion filed by a municipality with less than 60,000,000 kilowatt—hours in annual retail sales of
electric service may consist of a letter from the governing board of the municipal utility to the
department providing the amount of annual conservation spending required of that munici-
pality and certifying that the required amount has been spent on conservation programs pur-
suant to this subdivision.

(h) The commissioner shall also review each evaluation for whether a portion of the
money spent on residential conservation improvement programs is devoted to programs that
directly address the needs of renters and low—income persons unless an insufficient number
of appropriate programs are available. For the purposes of this subdivision and subdivision 2,
“low—income” mcans an income at or below 50 percent of the state median income.

(i) As part of its spending for conservation improvement, a municipality or association
may contribute to the energy and conservation account. A municipality or association may
propose to the commissioner to designate that all or a portion of funds contributed to the ac-
count be used for research and development projects that can best be implemented on a state-
wide basis. Any amount contributed must be remitted to the commissioner by February 1 of
each year.

() A municipality may spend up to 50 percent of its required spending under this section
to refurbish an existing district heating or cooling system. This paragraph expires July 1,
2007.

Subd. lc. Energy—saving goals. The commissioner shall establish energy—saving

goals for cnergy conservation improvement expenditures and shall evaluatc an energy con-
servation improvement program on how well it meets the goals set.

Subd. 1d. Cooperative conservation investment increase phase—in. The increase in
required conservation improvement expenditures by a cooperative electric association that
results from the amendments in Laws 2001, chapter 212, article 8, section 6, to subdivision
1b, paragraph (a), clause (1), must be phased in as follows:

(1) at least 25 percent shall be effective in year 2002;
(2) at least 50 percent shall be effective in year 2003;
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(3) at least 75 percent shall be effective in year 2004; and

(4) all of the increase shall be effective in year 2005 and thereafter.

Subd. 2. Programs. (a) The commissioner may require public utilities to make invest-
ments and expenditures in energy conservation improvements, explicitly setting forth the in-
terest rates, prices, and terms under which the improvements must be offered to the custom-
ers. The required programs must cover no more than a four—year period. Public utilities shall
file conservation improvement plans by June 1, on a schedule determined by order of the
comumissioner, but at least every four years. Plans received by a public utility by June [ must
be approved or approved as modified by the commissioner by December 1 of that same year.
The commissioner shall give special consideration and encouragement to programs that
bring about significant net savings through the use of energy—efficient lighting. The commis-
sioner shall evaluate the program.on the basis of cost—effectiveness and the reliability of
technologies employed. The commissioner’s order must provide to the extent practicable for
a free choice, by consumers participating in the program, of the device, method, material, or
project constituting the energy conservation improvement and for a free choice of the seller,
installer, or contractor of the energy conservation improvement, provided that the device,
method, material, or project seller,.installer, or contractor is duly licensed, certified, ap-
proved, or qualified, including under the residential conservation services program, where
applicable.

(b) The commissioner may require a utility to make an energy conservation improve-
ment investment or expenditure whenever the commissioner finds that the improvement will
result in energy savings at a total cost to the utility less than the cost to the utility to produce or
purchase an equivalent amount of new supply of energy. The commissioner shall neverthe-
less ensure that every public utility operate one or more programs under periodic review by
the department.

(c) Each public utility subject to subdivision 1a may spend and invest annually up to ten
percent of the total amount required to be spent and invested on energy conservation im-
provements under this section by the utility on research and development projects that meet
the definition of energy conservation improvement in subdivision 1 and that are funded di-
rectly by the public utility.

(d) A public utility may not spend for or invest in energy conservation improvements
that directly benefit a large electric customer facility for which the commissioner has issued
an exemption pursuant to subdivision 1a, paragraph (b). The commissioner shall consider
and may require a utility to undertake a program suggested by an outside source, including a
political subdivision or a nonprofit or community organization.

(e) The commissioner may, by order, establish a list of programs that may be offered as
energy conservation improvements by a public utility, municipal utility, cooperative electric
association, or other entity providing conservation services pursuant to this scction. The list
of programs may include rebates for high—efficiency appliances, rebates or subsidies for
high—efficiency lamps, small business energy audits, and building recommissioning. The
commissioner may, by order, change this list to add or subtract programs as the commission-
er determines is necessary to promote efficient and effective conservation programs.

(f) The commissioner shall ensure that a portion of the money spent on residential con-
servation improvement programs is devoted to programs that directly address the needs of
renters and low—income persons, in proportion to the amount the utility has historically spent
on such programs based on the most recent three—year average relative to the utility’s total
conservation spending under this section, unless an insufficient number of appropriate pro-
grams are available.

(g) A utility, a political subdivision, or a nonprofit or community organization that has
suggested a program, the attorney general acting on behalf of consumers and small business
interests, or a utility customer that has suggested a program and is not represented by the at-
torney general under section 8.33 may petition the commission to modify or revoke a depart-
ment decision under this section, and the commission may do so if it determines that the pro-
gram is not cost—effective, does not adequately address the residential conservation im-
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provement necds of low—income persons, has a long-range negative effect on one or more
classes of customers, or is otherwise not in the public interest. The commission shall reject a
petition that, on its face, fails to make a reasonable argument that a program is not in the pub-
lic interest.

(h) The commissioner may order a public utility to include, with the filing of the utility’s
proposed conservation improvement plan under paragraph (a), the results of an independent
audit of the utility’s conservation improvement programs and expenditures performed by the
department or an auditor with expericnce in the provision of energy conservation and energy
efficiency services approved by the commissioner and chosen by the utility. The audit must
specify the energy savings or increased efficiency in the use of energy within the service ter-
ritory of the utility that is the result of the spending and investments. The audit must evaluate
the cost—effectiveness of the utility’s conservation programs.

(i) Up to three percent of a utility’s conservation spending obligation under this section
may be used for program pre—evaluation, testing, and monitoring and program audit and
cvaluation.

Subd. 2a. Energy and conservation account. The commissioner must deposit money
contributed under subdivisions la and 1b in the energy and conservation account in the gen-
cral fund. Money in the account is appropriated to the department for programs designed to
meet the energy conservation needs of low—income persons and to make energy conserva-
tion improvements in areas not adcquately served under subdivision 2, including research
and development projects included in the definition of energy conservation improvement in
subdivision 1. Interest on money in the account accrues to the account. Using information
collected under section 216C.02, subdivision 1, paragraph (b), the commissioner must, to the
extent possible, allocate enough money to programs for low—income persons to assure that
their needs are being adcquately addressed. The commissioner must request the commis-
sioner of finance to transfer money from the account to the commissioner of education for an
energy conservation program for low—income persons. In establishing programs, the com-
missioner must consult political subdivisions and nonprofit and community organizations,
especially organizations engaged in providing energy and weatherization assistance to low—
income persons. At lcast one program must address the need for energy conservation im-
provements in areas in which 4 high percentage of residents use fuel oil or propane to fuel
their source of home heating. The commissioner may contract with a political subdivision, a
nonprofit or community organization, a public utility, a municipality, or a cooperative elec-
tric association to implement its programs. The commissioner may provide grants to any per-
son to conduct rescarch and development projects in accordance with this section.

Subd. 2b. Recovery of expenses. The commission shall allow a utility to recover ex-
penses resulting from a conservation improvement program required by the department and
contributions to the energy and conservation account, unless the recovery would be inconsis-
tent with a financial incentive proposal approved by the commission. In addition, a utility
may file annually, or the Public Utilities Commission may require the utility to file, and the
commission may approve, rate schedules containing provisions for the automatic adjustment
of charges for utility service in direct relation to changes in the expenses of the utility for real
and personal property taxes, fees, and permits, thc amounts of which the utility cannot con-
trol. A public utility is eligible to file for adjustment for real and personal property taxes, fees,
and permits under this subdivision only if, in the year previous to the year in which it files for
adjustment, it has spent or invested at least 1.75 percent of its gross revenues from provision
of electric service, excluding gross operating revenues from electric service provided in the
state to large electric customer facilities for which the commissioner has issued an exemption
under subdivision 1a, paragraph (b), and 0.6 percent of its gross revenues from provision of
gas service, excluding gross operating revenues from gas services provided in the state to
large electric customer facilities for which the commissioner has issued an exemption under
subdivision 1a, paragraph (b), for that year for energy conservation improvements under this
section.
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Subd. 3. Ownership of energy conservation improvement. An energy conservation
improvement made to or installed in a building in accordance with this section, except sys-
tems owned by the utility and designed to turn off, limit, or vary the delivery of energy, are the
exclusive property of the owner of the building except to the extent that the improvement is
subjected to a security interest in favor of the utility in case of a loan to the building owner.
The utility has no liability for loss, damage or injury caused directly or indirectly by an ener-
gy conservation improvement except for negligence by the utility in purchase, installation,
or modification of the product.

Subd. 4. Federal law prohibitions. If investments by public utilities in energy con-
servation improvements are in any manner prohibited or restricted by federal law and there is
a provision under which the prohibition or restriction may be waived, then the commission,
the governor, or any other necessary statc agency or officer shall take all necessary and ap-
propriate steps to secure a waiver with respect to those public utility investments in energy
conservation improvements included in this section.

Subd. 5. Efficient lighting program. (a) Each public utility, cooperative clectric asso-
ciation, and municipal utility that provides electric service to retail customers shall include as
part of its conservation improvement activities a program to strongly encourage the use of
fluorescent and high~intensity discharge lamps. The program must include at least a public
information campaign to encourage use of the lamps and proper management of spent lamps
by all customer classifications.

(b) A public utility that provides electric service at retail to 200,000 or more customers
shall establish, either directly or through contracts with other persons, including lamp
manufacturers, distributors, wholesalers, and retailers and local government units, a system
to collect for delivery to a reclamation or recycling facility spent fluorescent and high—inten-
sity discharge lamps from households and from small businesses as defined in section
645.445 that generate an average of fewer than ten spent lamps per year.

(c) A collection system must include establishing reasonably convenient locations for
collecting spent lamps from households and financial incentives sufficient to encourage
spent lamp generators to take the lamps to the collection locations. Financial incentives may
include coupons for purchase of new fluorescent or high—intensity discharge lamps, a cash
back system, or any other financial incentive or group of incentives designed to collect the
maximum number of spent lamps from households and small businesses that is reasonably
feasible.

(d) A public utility that provides electric service at retail to fewer than 200,000 custom-
ers, a cooperative electric association, or a municipal utility that provides electric service at
retail to customers may establish a collection system under paragraphs (b) and (c) as part of
conservation improvement activities required under this section.

(e) The commissioner of the Pollution Control Agency may not, unless clearly required
by tederal law, require a public utility, cooperative electric association, or municipality that
establishes a household fluorescent and high—intensity discharge lamp collection system un-
der this section to manage the lamps as hazardous waste as long as the lamps are managed to
avoid breakage and are delivered to a recycling or reclamation facility that removes mercury
and other toxic materials contained in the lamps prior to placement of the lamps in solid
waste.

(f) If a public utility, cooperative electric association, or municipal utility contracts with
a local government unit to provide a collection system under this subdivision, the contract
must provide for payment to the local government unit of all the unit’s incremental costs of
collecting and managing spent lamps.

(g) All the costs incurred by a public utility, cooperative electric association. or munici-
pal utility for promotion and collection of fluorescent and high—intensity discharge lamps
under this subdivision are conservation improvement spending under this section.

Subd. 6. Renewable energy research. (a) A public utility that owns a nuclear genera-
tion facility in the state shall spend five percent of the total amount that utility is required to
spend under this section to support basic and applied research and demonstration activities at
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the University of Minnesota Initiative for Renewable Energy and the Environment for the
development of renewable energy sources and technologies. The utility shall transfer the re-
quired amount to the University of Minnesota on or before July 1 of each year and that annual
amount shall be deducted from the amount of money the utility is required to spend under this
section. The University of Minnesota shall transfer at least ten percent of these funds to at
least one rural campus or experiment station.

(b) Research funded under this subdivision shall include:

(1) development of environmentally sound production, distribution, and use of energy,
chemicals, and materials from renewable sources;

(2) processing and utilization of agricultural and forestry plant products and other bio—-
based, renewable sources as a substitute for fossil-fuel-based energy, chemicals, and materi-
als using a variety of means including biocatalysis, biorefining, and fermentation;

(3) conversion of state wind resources to hydrogen for energy storage and transporta-
tion 1o areas of energy demand;

{(4) improvements in scalable hydrogen fuel cell technologies; and

(5) production of hydrogen from bio—based, renewable sources; and sequestration of
carbon.

(c) Notwithstanding other law to the contrary, the utility may, but is not required to,
spend more than two percent of its gross operating revenues from service provided in this
state under this section or section 216B.2411.

(d) This subdivision expires June 30, 2008.

History: /1980 ¢ 579 5 18; 1980 c 614 s 123; 1981 ¢ 356 5 182,248; 1982 ¢ 561 s 4;
1983 ¢ 1795 6-8; 1989 ¢ 3385 2,3; 1991 c 235 art 1 52; 1992 ¢ 478 5 2,3; 1993 ¢ 249 s
31; 1994 ¢ 4835 1, 1994 c 641 art 3s1; artd s4; 1994 c 644 5 3; 1998 ¢ 273 s 11; 1998
¢350s 1; 1999 ¢ 140 5 2-7; 2001 ¢ 212 art 8 s 4-7,12; 1Sp2001 c 4 art 6 s 44-46,77;
2003 ¢ 1305 12; 1Sp2003 ¢ 1l art2 s 5; art 3 s4; 2004 ¢ 216 5 3; 2005 ¢ 97 art 7 s 1,2

216B.2411 DISTRIBUTED ENERGY RESOURCES.

Subdivision 1. Generation projects. (a) Any municipality or rural electric association
providing elcctric service and subject to section 216B.241 that is meeting the objectives un-
der section 216B.1691 may, and each public utility may, use five percent of the total amount
to be spent on energy conservation improvements under section 216B.241, on:

(1) projects in Minnesota to construct an electric generating facility that utilizes eligible
renewable energy sources as defined in subdivision 2, such as methane or other combustible
gases derived from the processing of plant or animal wastes, biomass fuels such as short—
rotation woody or fibrous agricultural crops, or other renewable fuel, as its primary fuel
source; or

(2) projects in Minnesota to install a distributed generation facility of ten megawatts or
less of interconnected capacity that is fueled by natural gas, renewable fuels, or another simi-
larly clean fuel.

(b) For public utilities, as defined under section 216B.02, subdivision 4, projects under
this section must be considered energy conservation improvements as defined in section
216B.241. For cooperative electric associations and municipal utilities, projects under this
section must be considered load—management activities described in section 216B.241, sub-
division 1, paragraph (i).

Subd. 2. Definitions. (a) For the purposes of this section. the terms defined in this subdi-
vision and section 216B.241, subdivision 1, have the meanings given them.

(b) “Eligible renewable energy sources™ means fuels and technologies to generate elec-
tricity through the use of any of the resources listed in section 216B.1691, subdivision 1,
paragraph (a), clause (1), except that the term “biomass™ has the meaning provided under
paragraph (c).
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(c) “Biomass” includes:

(1) methane or other combustible gases derived from the processing of plant or animal
material;

(2) alternative fuels derived from soybean and other agricultural plant oils or animal

fats;
(3) combustion of barley hulls, corn, soy—based products, or other agricultural prod-
ucts; . :
(4) wood residue from the wood products industry in Minnesota or other wood products
such as short—rotation woody or fibrous agricultural crops; and

(5) landfill gas, mixed municipal solld waste, and refuse—derived fuel from mixed mu-
nicipal solid waste.

Subd. 3. Other provisions. (a) Electricity generated by a facility constructed with
funds provided under this section and using an eligible renewable energy source may be
counted toward the renewable energy objectives in section 216B.1691, subject to the provi-
sions of that section.

(b) Two or more entities may pool resources under this section to provide assistance
Jointly to proposed eligible renewable energy projects. The entities shall negotiate and agree
among themselves for allocation of benefits associated with a project, such as the ability to
count energy generated by a project toward a utility’s renewable cnergy objectives under sec-
tion 216B.1691. The entities shall provide a summary of the allocation of benetits to the com-
missioner. A utility may spend funds under this section for projects in Minnesota that are out-
side the service territory of the utility.

History: 2001 ¢ 212 art 8 s 13,14; 2002 ¢ 398 s 11; 1Sp2003 c 11 art 25 6

216B.242 NATURAL GAS INVERTED RATES PROGRAM.

The commission may initiate a program designed to demonstrate the effect of inverted
rates on promoting conservation by the residential customers of natural gas utilities. Any in-
verted rates ordered by the commission shall present customers with a tailblock price that, to
the maximum extent practicable, reflects the replacement cost of gas. Total revenues col-
lected from customers involved in this pilot program may not exceed those that would be
collected under a flat rate. The commission may order one public gas utility-to implement a
pilot program of inverted rates for residential customers and to monitor the effects of these
rates on gas consumption, and on costs to residential customers. The program shall includc a
sufhclent number of residential customers to provide statlsllcdlly significant conclusions re-
garding the effects and costs of inverted rates.

History: 1983 ¢ 289 s 115 subd 1; 1983 ¢ 301 s 172; 1987 ¢ 312 art 1 5 26 subd 2;
1993 c 163 art 1 527

216B.2421 DEFINITION OF LARGE ENERGY FACILITY.

Subdivision 1. Applicability. The definition in this section applies to this section and
sections 2168.2422 and 216B.243.

Subd. 2. Large energy facility. “Large energy facility” means:

(1) any electric power generating plant or combination of plants at a single site with a
combined capacity of 50,000 kilowatts or more and transmission lines directly associated
with the plant that are necessary 1o interconnect the plant to the transmission system;

(2) any high—voltage transmission line with a capacity of 200 kilovolts or more and
greater than 1,500 feet in length;

(3) any high—voltage transmission line with a capacity of 100 kilovolts or more with
more than ten miles of its length in Minnesota or that crosses a state line;

(4) any pipeline greater than six inches in diameter and having more than 50 miles of its
length in Minnesota used for the transportation of coal, crude petroleum or petroleum fuels or
oil, or their derivatives;
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(5) any pipeline for transporting natural or synthetic gas at pressures in excess of 200
pounds per square inch with more than 50 miles of its length in Minnesota;

(6) any facility designed for or capable of storing on a single sitc more than 100,000
gallons of liquefied natural gas or synthetic gas;

(7) any underground gas storage facility requiring a permit pursuant to section
1031.681;

(8) any nuclear fuel processing or nuclear waste storage or disposal facility; and

(9) any facility intended to convert any material into any other combustible fuel and
having the capacity to process in excess of 75 tons of the material per hour.

Subd. 3. [Repealed, 2001 ¢ 212 art 7 s 36]

History: 1974 ¢ 307 s 2; 1975 ¢ 1705 1; 1977 ¢ 381 s 8; Fx1979 ¢ 25 11; 1981 ¢
356 5248; 1982 ¢ 561 s 1; 1991 ¢ 199 art2 s 1; 1993 ¢ 327 5 8,9; 1993 ¢ 356 s 2; 2001 ¢
212art7s529;2005¢ 97 art 1s4

216B.2422 RESOURCE PLANNING; RENEWABLE ENERGY.

Subdivision 1. Definitions. (a) For purposes of this section, the terms defined in this
subdivision have the meanings given them.

(b) “Utility” means an entity with the capability of generating 100,000 kilowatts or
more of clectric power and serving, either directly or indirectly, the needs of 10,000 retail
customers in Minnesota. Utility does not include federal power agencies.

(c) “Renewable energy” means electricity generated through use of any of the following
resources:

(1) wind;

(2) solar;

(3) geothermal;

(4) hydro;

(5) trees or other vegctation; or

(6) landfill gas.

(d) “Resource plan” means a set of resource options that a utility could use to meet the
service needs of its customers over a forecast period, including an explanation of the supply
and demand circumstances under which, and the extent to which, each resource option would
be used to meet those service needs. These resource options include using, refurbishing, and
constructing utility plant and equipment, buying powcr generated by other entities, control-
ling customer loads, and implementing customer encrgy conservation.

(e) “Refurbish” means to rebuild or substantially modify an existing electricity generat-
ing resource of 30 megawatts or greater.

Subd. 2. Resource plan filing and approval. A utility shall file a resource plan with the
commission periodically in accordance with rules adopted by the commission. The commis-
sion shall approve, reject, or modify the plan of a public utility, as defined in section 216B.02,
subdivision 4, consistent with the public interest. In the resource plan proceedings of all other
utilities, the commission’s order shall be advisory and the order’s findings and conclusions
shall constitute prima facie evidence which may be rebutted by substantial evidence in all
other proceedings. With respect to utilities other than those defined in section 216B.02, sub-
division 4, the commission shall consider the filing requirements and decisions in any com-
parable proceedings in another jurisdiction. As a part of its resource plan filing, 4 utility shall
include the least cost plan for meeting 50 and 75 percent of all new and refurbished capacity
needs through a combination of conservation and renewable energy resources.

Subd. 2a. Historical data and advance forecast. Each utility required to file a resource
plan under this section shall include in the filing all applicable annual information required
by section 216C.17, subdivision 2, and the rules adopted under that section. To the extent that
a utility complies with this subdivision, it is not required to file annual advance forecasts with
the department under section 216C.17, subdivision 2.
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Subd. 3. Environmental costs. (a) The commission shall, to the extent practicable,
quantify and establish a range of environmental costs associated with each method of elec-
tricity generation. A utility shall use the values established by the commission in conjunction
with other external factors, including socioeconomic costs, when evaluating and selccting
resource options in all proceedings before the commission, including resourcc plan and cer-
tificate of need proceedings.

(b) The commission shall establish interim environmental cost values associated with
each method of electricity generation by March 1, 1994. These values expire on the date the
commission establishes cnvironmental cost values under paragraph (a).

Subd. 4. Preference for renewable energy facility. The commission shall not approve
a new or refurbished nonrcnewable energy facility in an integrated-resource plan or a certifi-
cate of need, pursuant to section 216B.243, nor shall the commission allow rate recovery pur-
suant to section 216B.16 for such a nonrcnewable energy facility. unless the utility has dem-
onstrated that a renewable energy facility is not in the public interest.

Subd. 5. Bidding; exemption from certificate of need proceeding. (a) A utlhty may
select resources to meet its projected energy demand through a bidding process approved or
established by the commission. A utility shall use the environmental cost estimates deter-
mined under subdivision 3 in evaluating bids submitted in a process established under this
subdivision. '

(b) Notwithstanding any other provision of this section, if an electric power generating
plant, as described in section 216B.2421, subdivision 2, clause (1), is selected in a bidding
process approved or established by the commission, a certiticate of need procecding under
section 216B.243 is not required.

(c) A certificate of need proceeding is also not required for an electric power generating
plant that has been selected in a bidding-process approved or established by the commission,
or such other selection process approved by the commissjon, to satisfy, in whole or in part,
the wind power mandate of section 216B.2423 or the biomass mandate of section
216B.2424.

Subd. 6. Consolidation of resource planning and certificate of need. A utility shall
indicate in its resource plan whether it intends to site or construct a large energy facility. If the
utility’s resource plan includes a proposed large energy facility and construction of that facil-
ity is likely to begin before the utility files its next resource plan, the commission shall con-
duct the resource plan proceeding consistent with the requirements of scction 216B.243 with
respect to the proposed facility. If the commission approves the proposed facility i in the re-
source plan. a separate certificate of need proceeding is not required. .

History: 1993 ¢ 356 s 3; 1994 ¢ 644 s +4; 1997 ¢ 176 s 2; 1997 ¢ 198 5 1

216B.2423 WIND POWER MANDATE.

Subdivision 1. Mandate. A public utility, as defined in section 216B.02, subdivision 4.
that operates a nuclear—powered electric generating plant within this state must construct and
operate, purchase, or contract to construct and operate: (1) 225 megawatts of eleetric energy
installed capacity generated by wind energy conversion systems within the state by Decem-
ber 31. 1998; and (2) an additional 200 megawatts of installed capacity so gencratcd by De-
cember 31, 2002.

For the purpose of this section, *“wind energy conversion system™ has the meaning given
it in section 216C.06, subdivision 19.

Subd. 2. Resource planning mandate. The Public Utilities Commission shall order a
public utility subject to subdivision 1, to construct and operate, purchase, or contract to pur-
chase an additional 400 megawatts of electric energy installed capacity generated by wind
Cnergy conversion systems by December 31, 2002, subject to resource planning and least
cost planning requirements in section 216B. 2422,

Subd. 2a. Site preference. The Public Utilities Commission Shd” ensure that a utility
subject to the requirements of subdivision 1, clause (2), shall implement that clause with a
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preference for wind energy conversion systems within the state. This preference shall not
prevent the utility from constructing or contracting to construct wind energy conversion sys-
tems outside the statce, if the Public Utilitics Commission determines that selection of a facili-
ty within the state conflicts with the requirements of section 216B.03.

Subd. 3. Standard contract for wind energy conversion systems. The Public Utilities
Commission shall require a public utility subject to subdivision 1 to develop and file in a
form acceptable to the commission by October 1, 1997, a standard form contract for the pur-
chase of electricity from wind conversion systems with installed capacity of two megawatts
and less. For purposes of applying the two megawatts limit, the installed capacity sold to the
public utility from a single seller or affiliated group of sellers shall be cumulated. The stan-
dard contract shall include all the terms and conditions for purchasing wind—generated pow-
er by the utility, except for price and any other specific terms necessary to ensure system reli-
ability and safety, which shall be separately negotiable.

History: /1994 c 641 art 35 2; 1997 ¢ 216 s 123; 1999 ¢ 200 s 3

216B.2424 BIOMASS POWER MANDATE.

Subdivision 1. Farm—-grown closed-loop biomass. (a) For the purposes of this section,
“farm—grown closed—loop biomass” means biomass, as defined in section 216C.051, subdi-
vision 7, that:

(1) is intentionally cultivated, harvested, and prepared for usc, in whole or in part, as a
fuel for the generation of electricity;

(2) when combusted, releases an amount of carbon dioxide that is less than or approxi-
mately equal to the carbon dioxide absorbed by the biomass fuel during its growing cycle;
and

(3) is fired in a new or substantially retrofitted electric generating facility that is:

(i) located within 400 miles of the site of the biomass production; and

(ii) designed to use biomass to meet at least 75 percent of its fuel requirements.

(b) The legislaturc finds that the negative environmental impacts within 400 miles of
the facility resulting from transporting and combusting the biomass are offset in that region
by the environmental benefits to air, soil, and water of the biomass production.

(c) Among the biomass fuel sources that meet the requirements of paragraph (a).
clauses (1) and (2), are poplar, aspen, willow, switch grass, sorghum, alfalfa, cultivated prai-
ric grass, and sustainably managed woody biomass.

(d) For the purpose of this section, “sustainably managed woody biomass” means:

(1) brush, trees, and other biomass harvested from within designated utility, railroad,
and road rights—of—way;

(2) upland and lowland brush harvested from lands incorporated into brushland habitat
management activities of the Minnesota Department of Natural Resources;

(3) upland and lowland brush harvested from lands managed in accordance with Min-
nesota Department of Natural Resources “Best Management Practices for Managing Brush-
lands”; )

(4) logging slash or waste wood that is created by harvest, by precommercial timber
stand improvement to meet silvicultural objectives, or by fire, disease, or insect control treat-
ments, and that is managed in compliance with the Minnesota Forest Resources Council’s
“Sustaining Minnesota Forest Resources: Voluntary Site—Level Forest Management Guide-
lines for Landowners, Loggers and Resource Managers” as modified by the requirement of
this subdivision; and

(5) trees or parts of trees that do not meet the utilization standards for pulpwood. posts,
bolts, or sawtimber as described in the Minnesota Department of Natural Resources Division
of Forestry Timber Sales Manual, 1998, as amended as of May 1, 2005, and the Minnesota
Department of Natural Resources Timber Scaling Manual, 1981, as amended as of May 1,
2005, except as provided in paragraph (a), clause (1), and this paragraph, clauses (1) to (3).
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Subd. 1a. Municipal waste—to—energy project. (a) This subdivision applies only to a
biomass project owned or controlled, directly or indirectly, by two municipal utilities as de-
scribed in subdivision 5a, paragraph (b).

(b) Woody biomass from state—owned land must be harvested in compliance with an
adopted management plan and a program of ecologically based third—party certification.

"(c) The project must prepare a fuel plan on an annual basis after commercial operation
of the project as déscribed in the power contract between the project and the public utility,
and must also prepare annually certificates reflecting the types of fuel used in the preceding
year by the project, as described in the power contract. The fuel plans and certificates shall
also be filed with the Minnesota Department of Natural Resources and the Minnesota De-
partment of Commerce within 30 days after being provided to the public utility, as provided
by the power contract. Any person who believes the fuel plans, as amended, and certificates
show that the project does not or will not comply with the fuel requirements of this subdivi-
sion may file a petition with the commission seeking such a determination.

(d) The wood procurement process must utilize third—party audit certification systems
to verify that applicable best management practices were utilized in the procurement of the
sustainably managed biomass. If there is a failure to so verify in any two consecutive years
during the original contract term, the farm—grown closed-loop biomass requirements of sub-
division 2 must be increased to 50 percent for the remaining contract term period; however, if
in two consecutive subsequent years after the increase has been implemented, it is verified
that the conditions in this subdivision have been met, then for the remaining original contract
term the closed—loop biomass mandate reverts to 25 percent. If there is a subsequent failure
to verify in a ycar after the first failure and implementation of the 50 percent requirement,
then the closcd—loop percentage shall remain at 50 percent for each remaining year ot the
contract term.

(e) In the closed—loop plantation, no transgenic plants may be used.

(f) No wood may be harvested from any lands identified by the final or preliminary
Minnesota County Biological Survey as having statewide significance as native plant com-
munities, large populations or concentrations of rare species, or critical animal habitat.

(g) A wood procurement plan must be prepared every five years and public meetings
must be held and written comments taken on the plan and documentation must be provided
on why or why not the public inputs were used.

(h) Guidelines or best management practices for sustainably managed woody biomass
must be adopted by:

(1) the Minnesota Department of Natural Resources for managing and maintaining
brushland and open land habitat on public and private lands, including, but not limited to,
provisions of sections 84.941, 84.942, and 97A.125; and

(2) the Minnesota Forest Resources Council for logging slash, using the most recent
available scientific information regarding the removal of woody biomass from forest lands,
to sustain the management of forest resources as defined by section 89.001, subdivisions 8
and 9, with particular attention to soil productivity, biological diversity as defined by section
89A.01, subdivision 3, and wildlife habitat.

These guidelines must be completed by July I, 2007, and the process of developing
them must incorporate public notification and comment.

(i) The University of Minnesola Initiative for Renewable Energy and the Environment
is encouraged to solicit and fund high—quality research projects to develop and consolidate
scientific information regarding the removal of woody biomass from forest and brush lands,
with particular attention to the environmental impacts on soil productivity, biological diver-
sity, and sequestration of carbon. The results of this research shall be made available to the
public.

(j) The two utilities owning or controlling, directly or indirectly, the biomass project
described in subdivision 5a, paragraph (b). shall fund or obtain funding from nonstate
sources of up to $150,000 by April 1, 2006, to complete the guidelines or best management
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practices described in paragraph (h). The expenditures to be funded under this paragraph do
not include any of the expenditures to be funded under paragraph (i).

Subd. 2. Interim exemption. (a) A biomass project proposing to use, as its primary fuel
over the life of the project, short—rotation woody crops, may use as an interim fuel agricultur-
al waste and other biomass which is not farm—grown closed—loop biomass for up to six years
after the project’s electric generating facility becomes operational; provided, the project de-
veloper demonstrates the project will use the designated short-rotation woody crops as its
primary fuel after the interim period and provided the location of the interim fuel production
meets the requirements of subdivision 1, paragraph (a), clause (3).

(b) A biomass project proposing to use, as its primary fuel over the life of the project,
short—rotation woody crops, may use as an interim fuel agricultural waste and other biomass
which is not farm—grown closed—loop biomass for up to three years after the project’s electric
generating facility becomes operational; provided, the project developer demonstrates the
project will use the designated short-rotation woody crops as its primary fuel after the inter-
im period.

(c) A biomass project that uses an interim fuel under the terms of paragraph (b) may, in
addition, use an interim fuel under the terms of paragraph (a) for six years less the number of
years that an interim fuel was used under paragraph (b).

(d) A project developer proposing to use an exempt interim fuel under paragraphs (a)
and (b) must demonstrate to the public utility that the project will have an adequate supply of
short—rotation woody crops which meet the requirements of subdivision 1 to fuel the project
after the interim period.

(e) If a biomass project using an interim fuel under this subdivision is or becomes owned
or controlled, directly or indirectly, by two municipal utilities as described in subdivision 5a,
paragraph (b), the project is deemed to comply with the requirement under this subdivision to
use as its primary fuel farm—grown closed—loop biomass if farm—grown closed—loop bio-
mass comprises no less than 25 percent of the fuel used over the life of the project. For pur-
poses of this subdivision, “life of the project” means 20 years from the date the project be-
comes operational or the term of the applicable power purchase agreement between the proj-
cct owner and the public utility, whichever is longer.

Subd. 3. Fuel exemption. Over the duration of the contract of a biomass power facility
selected to satisfy the mandate in subdivision 5, fuel sources that are not biomass may be used
to satisfy up to 25 percent of the fuel requirements of a biomass power facility selected to
satisfy the biomass power mandate in subdivision 5, except that agricultural crop wastes,
such as oat hulls, may be used to satisfy more than 25 percent of the fuel requirements of a
power facility selected to satisfy the biomass power mandate in subdivision 5 if the wastes
are co—fired with the fuel authorized for the facility. A biomass power facility selected to sat-
isfy the mandate in subdivision 5 also may use fuel sources that are not biomass during any
period when biomass fuel sources are not reasonably available to the facility due to any cir-
cumstances constituting an act of God. Fuel sources that are not biomass used during such a
period of biomass fuel source unavailability shall not be counted toward the 25 percent ex-
emption provided in this subdivision. For purposes of this subdivision, “act of God” means
any natural disaster or other natural phenomenon of an exceptional, inevitable, or irresistible
character, including, but not limited to, flood, fire, drought, earthquake, and crop failure re-
sulting from climatic conditions, infestation, or disease.

Subd. 4. Financial viability. A biomass project developer must demonstrate to the pub-
lic utility evidence of sufficient financial viability necessary for the construction and opera-
tion of the biomass project.

Subd. 5. Mandate. (a) A public utility, as defined in section 216B.02, subdivision 4,
that opcrates a nuclear—powered electric generating plant within this state must construct and
operate, purchase, or contract to construct and operate (1) by December 31, 1998, 50 mega-
watts of electric energy installed capacity generated by farm—grown closed—loop biomass
scheduled to be operational by December 31, 2001; and (2) by December 31, 1998, an addi-
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tional 75 megawatts of installed capacity so generated scheduled to be operational by De-
cember 31, 2002.

(b) Of the 125 megawatts of biomass electricity installed capacity required under this
subdivision, no more than 55 megawatts of this capacity may be provided by a facility that
uses poultry litter as its primary fuel source and any such facility:

(1) need not use biomass that complies with the definition in subdivision 1;

(2) must enter into a contract with the public utility for such capacity, that has an average
purchase price per megawatt hour over the life of the contract that is equal to or less than the
average purchase price per megawatt hour over the life of the contract in contracts approved
by the Public Utilities Commission before April 1, 2000, to satisfy the mandate of this sec-
tion, and file that contract with the Public Utilities Commission prior to September 1, 2000;
and

(3) must schedule such capacity to be operational by December 31, 2002.

(c) Of the total 125 megawatts of biomass electric energy installed capacity required
under this section, no more than 75 megawatts may be provided by a single project.

(d) Of the 75 megawatts of biomass electric cnergy installed capacity requircd under
paragraph (a), clause (2), no more than 33 megawatts of this capacity may bc provided by a
St. Paul district heating and cooling system cogeneration facility utilizing waste wood as a
primary fuel source. The St. Paul district heating and cooling system cogeneration facility
need not use biomass that complies with the definition in subdivision 1.

(e) The public utility must accept and consider on an equal basis with othcr biomass
proposals:

(1) a proposal to satisfy the requirements of this section that includes a project that ex-
ceeds the megawatt capacity requirements of either paragraph (a), clause (1) or (2), and that
proposes to sell the excess capacity to the public utility or to other purchasers; and

(2) a proposal for a new facility to satisfy more than ten but not more than 20 megawatts
of the electrical generation requirements by a small business—sponsored independent power
producer facility to be located within the northern quarter of the state, which means the area
located north of Constitutional Route No. 8 as described in section 161.114, subdivision 2,
and that utilizes biomass residue wood, sawdust, bark, chipped wood, or brush to generate
electricity. A facility described in this clause is not required to utilize biomass complying
with the definition in subdivision 1, but must be under construction by December 31, 2005.

(f) If a public utility files a contract with the commission for electric energy installed
capacity that uses poultry litter as its primary fuel source, the commission must do a prelimi-
nary review of the contract to determine if it meets the purchase price criteria provided in
paragraph (b), clause (2). The commission shall perform its review and advise the parties of
its determination within 30 days of filing of such a contract by a public utility. A public utility
may submit by September 1, 2000, a revised contract to address the commission’s prelimi-
nary determination.

(g) The commission shall finally approve, modify, or disapprove no later than July 1,
2001, all contracts submitted by a public utility as of September 1, 2000, to meet the mandate
set forth in this subdivision.

(h) If a public utility subject to this section exercises an option to increase the generating
capacity of a project in a contract approved by the commission prior to April 25, 2000, to
satisfy the mandate in this subdivision, the public utility must notify the commission by Scp-
tember 1, 2000, that it has exercised the option and include in the notice the amount of addi-
tional megawatts to be generated under the option exercised. Any review by the commission
of the project after exercise of such an option shall be based on the same criteria used to re-
view the existing contract.

(i) A facility specificd in this subdivision qualifies for exemption from property taxa-
tion under section 272.02, subdivision 45.
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Subd. 54. Reduction of biomass mandate. (a) Notwithstanding subdivision 5, the bio-
mass electric energy mandate must be reduced from 125 megawatts to 110 megawatts.

(b) The Public Utilities Commission shall approve a request pending before the com-
mission as of May 15, 2003, for amendments to and assignment of a power purchase agree-
ment with the owner of a facility that uses short-rotation, woody crops as its primary fuel
previously approved to satisfy a portion of the biomass mandate if the owner of the project
agrees to reduce the size of its project from 50 megawatts to 35 megawatts, while maintain-
ing an average price for energy in nominal dollars measured over the term of the power pur-
chase agreement at or below $104 per megawatt-hour, exclusive of any price adjustments
that may take effect subsequent to commission approval of the power purchase agreement, as
amended. The commission shall also approve, as necessary, any subsequent assignment or
sale of the power purchasc agreement or ownership of the project to an entity owned or con-
trolled, directly or indirectly, by two municipal utilities located north of Constitutional Route
No. 8. as described in section 161.114, which currently own electric and steam generation
facilities using coal as a fuel and which propose to retrofit their existing municipal electrical
generating facilities to utilize biomass fuels in order to perform the power purchase agree-
ment,

(c) If the power purchase agreement described in paragraph (b) is assigned to an entity
that is, or bccomes, owned or controlled, directly or indirectly, by two municipal entities as
described in paragraph (b), and the power purchase agreement meets the price requirements
of paragraph (b), the commission shall approve any amendments to the power purchase
agreement necessary to reflect the changes in project location and ownership and any other
amendments made necessary by those changes. The commission shall also specifically find
that:

(1) the power purchase agreement complies with and fully satisfies the provisions of
this section to the full extent of its 35-megawatt capacity;

(2) all costs incurred by the public utility and all amounts to be paid by the public utility
to the project owner under the terms of the power purchase agreement are fully recoverable
pursuant to section 216B.1645;

(3) subject to prudency review by the commission, the public utility may recover from
its Minnesota retail customers the Minnesota jurisdictional portion of the amounts that may
be incurred and paid by the public utility during the full term of the power purchase agree-
ment; and

(4) if the purchase power agreement meets the requircments of this subdivision, it is rea-
sonable and in the public interest.

(d) The commission shall specifically approve recovery by the public utility of any and
all Minnesota jurisdictional costs incurred by the public utility to improve, construct, install,
or upgrade transmission, distribution, or other electrical facilities owned by the public utility
or other persons in order to permit interconnection of the retrofitted biomass—fueled generat-
ing facilities or to obtain transmission service for the energy provided by the facilities to the
public utility pursuant to section 216B.1645, and shall disapprove any provision in the power
purchase agreement that requires the developer or owner of the project to pay the jurisdic-
tional costs or that permit the public utility to terminate the power purchase agreement as a
result of the existence of those costs or the public utility’s obligation to pay any or all of those
Costs.

Subd. 6. Remaining megawatt compliance process. (a) If there remain megawatts of
biomass power generating capacity to fulfill the mandatc in subdivision 5 after the commis-
sion has taken final action on all contracts filed by September 1, 2000, by a public utility, as
amended and assigned, this subdivision governs final compliance with the biomass energy
mandate in subdivision 5 subject to the requirements of subdivisions 7 and 8.

(b) To the extent not inconsistent with this subdivision, the provisions of subdivisions 2,
3,4, and 5 apply to proposals subject to this subdivision.
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(c) A public utility must submit proposals to the commission to complete the biomass
mandate. The commission shall require a public utility subject to this section to issue a re-
quest for competitive proposals for projects for electric generation utilizing biomass as de-
fined in paragraph (f) of this subdivision to provide the remaining megawatts of the mandate.
The commission shall set an expedited schedule for submission of proposals to the utility,
selection by the utility of proposals or projects, negotiation of contracts, and review by the
commission of the contracts or projects submitted by the utility to the commission.

(d) Notwithstanding the provisions of subdivisions 1 to 5 but subject to the provisions of
subdivisions 7 and 8, a new or existing facility proposed under this subdivision that is fueled
either by biomass or by co—firing biomass with nonbiomass may satisfy the mandate in this
section. Such a facility need not use biomass that complics with the definition in subdivision
1 if it uses biomass as defined in paragraph (f) of this subdivision. Generating capacity pro-
duced by co-firing of biomass that is operational as of April 25, 2000, does not meet the re-
quirements of the mandate, except that additional co—firing capacity added at an existing fa-
cility after April 25, 2000, may be used to satisfy this mandate. Only the number of mega-
watts of capacity at a facility which co—fires biomass that are directly attributable to the bio-
mass and that become operational after April 25, 2000. count toward meeting the biomass
mandate in this section.

(¢) Nothing in this subdivision precludes a facility proposed and approved under this
subdivision from using fuel sources that arc not biomass in compliance with subdivision 3.

(f) Notwithstanding the provisions of subdivision 1, for proposals subject to this subdi-
vision, “biomass” includes farm—grown closed-loop biomass; agricultural wastes, including
animal, poultry, and plant wastes; and waste wood, including chipped wood, bark, brush, res-
idue wood, and sawdust.

(g) Nothing in this subdivision atfects in any way contracts entered into as of April 25,
2000, to satisfy the mandate in subdivision 5.

(h) Nothing in this subdivision requires a public utility to retrofit its own power plants
for the purpose of co—firing biomass [uel, nor is a utility prohibited from retrofitting its own
power plants for the purpose of co—firing biomass fuel to meet the requirements of this subdi-
vision. '

Subd. 7. Effect on existing projects. The commission may not approve a project pro-
posed after April 25, 2000, which would have an adverse impact on the ability of a project
approved before April 25, 2000, to obtain an adequate supply of the fuel source designated
for the project.

Subd. 8. Agricultural biomass requirement. Of the 125 megawatts mandated in sub-
division 5, or 110 megawatts mandated in subdivision 5a, at least 75 megawatts of the gener-
ating capacity must be generated by facilities that use agricultural biomass as the principal
fuel source. For purposes of this subdivision, agricultural biomass includes only farm—
grown closed-loop biomass and agricultural waste, including animal, poultry, and plant
wastes. For purposes of this subdivision, *“principal fuel source” means a fuel source that sat-
isfies at least 75 percent of the fuel requirements of an electric power generating facility.
Nothing in this subdivision is intended to expand the fucl source requirements of subdiviston
5.

History: 71994 ¢ 641 art 3 5 3; 1995 ¢ 224 5 76; 1996 ¢ 450 5 1; 1998 ¢ 345 5 2;
2000 ¢ 443 s 1-5; 2001 ¢ 7 5 46; 15p2001 ¢ 5 art 3 s 13; 2002 ¢ 379 art 1 5 55; 2003 ¢
127 art 2 s 3; 1Sp2003 ¢ 11 art 2 s 7,16; 2005 ¢ 97 art 5 s 1-6: 1Sp2005 ¢ I art 2 s 140;
2006 ¢ 259 artd s 4

216B.2425 STATE TRANSMISSION PL.AN.

Subdivision 1. List. The commission shall maintain a list of certified high—voltage
transmission line projects.
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Subd. 2. List development; transmission projects report. (1) By November 1 of each
odd—-numbered year, a transmission projects report must be submitted to the commission by
each utility, organization, or company that:

(1) is a public utility, a municipal utility, a cooperative electric association, the genera-
tion and transmission organization that serves each utility or association, or a transmission
company; and )

(2) owns or operates electric transmission lines in Minnesota.

(b) The report may be submitted jointly or individually to the commission.

(c) The report must:

(1) list specific present and reasonably foreseeable future inadequacies in the transmis-
sion system in Minnesota;

(2) identify alternative means of addressing each inadequacy listed;

(3) identify general economic, environmental, and social issues associated with each
alternative; and

(4) provide a summary of public input related to the list of inadequacies and the role of
local government officials and other interested persons in assisting to develop the list and
analyze alternatives.

(d) To meet the requirements of this subdivision, reporting parties may rely on available
information and analysis developed by a regional transmission organization or any subgroup
of a regional transmission organization and may develop and include additional information
as necessary. :

Subd. 3. Commission approval. By June 1 of each even—numbered year, the commis-
sion shall adopt a state transmission project list and shall certify, certify as modified, or deny
certification of the projects proposed under subdivision 2. The commission may only certify
a project that is a high—voltage transmission line as defined in section 216B.2421, subdivi-
sion 2, that the commission finds is:

(1) necessary to maintain or enhance the reliability of electric service to Minnesota con-
sumers;

(2) needed, applying the criteria in section 216B.243, subdivision 3; and

(3) in the public interest, taking into account electric energy system needs and econom-
ic, environmental, and social interests aflected by the project.

Subd. 4. List; effect. Certification of a project as a priority electric transmission project
satisfies section 216B.243. A certified project on which construction has not begun more
than six years after being placed on the list, must be reapproved by the commission.

Subd. 5. Transmission inventory. The Department of Commerce shall create, main-
tain, and update annually an inventory of transmission lines in the state.

Subd. 6. Exclusion. This section does not apply to any transmission line proposal that
has been approved by, or was pending before, a local unit of government, the Environmental
Quality Board, or the Public Utilities Commission on August 1, 2001.

Subd. 7. Transmission needed to support renewable resources. (a) Each entity sub-
ject to this section shall determine necessary transmission upgrades to support development
of renewable energy resources required to meet objectives under section 216B.1691 and
shall include those upgrades in its report under subdivision 2.

(b) Transmission projects determined by the commission to be necessary to support a
utility’s plan under section 216B.1691 to meet its obligations under that section must be cer-
tified as a priority electric transmission project, satisfying the requirements of section
216B.243. In determining that a proposed transmission project is necessary to support a util-
ity’s plan under section 216B.1691, the commission must find that the applicant has met the
following factors:

(1) that the transmission facility is nccessary to allow the delivery of power from renew-
able sources of energy to retail customers in Minnesota;

(2) that the applicant has signed or will sign power purchase agreements, subject to
commission approval, for resources to meet the renewable energy objective that are depen-
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dent upon or will use the capacity of the transmission facility to serve retail customers in
Minnesota;

(3) that the installation and commercial operation date of the renewable resources to
satisfy the renewable energy objective will match the planned in—service date of the trans-
mission facility; and

(4) that the proposed transmission facility is consistent with a least—cost solution to the
utility’s need for additional clectricity.

History: 2001 ¢ 212 art 7 5 30; 2002 ¢ 379 art 1 s 56; 1Sp2003 ¢ 11 art 2 s 8; 2005
c97artls7;art2s3

NOTE: Subdivision 7, paragraph (b), as added by Laws 2003, chapter 97, article 2, scction 3, expires January 1.2010. Laws
2005, chapter 97, article 2, section 7.

216B.2426 OPPORTUNITIES FOR DISTRIBUTED GENERATION.

The commission shall ensure that opportunities for the installation of distributed gener-
ation, as that term is defined in section 216B.169, subdivision 1, paragraph (c), are consid-
ered in any proceeding under section 216B.2422, 216B.2425, or 216B.243.

History: 2005 c 97 art 8 s 1

216B.243 CERTIFICATE OF NEED FOR LARGE ENERGY FACILITY.

Subdivision 1. Assessment of need criteria. The commission shall, pursuant to chapter
14 and sections 216C.05 to 216C.30 and this section, adopt assessment of need criteria to be
used in the determination of need for large encrgy facilities pursuant to this scction.

Subd. 2. Certificate required. No large energy facility shall be sited or constructed in
Minnesota without the issuance of a certificate of need by the commission pursuant to sec-
tions 216C.05 to 216C.30 and this scction and consistent with the criteria for assessment of
need.

Subd. 3. Showing required for construction. No proposed large energy facility shall
be certified for construction unless the applicant can show that demand for electricity cannot
be met more cost effectively through energy conservation and load—management measures
and unless the applicant has otherwise justified its need. In assessing need, the commission
shall evaluate:

(1) the accuracy of the long-range energy demand forecasts on which the necessity for
the facility is based;

(2) the effect of existing or possible cnergy conservation programs under sections
216C.05 to 216C.30 and this scction or other federal or state legislation on long—term energy
demand; :

(3) the relationship of the proposed facility to overall state energy needs, as described in
the most recent state energy policy and conservation report prepared under section 216C. 18,
or, in the case of a high—voltage transmission line, the relationship of the proposed line to
regional energy needs, as presented in the transmission plan submitted under section
216B.2425;

(4) promotional activities that may have given rise to the demand for this facility;

(5) benefits of this facility, including its uses to protect or enhance environmental quali-
ty, and to increase reliability of energy supply in Minnesota and the region;

(6) possible alternatives for satisfying the energy demand or transmission needs includ-
ing but not limited to potential for increased efficiency and upgrading of existing energy gen-
eration and transmission facilities, load-management programs, and distributed generation;

(7) the policies, rules, and regulations of other state and federal agencies and local gov-
ernments;

(8) any feasible combination of energy conservation improvements, required under
section 216B.241, that can (i) replace part or all of the energy to be provided by the proposed
facility, and (ii) compete with it economically;
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(9) with respect to a high—voltage transmission line, the benefits of enhanced regional
reliability, access, or deliverability to the extent these factors improve the robustness of the
transmission system or lower costs for electric consumers in Minnesota;

(10) whether the applicant or applicants are in compliance with applicable provisions of
sections 216B.1691 and 216B.2425, subdivision 7, and have filed or will file by a date certain
an application for certificate of need under this section or for certification as a priority elec-
tric transmission project under section 216B.2425 for any transmission facilities or upgrades
identified under section 216B.2425, subdivision 7;

(11) whether the applicant has made the demonstrations required under subdivision 3a;
and

(12) if the applicant is proposing a nonrenewable generating plant, the applicant’s as-
sessment of the risk of environmental costs and regulation on that proposed facility over the
expected useful life of the plant, including a proposed means of allocating costs associated
with that risk.

Subd. 3a. Use of renewable resource. The commission may not issue a certificate of
need under this section for a large energy facility that generates electric power by means of a
nonrenewable energy source, or that transmits electric power generated by means of a nonre-
newable energy source, unless the applicant for the certificate has demonstrated to the com-
mission’s satisfaction that it has explored the possibility of generating power by means of
renewablc energy sources and has demonstrated that the alternative selected is less expen-
sive (including environmental costs) than power generated by a renewable energy source.
For purposes of this subdivision, “renewable energy source” includes hydro, wind, solar, and
geothermal energy and the use of trees or other vegetation as fuel.

Subd. 3b. Nuclear power plant; new construction prohibited; relicensing. (a) The
commission may not issue a certificate of need for the construction of a new nuclear—pow-
ered electric gencrating plant.

(b) Any certificate of need for additional storage of spent nuclear fuel for a facility seek-
ing a license extension shall address the impacts of continued operations over the period for
which approval is sought.

Subd. 4. Application for certificate; hearing. Any person proposing to construct a
large energy facility shall apply for a certificate of need and for a site or route permit under
chapter 216E prior to construction of the facility. The application shall be on forms and in a
manner established by the commission. In reviewing each application the commission shall
hold at least one public hearing pursuant to chapter 14. The public hearing shall be held at a
location and hour reasonably calculated to be convenient for the public. An objective of the
public hearing shall be to obtain public opinion on the necessity of granting a certificate of
need and, if a joint hearing is held. a site or route permit. The commission shall designate a
commission employee whose duty shall be to facilitate citizen participation in the hearing
process. Unless the commission determines that a joint hearing on siting and need under this
subdivision and section 216E.03, subdivision 6, is not feasible or more efficient, or otherwise
not in the public interest, a joint hearing under those subdivisions shall be held.

Subd. 5. Approval, denial, or modification. Within 12 months of the submission of an
application, the commission shall approve or deny a certificate of need for the facility. Ap-
proval or denial of the certificate shall be accompanied by a statement of the reasons for the
decision. Issuance of the certificate may be made contingent upon modifications required by
the commission. If the commission has not issued an order on the application within the 12
months provided, the commission may extend the time period upon receiving the consent of
the parties or on its own motion, for good cause, by issuing an order explaining the good
cause justification for extension.

Subd. 6. Application fees; rules. Any application for a certificate of need shall be ac-
companied by the application fee required pursuant to this subdivision. The application fee is
10 be applied toward the total costs reasonably necessary to complete the cvaluation of need
for the proposed facility. The maximum application fee shall be $50,000, except for an ap-
plication for an electric power generating plant as defined in section 216B.2421, subdivision
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2, clause (1), or a high—voltage transmission line as defined in section 216B.2421, subdivi-
sion 2, clause (2), for which the maximum application fee shall be $100,000. Costs exceed-
ing the application fee and reasonably necessary to complete the evaluation of need for the
proposed facility shall be recovered from the applicant. If the applicant is a public utility, a
cooperative electric association, a generation and transmission cooperative electric associa-
tion, a municipal power agency, a municipal electric utility, or a transmission company, the
recovery shall be done pursuant to section 216B.62. The commission shall establish by rule
pursuant to chapter 14 and sections 216C.05 to 216C.30 and this section, a schedule of fees
based on the output or capacity of the facility and the difficulty of assessment of need. Money
collected in this manner shall be credited to the general fund of the statc treasury.

Subd. 7. Participation by other agency or political subdivision. (a) Other state agen-
cies authorized to issue permits for siting, construction or operation of large energy facilities,
and those state agencies authorized to participate in matters before the commission involving
utility rates and adequacy of utility services, shall present their position regarding need and
participate in the public hearing process prior to the issuance or denial of a certificate of need.
Issuance or denial of certificates of need shall be the sole and exclusive prerogative of the
commission and these determinations and certificates shall be binding upon other state de-
partments and agencies, regional, county, and local governments and special purpose gov-
ernment districts except as provided in sections 116C.01 to 116C.08 and 116D.04, subdivi-
sion 9.

(b) An applicant for a certificate of nced shall notify the commissioner of agriculture if
the proposed project will impact cultivated agricultural land, as that term is detined in section
216G.01, subdivision 4. The commissioner may participate in any proceeding on the ap-
plication and advise the commission as to whether to grant the certificate of need, and the best
options for mitigating adverse impacts to agricultural lands if the certificate is granted. The
Department of Agriculture shall be the lead agency on the development of any agricultural
mitigation plan required for the project.

Subd. 8. Exemptions. This section does not apply to:

(1) cogeneration or small power production facilities as defined in the Federal Power
Act, United States Code, title 16, section 796, paragraph (17), subparagraph (A), and para-
graph (18), subparagraph (A), and having a combined capacity at a single site of less than
80,000 kilowatts; plants or facilities for the production of ethanol or fuel alcohol; or any casc
where the commission has determined after being advised by the attorney general that its ap-
plication has been preempted by federal law;

(2) a high—voltage transmission line proposed primarily to distribute electricity to serve
the demand of a single customer at a single location, unless the applicant opts to request that
the commission determine need under this scction or section 216B.2425;

(3) the upgrade to a higher voltage of an existing transmission line that serves the de-
mand of a single customer that primarily uses existing rights—of—way, unless the applicant
opts to request that the commission detcrmine need under this section or section 216B.2425;

(4) a high—voltage transmission line of one mile or less required to connect a new or
upgraded substation to an existing, new, or upgraded high—voltage transmission line;

(5) conversion of the fuel source of an existing electric generating plant to using natural
gas; .
(6) the modification of an existing electric generating plant to increase efficiency, as
long as the capacity of the plant is not increased more than ten percent or more than 100 me-
gawatts, whichever is greater; or

(7) alarge energy facility that (i) generates electricity from wind energy conversion sys-
tems, (ii) will serve retail customers in Minnesota, (iii) is specifically intended to be used to
meet the renewable energy objective under section 216B.16971 or addresses a resource need
identified in a current commission—approved or commission-reviewed resource plan under
section 216B.2422, and (iv) derives at least ten percent of the total nameplate capacity of the
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proposed project from one or more C-BED projects, as defined under section 216B.1612,
subdivision 2, paragraph (f).

History: 1974 ¢ 307 s 13; 1975 ¢ 170 s 3.4; 1977 ¢ 381 s 19; Ex1979 ¢ 2 s 32; 1980
c579510,11; 1980 c 614 s 123; 1981 ¢ 356 5 159,248; 1982 c 424 5 130; 1982 ¢ 561 s
2; 1983 ¢ 289 5 46,115 subd 2; 1984 ¢ 558 art 4 s 10; 1984 ¢ 655 art 1 5 22,23; 1985 ¢
3045 1; 1987 c312art1s10subd 1; 1991 c235artds1; art6s2; 1994 c 641 art2 s
2;, 2001 c212 art 7 5 31-33; 2002 ¢ 398 s 4; 1Sp2003 ¢ 1] art 1 s 4; 2005 ¢ 97 art 1 s
5,6;art2s4; art3s13-15

216B.244 NUCLEAR PLANT CAPACITY REQUIREMENTS.

A reactor unit at a nuclear power electric generating plant that has an annual load capac-
ity factor of less than 55 percent for each of three consecutive calendar years must be shut
down and cease operating no later than 500 days after the end of the third such consecutive
calendar year. For the purposes of this section, “load capacity factor” means the ratio be-
tween a reactor unit’s average load and its peak load.

History: /994 c 641 art2 s 3

216B.245 PUMP AND STORE HYDROPOWER FACILITY; PROHIBITION.

A state agency may not issue a permit for the construction of a facility for generating
electricity if the facility would be located on top of the bluffs along the Mississippi River and
would pump water from any portion of the river, store the water on top of the bluffs, and re-
lease the water at a later time to generate the electricity.

History: 1993 ¢ 147 s 1
COMMISSION ORDERS; PROCEDURAL RESPONSIBILITIES

216B.25 FURTHER ACTION ON PREVIOUS ORDER.

The commission may at any time, on its own motion or upon motion of an interested
party, and upon notice to the public utility and after opportunity to be heard, rescind, alter, or
amend any order fixing rates, tolls, charges, or schedules, or any other order made by the
commission, and may reopen any case following the issuance of an order thercin, for the tak-
ing of further evidence or for any other reason. Any order rescinding, altering, amending, or
reopening a prior order shall have the same effect as an original order.

History: 1974 ¢ 429 s 25

216B.26 ORDER; EFFECTIVE DATE.

Every decision made by the commission constituting an order or determination shall be
in force and effective 20 days after it has been filed and has been served by personal delivery
or by mailing a copy thereof to all parties to the proceeding in which the decision was made or
to their attorneys, unless the commission shall specify a different date upon which the order
shall be effective.

History: 1974 ¢ 429 5 26

216B.27 REHEARING; CONDITION PRECEDENT TO JUDICIAL REVIEW.

Subdivision 1. Applying for rehearing. Within 20 days after the service by the com-
mission of any decision constituting an order or determination, any party to the proceeding
and any other person, aggrieved by the decision and directly affected thereby, may apply to
the commission for a rehearing in respect to any matters determined in the decision. The
commission may grant and hold a rehearing on the matters, or upon any of them as it may
specily in the order granting the rehcaring, if in its judgment sufficient reason therefor exists.

Subd. 2. Contents of application; condition precedent for review. The application
for a rehearing shall set forth specifically the grounds on which the applicant contends the
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decision is unlawful or unrcasonable. No cause of action arising out of any decision consti-
tuting an order or determination of the commission or any proceeding for the judicial review
thereof shall accrue in any court to any person or corporation unless the plaintitt or petitioner
in the action or procceding within 20 days after the service of the decision. shall have made
application to the commission for a rehearing in the proceeding in which the decision was
made. No person or corporation shall in any court urge or rely on any ground not so set forth
in the application for rehearing.

Subd. 3. Rules; procedural requirements; commission’s authority. Applications for
rehearing shall be governed by general rules which the commission may establish. In case a
rehearing is granted the proceedings shall conform as nearly as may be to the proceedings in
an original hearing, except as the commission may otherwise direct. If in the commission’s
judgment, after the rehearing, it shall appear that the original decision, order. or determina-
tion is in any respect unlawful or unreasonable, the commission may reverse, change,
modify, or suspend the original action accordingly. Any decision. order, or determination
made after the rchearing reversing, changing, modifying, or suspending the original deter-
mination shall have the same force and effect as an original decision, order, or determination.
Only one rehearing shall be granted by the commission; but this shall not be construed to
prevent any party trom filing a new application or complaint. No order of the commission
shall become effective while an application for a rehearing or a rehearing is pending and until
ten days after the application for a rehearing is either denied, expressly or by 1mphcat10n or
the commission has announced its final determination on rehearing.

Subd. 4. Deadline to grant application. Any application for a rehearing not granted
within 60 days from the date of filing thereof, shall be deemed denied.

Subd. 5. Effect of decision on application. It is hereby declared that the legislative
powers of the state, insofar as they are involved in the issuance of orders and decisions by the
commission, have not been completely exercised until the commission has acted upon an ap-
plication for rehearing, as provided for by this section and by the rules of the commission, or
until the application for rehearing has been denied by implication, as above provided for.

History: 1974 ¢ 429 5 27; 1995 ¢ 224 s 77

216B.28 SUBPOENA; WITNESS FEE AND MILEAGE.

The commission and each commissioner, or the secretary of the commission may issue
subpoenas and all necessary processes in proceedings pending before it; and each process
shall extend to all parts of the state and may be served by any person authorized to serve pro-
cesses of courts of record. Each witness who shall appear before the commission, or at a hear-
ing before one of the individuals designated by it as provided in section 216B.15, or whose
deposmon is taken, shall receive for attendance the fees and mileage now provided for wit-
nesses in civil cases in courts of record.

History: 1974 ¢ 429 5 28; 1986 ¢ 444

216B.29 HEARING AND SUBPOENA COMPLIANCE POWERS.

The commission and each of the commissioners or authorized examiner, for the purpose
mentioned in Laws 1974, chapter 429, may administer oaths and examine witnesses. In case
of failure on the part of any person to comply with any subpoena, or in the case of the refusal
of any witness to testify concerning any matter on which the witness may be interrogated
lawfully, any court of record of general jurisdiction or a judge thereof, on application of the
commission. may compel obedience by proccedings for contempt as in the case of disobedi-
ence of the requirements of a subpoena issued from the court or a refusal to testify therein.

History: 1974 ¢ 429 5 29; 1986 ¢ 444
216B.30 DEPOSITION.

The commission or any party to the proceedings may, in any investigation or hearing
before the commission, cause the deposition of witnesses residing within or without the state
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to be taken in the manner prescribed by law for taking depositions in civil actions in the dis-
trict court.

History: 1974 ¢ 429 s 30

216B.31 TESTIMONY AND PRODUCTION OF RECORDS:; PERJURY.

No person shall be excused from testifying or from producing any book, document, pa-
per, or account in any investigation, or inquiry by, or hearing before, the commission or any
commissioner, or person designated by it to conduct hearings, when ordered to do so, upon
the ground that the testimony or evidence, book. document, paper. or account required may
tend to incriminate the person or subject the person to penalty or forfeiture; but no person
shall be prosecuted, punished, or subjected to any forteiture or penalty for or on account of
any act, transaction, matter, or thing concerning which the person shall have been compelled
under oath to testify or produce documentary evidence; provided, that no person so testifying
shall be exempt from prosecution or punishment for any perjury committed in testimony.

History: 1974 ¢ 429 5 31; 1986 ¢ 444

216B.32 CERTIFIED COPY OF DOCUMENT AS EVIDENCE.

Copics of official documents and orders filed or deposited according to law in the office
of the commission, certified by a commissioner or by the secretary under the official seal of
the commission to be true copies of the original shall be evidence in like manner as the origi-
nals, in all matters before the commission and in the courts of this state.

History: 1974 ¢ 429 s 32

216B.33 COMMISSION RULING WRITTEN, FILED, AND CERTIFIED.

Every order, finding, authorization, or certificate issued or approved by the commission
under any provisions of Laws 1974, chaptcr 429 shall be in writing and filed in the office of
the secretary of the commission. A certificate under the seal of the commission that any or-
der, finding, authorization, or certificate has not been modified, stayed, suspended, or re-
voked, shall be received as evidence in any proceedings as to the facts therein stated.

History: 1974 ¢ 429 s 33

216B.34 PUBLIC RECORDS.
All decisions, transcripts, and orders of the commission shall be public records.

History: 1974 ¢ 429 5 34

216B.35 TRANSCRIBED RECORD.

A full and complete record shall be kept of all proceedings at any formal hearing had
before the commission or any commissioner or hearing examiner and all testimony shall be
taken down by a reporter appointed by the commission. A copy of the transcript shall be fur-
nished on demand to any party to the proccedings upon payment of rcasonable costs of repro-
duction.

History: 1974 ¢ 429 5 35
MUNICIPAL POWERS

216B.36 MUNICIPAL REGULATORY AND TAXING POWERS.

Any public utility furnishing the utility services enumerated in section 216B.02 or oc-
cupying streets, highways, or other public property within a municipality may be required to
obtain a license, permit, right, or franchise in accordance with the terms, conditions, and lim-
itations of regulatory acts of the municipality, including the placing of distribution lines and
facilities underground. Under the license, permit, right, or franchise, the utility may be obli-
gated by any municipality to pay to the municipality fees to raise revenue or defray increased
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municipal costs accruing as a result of utility operations, or both. The fee may include but is
not limited to a sum of money based upon gross operating revenues or gross earings from its
operations in the municipality so long as the public utility shall continue to operate in the
municipality, unless upon request of the public utility it is expressly released from the obliga-
tion at any time by such municipality. Notwithstanding the definition of “public utility” in
section 216B.02, subdivision 4, a municipality may require payment of a fee under this sec-
tion by a cooperative electric association organized under chapter 308A that furnishes utility
services within the municipality. All existing licenses, permits, franchises, and other rights
acquired by any public utility or municipality prior to April 11, 1974, including the payment
of existing franchise fees, shall not be impaired or affected in any respect by the passage of
this chapter, except with respect to matters of rate and service regulation, service area assign-
ments, securities, and indebtedness that are vested in the jurisdiction of the commission by
this chapter. However, in the event that a court of competent jurisdiction determines, or the
parties by mutual agreement determine, that an existing license, permit, franchise, or other
right has been abrogated or impaired by this chapter, or its execution, the municipality af-
fected shall impose and the public utility shall collect an excise tax on the utility charges
which from year to year yields an amount which is reasonably equivalent to that amount of
revenue which then would be due as a fee, charges or other thing or service of value to the
municipality under the franchise, license, or permit. The authorization shall be over and
above taxing limitations including, but not limited to, those of section 477A.016. Franchises
granted pursuant to this section shall be exempt from the provisions of chapter 80C. For pur-
poses of this section, a public utility shall include a cooperative electric association.

History: 1974 ¢ 429 5 36; 1978 ¢ 795 5 5; 1Sp1981 c 1 art 6 s 8; 1982 ¢ 378 5 1;
1991 c291 art 9s 4

TOWNSHIP NATURAL GAS UTILITY AGREEMENT

216B.361 TOWNSHIP AGREEMENT WITH NATURAL GAS UTILITY.

A township may enter into an agreement with a public utility providing natural gas ser-
vices to provide services within a designated portion or all of the township. If a city annexes
township land for which a utility has an agreecment with a township to serve, the utility shall
continue to have a nonexclusive right to offer and provide service in the area identified by the
agreement with the township for the term of that agreement, subject to the authority of the
annexing city to manage public rights—of-way within the city as provided in sections
216B.36,237.162, and 237.163.

Nothing in this section precludes a city from acquiring the property of a public utility
under sections 216B.45 to 216B.47 for the purpose of allowing the city to own and operate a
natural gas utility, or to extend natural gas and other utility services into newly annexed areas.

History: 1Sp2003 c 1l art3s 5
' ASSIGNED ELECTRIC SERVICE AREAS

216B.37 ASSIGNED SERVICE AREA; ELECTRIC UTILITY; LEGISLATIVE
POLICY.

It is hereby declared to be in the public interest that, in order to encourage the develop-
ment of coordinated statewide electric service at retail, to eliminate or avoid unnecessary du-
plication of electric utility facilities, and to promote economical, efficient, and adequate
electric service to the public, the state of Minnesota shall be divided into geographic service
areas within which a specified electric utility shall provide electric service to customers on an
exclusive basis.

History: 1974 ¢ 429 5 37

216B.38 DEFINITIONS.
Subdivision 1. MS 1974 [Renumbered subd 1a]
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Subdivision 1. Scope. For the purpose of sections 216B.37 to 216B.44 only, the follow-
ing definitions shall apply.
Subd. 1a. [Renumbered subd 8]

Subd. 1b. Assigned service area. “Assigned service area” means the gcographical area
in which the boundaries are established as provided in section 216B.39.

Subd. 2. Customer. “Customer” means a person contracting for or purchasing electric
service at retail from an electric utility.

Subd. 3. [Renumbered subd 4a)

Subd. 4. Electric line. “Electric line” means lines for conducting electric energy at a
design voltage of 25,000 volts phase to phase or less used for distributing electric energy di-
rectly to customers at retail.

Subd. 4a. Electric service. “Electric service” means electric service furnished to a cus-
tomer at retail for ultimate consumption, but does not include wholesale electric energy fur-
nished by an electric utility to another electric utility for resale.

Subd. 5. Electric utility. “Electric utility” means persons, their lessees, trustees, and
receivers, separately or jointly, now or hereafter operating, maintaining, or controlling in
Minnesota equipment or facilitics for providing electric service at retail and which fall within
the definition of “public utility” in section 216B.02, subdivision 4, and includes facilities
owned by a municipality or by a cooperative electric association.

Subd. 6. [Renumbered subd 1b}

Subd. 7. Municipality. “Municipality” means any city, however organized.

Subd. 8. Person. “Person” means a natural person, a partnership, a private corporation,
a public corporation, a municipality, an association, a cooperative whether incorporated or
not, a joint stock association, a business trust, any political subdivision or agency, or two or
more persons having joint or common interest.

History: 1974 ¢ 429 5 38; 1978 ¢ 7955 6

216B.39 ASSIGNED SERVICE AREA.

Subdivision 1. Line map and service list. On or before six months from April 12, 1974,
or, when requested in writing by an electric utility and for good cause shown, and at a further
time as the commission may fix by order, each electric utility shall file with the commission a
map or maps showing all its electric lines outside of incorporated municipalities as they ex-
isted on April 12, 1974. Each electric utility shall also submit in writing a list of all munici-
palities in which it provides electric service on the effective date of Laws 1974, chapter 429.
Where two or more clectric utilities serve a single municipality, the commission may require
each utility to file with the commission a map showing its electric lines within the municipal-
ity.

Subd. 2. Determination; map prepared. On or before 12 months from April 12, 1974,
the commission shall after notice and hearing establish the assigned service area or areas of
each electric utility and shall prepare or cause to be prepared a map or maps to accurately and
clearly show the boundaries of the assigned service area of each electric utility.

Subd. 3. Geographic, historic, and contractual considerations. To the extent that it is
not inconsistent with the legislative policy stated in section 216B.37, the boundaries of each
assigned service area, outside of incorporated municipalities, shall be a line equidistant be-
tween the electric lines of adjacent electric utilities as they exist on April 12, 1974; provided
that these boundaries may be modified by the commission to take account of natural and oth-
er physical barriers including, but not limited to, highways, watcrways, railways, major
bluffs, and ravines and shall be modificd to take account of the contracts provided for in sub-
division 4; and provided further that at any time after April 12, 1974, the commission may on
its own or at the request of an electric utility make changes in the boundaries of the assigned
service areas, but only after notice and hearing as provided for in sections 216B.17 and
216B.18.
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Subd. 4. Service area contract between utilities. Contracts between electric utilities,
which are executed on or before 12 months from April 12, 1974, designating service areas
and customers to be served by the electric utilities when approved by the commission shall be
valid and enforceable and shall be incorporated into the appropriate assigned service areas.
The commission shall approve a contract if it finds that the contract will eliminate or avoid
unnecessary duplication of facilities, will provide adequate electric service to all areas and
customers affected, and will promote the efficient and economical use and devclopment of
the clectric systems of the contracting electric utilities.

Subd. 5. Assigned service area in municipality. Where a single electric utility pro-
vides electric service within a municipality on ' April 12, 1974, that entire municipality shall
constitute a part of the assigned service area of the electric utility in question. Where two or
more electric utilities provide electric service in a municipality on April 12, 1974, the bound-
aries of the assigned service areas shall conform to thosc contained in municipal franchises
with the electric utilities on April 12, 1974. In the absence of a franchise, the boundaries of
the assigned service areas within an incorporated municipality shall be a line equidistant be-
tween the electric lines of the clectric utilities as they exist on April 12, 1974; provided that
these boundaries may be modified by the commission to take account of natural and other
physical barriers including, but not limited to, major streets or highways, waterways, rail-
ways, major bluffs, and ravines and shall be modified to take account of the contracts pro-
vided for in subdivision 4.

Subd. 6. Determination for exceptional case. In those areas where, on April 12, 1974,
the existing electric lines of two or more electric utilities are so intertwined that subdivisions
2 to 5 cannot reasonably be applied, the commission shall determine the boundaries of the
assigned service areas for the electric utilities involved as will promote the legislative policy
in section 216B.37, subdivision 1.

History: /974 ¢ 429 5 39

216B.40 EXCLUSIVE SERVICE RIGHT; SERVICE EXTENSION.

Except as provided in sections 216B.42 and 216B.421, each electric utility shall have
the exclusive right to provide electric service at retail to cach and every present and future
customer in its assigned service area and no clectric utility shall render or extend electric ser-
vice at retail within the assigned service area of another clectric utility unless the electric util-
ity consents thereto in writing; provided that any electric utility may extend its facilities
through the assigned service area of another electric utility if the extension is necessary to
famhtatc the electrlc utility connecting its facilities or customers within its own assigned scr-
vice area.

History: [974 ¢ 429 5 40; 1977 ¢ 99 s 1

216B.41 EFFECT OF INCORPORATION, ANNEXATION, OR CONSOLI-
DATION.

After April 12, 1974, the inclusion by incorporation, consolidation, or annexation of
any part of the assigned scrvice area of an electric utility within the boundaries of any munici-
pality shall not in any respect impair or affect the rights of the electric utility to continue and
extend electric service at retail throughout any part of its assigned service area unless a mu-
nicipality which owns and opcrates an electric utility elects to purchase the facilities and
property of the electric utility as provided in section 216B.44.

History: 1974 c 429 s 41 .

216B.42 SERVICE EXTENSION IN CERTAIN SITUATIONS.

Subdivision 1. Large customer outside municipality. Notwithstanding the establish-
ment of assigned service arcas for electric utilities provided for in section 216B.39, custom-
ers located outside municipalities and who require electric service with a connected load of
2,000 kilowatts or more shall not be obligated to take electric service from the electric utility
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having the assigned service area where the customer is located if, after notice and hearing, the
commission so determines after consideration of following factors:

(1) the electric service requirements of the load to be served;

(2) the availability of an adequate power supply;

(3) the development or improvement of the electric system of the utility seeking to pro-
vide the electric service, including the economic factors relating thereto;

(4) the proximity of adequate facilities from which electric service of the type required
may be delivered;

(5) the preference of the customer;

(6) any and all pertinent factors affecting the ability of the utility to furnish adequate
electric service to fulfill customers’ requirements.

Subd. 2. Service line extension to utility’s property. Notwithstanding the provisions
in section 216B.39, any electric utility may extend electric lines for electric service to its own
utility property and facilities.

History: /974 ¢ 429 s 42

216B.421 HOMESTEAD; OPTION OF ELECTRIC SERVICE.

Subdivision L. Multiple service areas; customer election. Notwithstanding the estab-
lishment of assigned service areas for electric utilities provided for in section 216B.39, when
a customer requires electric service for buildings or other structures located on land consti-
tuting the customer’s homestead and the buildings or structures are Jocated within more than
one assigned service area, the customer may elect to contract for or purchase the customer’s
entire electric service requirements from either of the electric utilities providing the custom-
er with electric service. An clcctric utility may extend its facilities through the assigned ser-
vice area of another clectric utility if the extension is necessary to facilitate the electric utility
connecting a customer who clects to purchase or contract for service from it pursuant to this
sectlion.

Subd. 2. Restriction. The provisions of subdivision 1 shall only apply to the provision
of clectric service to buildings and other structures that were under construction on April 11,
1974.

History: 1977 ¢ 99 5 2; 1986 ¢ 444

216B.43 HEARING ON COMPLAINT.

Upon the filing of an application under section 216B.42 or upon complaint by an af-
fected utility that the provisions of sections 216B.39 to 216B.42 have been violated, the com-
mission shall hold a hearing, upon notice, within 30 days after the filing of the complaint, and
shall render its decision within 30 days aftcr the hearing.

History: 1974 ¢ 429 s 43; 1993 ¢ 327 s 10
MUNICIPAL ACQUISITION OF UTILITY PROPERTY

216B.44 MUNICIPAL SERVICE TERRITORY EXTENSION.

(a) Notwithstanding the provisions of sections 216B.38 to 216B .42, whenever a munic-
ipality which owns and operates an clectric utility (1) extends its corporate boundarics
through annexation or consolidation, or (2) determines to extend its service territory within
its existing corporate boundaries. the municipality shall thereafter furnish electric service to
these areas unless the area is already receiving electric service from an electric utility, in
which event, the municipality may purchase the facilities of the electric utility serving the
area.

(b) The municipality acquiring the facilities shall pay to the electric utility formerly
serving the area the appropriate value of its properties within the area which payment may be
by exchange of other electric utility property outside the municipality on an appropriate basis
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giving due consideration to revenue from and value of the respective properties. In the event
the municipality and the electric utility involved are unable to agree as to the terms of the
payment or exchange, the municipality or the electric utility may file an application with the
commission requesting that the commission determine the appropriate terms for the ex-
change or sale. After notice and hearing, the commission shall determine appropriate terms
for an exchange, or in the cvent no appropriate properties can be exchanged, the commission
shall fix and determine the appropriate value of the property within the annexed area, and the
transfer shall bc made as directed by the commission. In making that determination the com-
mission shall consider the original cost of the property, less depreciation, loss of revenue to
the utility formerly serving the area, expenses resulting from integration of facilities, and
other appropriate factors.

(c) Until the determination by the commission, the facilities shall remain in place and
service to the public shall be maintained by the owner. However, the electric utility being
displaced, serving the annexed area, shall not extend service to any additional points of deliv-
ery within the annexed area if the commission, after notice and hearing, with due consider-
ation of any unnecessary duplication of facilities, shall determine that the extension is not in
the public interest.

(d) When property of an electric utility located within an area annexed to a mumc1pahly
which owns and operates an clectric utility is proposed to be acquired by the municipality,
ratification by the electors is not required.

(c¢) When property of an electric utility located within the existing corporate boundaries
of a municipality that currently operates a municipal electric utility is proposed to be in-
cluded within the scrvice territory of the municipal electric utlllty, ratification by the electors
is not required.

History: /974 ¢ 429 s 44, 1983 ¢ 301 s 173

216B.45 MUNICIPAL PURCHASE OF PUBLIC UTILITY.

Any public utility operating in a municipality under a license, permit, right, or franchise
shall be deemed to have consented to the purchase by the municipality, for just compensa-
tion, of its property operated in the municipality under such license, permit, right, or fran-
chise. The municipality, subject to the provisions of Laws 1974, chapter 429, may purchase
the property upon notice to the public utility as herein provided. Whenever the commission is
notified by the municipality or the public utility affected that the municipality has, pursuant
to law, determined to purchase the property of the public utility, and that the parties to the
purchasc and sale have been unable to agree on the amount to be paid and received therefor,
the commission shall set a time and place for a public hearing, after not less than 30 days’
notice to the parties. upon the matter of just compensation or the matter of the property to be
purchased. Within a reasonable time the commission shall, by order, determine the just com-
pensation for the property to be purchased by the municipality. In determining just com-
pensation, the commission shall consider the original cost of the property less depreciation,
loss of revenue to the utility, expenses resulting from integration of facilities, and other ap-
propriate factors. The order of the commission may be reviewed as provided in section
216B.52. Commission expenses arising out of the excrcise of its jurisdiction under this sec-
tion shall be assessed to the municipality. For purposes of this section, a public utility shall
include a cooperative electric association.

History: 1974 ¢ 429 s 45; 1978 ¢ 7955 7

216B.46 MUNICIPAL ACQUISITION PROCEDURES; NOTICE; ELECTION.

Any municipality which desires to acquire the property of a public utility as authorized
under the provisions of section 216B.45 may determine to do so by resolution of the govern-
ing body of the municipality taken after a public hearing of which at least 30 days’ published
notice shall be given as determined by the governing body. The determination shall become
effective when ratified by a majority of the qualified electors voting on the question at a spe-
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cial election to be held for that purpose, not less than 60 nor more than 120 days after the
resolution of the governing body of the municipality.

History: 1974 ¢ 429 5 46

216B.465 VOTER RATIFICATION OF MUNICIPAL PURCHASE, LIMITED AP-
PLICATION.

The provisions of sections 216B.45 and 216B.46 apply only to the purchase of public
utility property by a municipality that, prior to the time of the purchase, did not operate a
municipal utility providing the type of utility service dclivered by the utility property being
purchased. .

In cases where the municipality operates, prior to the purchase of public utility property,
a municipal utility providing the type of utility service delivered by the utility property being
purchased, the provisions of section 216B.44 apply and voter ratification is not required.

History: 1983 ¢ 301 s (74

216B.47 ACQUISITION BY EMINENT DOMAIN.

Nothing in this chapter may be construed to preclude a municipality from acquiring the
property of a public utility by eminent domain proceedings; provided that damages to be paid
in eminent domain procecdings must include the original cost of the property less depreci-
ation, Joss of revenue to the utility, expenses resulting from integration of facilities, and other
appropriate factors. A municipality seeking to acquire the property of a public utility in emi-
nent domain proceedings may not acquire the right to furnish electric service during the pen-
dency of the proceedings through the use of section 117.042 but may petition the commission
under section 216B.44 for service rights. For purposes of this section, a public utility in-
cludes a cooperative electric association.

History: /974 ¢ 429 5 47; 1978 ¢ 795 5 8; 1994 c 610 s 1
FINANCIAL ACTIVITIES AND BUSINESS PRACTICES

216B.48 RELATIONS WITH AFFILIATED INTEREST.

Subdivision 1. Definition of affiliated interests. “Affiliated interests™ with a public
utility means the following:

(1) every corporation and person owning or holding directly or indirectly five percent or
more of the voting securities of such public utility;

(2) every corporation and person in any chain of successive ownership of five percent or
more of voting securities;

(3) every corporation five percent or more of whose voting securities is owned by any
person or corporation owning five percent or more of the voting securities of such public util-
ity or by any person or corporation in any such chain of successive ownership of five percent
or more of voting securities;

(4) every person who is an officer or director of such public utility or of any corporation
in any chain of successive ownership of five percent or more of voting securities;

(5) every corporation operating a public utility or a servicing organization for furnish-
ing supervisory, construction, engineering, accounting, legal, and similar services to utili-
ties, which has one or more officers or one or more directors in common with the public util-
ity, and cvery other corporation which has directors in common with the public utility where
the number of the directors is more than one—third of the total number of the utility’s direc-
tors;

(6) every corporation or person which the commission may determine as a matter of fact
after investigation and hearing is actually exercising any substantial influence over the poli-
cies and actions of the public utility even though the influence is not based upon stockhold-
ing, stockholders, directors or officers to the extent specificd in this section;
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(7) every person or corporation who or which the commission may determine as a mat-
ter of fact after investigation and hearing is actually exercising substantial influence over the
policies and actions of the public utility in conjunction with one or more other corporations or
persons with which or whom they are related by ownership or blood relationship or by action
in concert that together they are affiliated with such public utility within the meaning of this
section even though no one of them alone is so affiliated;

(8) every subsidiary of a public utility:

(9) every part of a corporation in which.an operating division is a public utility.

Subd. 2. Construing the term “person.” The term “person” as used in subdivision 1
shall not be construed to exclude trustees, lessees, holders of beneficial equitable interest,
voluntary associations, receivers, and partnerships.

Subd. 3. Contract between utility and affiliated interest. No contract or arrangement,
including any general or continuing arrangement, providing for the furnishing of manage-
ment, supervisory, construction, engineering, accounting, legal, financial, or similar ser-
vices, and no contract or arrangement for the purchase, sale, lease, or exchange of any prop-
erty, right, or thing, or for the furnishing of any service, property, right, or thing, other than
those above enumerated, made or entered into after January 1, 1975 between a public utility
and any affiliated interest as defined in subdivision 1, clauses (1) to (8), or any arrangement
between a public utility and an affiliated interest as defined in subdivision 1, clause (9), made
or entered into after August 1, 1993, is valid or effective unless and until the contract or ar-
rangement has received the written approval of the commission. Regular recurring transac-
tions under a general or continuing arrangement that has been approved by the commission
are valid if they are conducted in accordance with the approved terms and conditions. Every
public utility shall file with the commission a verified copy of the contract or arrangement, or
a verified summary of the unwritten contract or arrangement, and also of all the contracts and
arrangements, whether written or unwritten, entered into prior to January 1, 1975, or, for the
purposes of subdivision 1, clause (9), prior to August 1, 1993, and in force and effect at that
time. The commission shall approve the contract or arrangement made or entered into after
that date only if it clearly appears and is established upon investigation that it is reasonable
and consistent with the public ‘interest. No contract or arrangement may receive the commis-
sion’s approval unless satisfactory proof is submitted to the commission of the cost to the
affiliated interest of rendering the services or of furnishing the property or service to each
public utility. Proof is satisfactory only if it includes the original or verified copies of the rele-
vant cost records and other relevant accounts of the affiliated interest, or an abstract or sum-
mary as the commission may deem adequate, properly identified and duly authenticated,
provided, however, that the commission may, where reasonable, approve or disapprove the
contracts or arrangements without the submission of cost records or accounts. The burden of
proof to establish the reasonableness of the contract or arrangement is on the public utility.

Subd. 4. Contract not exceeding $50,000. The provisions of this section requiring the
written approval of the commission shall not-apply to transactions with affiliated interests
where the amount of consideration involved is not in excess of $50,000 or five percent of the
capital equity of the utility whichever is smaller; provided, however, that regularly recurring
payments under a general or continuing arrangement which aggregate a greater annual
amount shall not be broken down into a series of transactions to come within the aforesaid
exemption. Such transactions shall be valid or effective without commission approval under
this section. However, in any proceeding involving the rates or practices of the public utility,
the commission may exclude from the accounts of such public utility any payment or com-
pensation made pursuant to the transaction unless the public utility shall establish the reason-
ableness of the payment or compensation.

‘Subd. 5. Applicability to determining rates and costs. In any proceeding, whether
upon the commission’s own motion or upon application or complaint, involving the rates or
practices of any public utility, the commission may exclude from the accounts of the public
utility any payment or compensation to an affiliated interest for any services rendered or
property or service furnished, as above described, under existing contracts or arrangements

Copyright © 2006 Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA STATUTES 2006

216B.48 PUBLIC UTILITIES 7620

with the affiliated interest unless the public utility shall establish the reasonableness of the
payment or compensation.

Subd. 6. Cominission retains continuing authority over contract. The commission
shall have continuing supervisory control over the terms and conditions of the contracts and
arrangements as are herein described so far as necessary to protect and promote the public
interest. The commission shall have the same jurisdiction over the modifications or amend-
ment of contracts or arrangements as are herein described as it has over such original con-
tracts or arrangements. The fact that the commission shall have approved entry into such con-
tracts or arrangements as described herein shall not preclude disallowance or disapproval of
payments made pursuant thereto, if upon actual experience under such contract or arrange-
ment it appears that the payments provided for or made were or are unreasonable.

Subd. 7. [Repealed, 1978 ¢ 795 s 10]
History: 1974 ¢ 429 5 48; 1993 ¢ 327 s 11-13

216B.49 SECURITIES; PUBLIC FINANCING.

Subdivision 1. Definition of security. For the purpose of this section, “security” means
any note; stock; treasury stock; bond; debenture; evidence of indebtedness; assumption of
any obligation or liability as a guarantor. endorser, surety, or otherwise in the sccurity of
another person; certificate of interest or participation in any profit sharing agreement; collat-
cral trust certificate; preorganization certificate or subscription; transferable sharcs; invest-
ment contract; voting trust certificate; certificate of deposit for a security; certificate of inter-
est or participation in an oil, gas, or mining right, title, or lease or in payments out of produc-
tion under an oil, gas, or mining right, title, or lease; or, in general. any interest or instrument
commonly known as a security, or any certificate for, receipt for guarantee of, or warrant or
right to subscribe to or purchase, any of the forcgoing.

Subd. 2. [Repealed, 1998 ¢ 350 s 6]

Subd. 3. Commission approval required. It shall be unlawful for any public utility or-
ganized under the laws of this state to ofter or sell any security or, if organized under the laws
of any other state or foreign country, to subject property in this state to an encumbrance for
the purpose of securing the payment of any indebtedness unless the security issuance of the
public utility shall first be approved by the commission. Approval by the commission shall
be by formal written order.

Subd. 4. Considerations for approval for public financing. Upon the application of a
public utility for approval of its security issuance and prior to the issuance of any security or
the encumbrance of any property for the purpose of securing the payment of any indebted-
ness, the commission may make such inquiry or investigation, hold such hearings, and ex-
amine such witnesses, books, papers, documents, or contracts, as in its discretion it may
deem necessary. Prior to approval the commission shall ascertain that the amount of securi-
tics of cach class which any public utility may issue shall bear a reasonable proportion to each
other and to the value of the property, due consideration being given to the nature of the busi-
ness of the public utility, its credit and prospects, the possibility that the value of the property
may change from time to time, the effect which the issue shall have upon the management
and operation of the public utility, and other considerations which the commission as a matter
of fact shall find to be relevant. If the commission shall find that the proposed security is-
suance is reasonable and proper and in the public interest and will not be detrimental to the
interests of the consumers and patrons affected thereby, the commission shall by written or-
der grant its permission for the proposed public financing.

Subd. 5. Applicability of other law; preemption. The requirements of this section are
in addition to any other requirements of law and, specifically, the requirements of chapter
80A, and the rules promulgated pursuant thereto, Notwithstanding any charter or ordinance
to the contrary, no city shall have jurisdiction over the securities or indebtedness of a public
utility.

Subd. 6. [Repealed, 1978 ¢ 795 5 10]
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Subd. 7. Investment in municipal industrial development. When a public utility is
engaged in a project pursuant to sections 469.152 to 469.165, notwithstanding the provisions
of section 469.155, funds or accounts established in connection with the project or payment
of bonds issued for the project may also be invested in investments of the type authorized in
section 11A.24, subdivisions 1 to 5.

History: 1974 ¢ 429 5 49; 1982 ¢ 378 s 2; 1983 ¢ 167 s 1; 1985 ¢ 248 5 70; 1987 ¢
291 5203; 1998 ¢ 350 5 2,3

216B.56 RESTRICTIONS ON PROPERTY TRANSFER AND MERGER.

Subdivision 1. Commission approval required. No public utility shall sell, acquire,
lease, or rent any plant as an operating unit or system in this state for a total consideration in
_excess of $100,000, or merge or consolidate with anothér public utility or transmission com-
pany operating in this state, without first being authorized so to do by the commission. Upon
the filing of an application for the approval and consent of the commission, the commission
shall investigate, with or without public hearing. The commission shall hold a public hear-
ing, upon such notice as the commission may require. If the commission finds that the pro-
posed action is consistent with the public interest, it shall give its consent and approval by
order in writing. In reaching its determination, the commission shall take into consideration
the reasonable value of the property. plant, or securities to be acquired or disposed of, or
merged and consolidated.

This section does not apply to the purchase of property to replace or add to the plant of
the public utility by construction.

Subd. 2. [Repealed, 1978 ¢ 795 s 10]

Subd. 3. Exempt from other law. Mergers and consolidations as enumerated in subdi-
vision 1 hereof shall be exempt from the provisions of chapter 80B.

History: 1974 ¢ 429 s 50; 2005 ¢ 97 art 1 5 8

216B.51 STOCK PURCHASE.

Subdivision 1. Steck of another utility. No public utility shall purchase voting stock in
another public utility doing business in Minnesota without first having made application to
and received the consent of the commission in writing or by order.

Subd. 2. [Repealed, 1978 ¢.795 s 10]

Subd. 3. Exempt from other law. Mergers and consolidations as enumerated in subdi-
vision 1 hereof shall be exempt from the provisions of chapter 80B. :

History: 1974 ¢ 429 s 51
VIOLATIONS, PENALTIES, JUDICIAL CONSIDERATIONS

216B.52 APPEAL.

Subdivision 1. Appeal under Administrative Procedure Act. Any party to a proceed-
ing before the commission or any other person, aggrieved by a decision and order and direct-
ly affected by it, may appeal from the decision and order of the commission in accordance
with chapter 14.

Subd. 2. [Repealed, 1983 ¢ 247 s 219]
Subd. 3. [Repealed, 1983 ¢ 247 5 219]
Subd. 4. [Repealed, 1983 c 247 s 219]
Subd. 5. [Repealed, 1983 c 247 s 219]

History: 1974 ¢ 429 5 52; 1978 ¢ 674 5 60; 1983 ¢ 247.5 96

216B.53 SUSPENSION OF COMMISSION ORDER. .

The pendency of proceedings on appeal shall not of itself stay or suspend the operation
of the order of the commission unless the commission so orders, but during the pendency of
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the proceedings the court in its discretion may stay or suspend, in whole or in part, the opcra-
tion of the commission’s order on terms it deems just, and in accordance with the practice of
courts excrcising equity jurisdiction. No stay shall be granted by the court without notice to
the parties and opportunity to be heard. Any party shall have the right to secure from the court
in which an appeal of an order of the commission is sought an order suspending or staying the
operation of an order of the commission, pending an appeal of the order, but no commission
order relating to rates or rules shall be stayed or suspended absent a finding that great or irrep-
arable damage would otherwise result to the party seeking the stay or suspension, and any
order staying or suspending a commission order shall specify the nature of the damage.

In case the order of the cominission is stayed or suspended, the court shall require a bond
with good and sufficient surety, conditioned that the public utility petitioning for review shall
answer for all damages caused by the delay in enforcing the order of the commission, and for
all compensation for whatever sums for transmission or service any person shall be com-
pelled to pay pending rcview proceedings in excess of the sum the person or corporation
would have been compelled to pay had the commission’s order not been stayed or suspended.
The court, may, in addition or in lieu of the bond require other further security for the pay-
ment of such excess damages or charges it decms proper.

History: 1974 ¢ 429 5 53; 1977 ¢ 364 5 6

216B.54 LEGAL ACTION AGAINST VIOLATION.

Whenever the commission or department shall be of the opinion that any person or pub-
lic utility is failing or omitting or is about to fail or omit to do anything requircd of it by Laws
1974, chapter 429 or by any order of the commission, or is doing anything or about to do
anything, or permitting anything or about to permit anything to be done, contrary to or in
violation of Laws 1974, chapter 429 or of any order of the commission, it shall refer the mat-
ter to the attorney general who shall take appropriate legal action.

History: 1974 ¢ 429 5 54, 1980 c 614 s 115
216B.55 [Repealed, 1983 ¢ 247 s 219]

216B.56 BURDEN OF PROOF.

In all proceedings before the commission in which the modification or vacation of any
order of the commission is sought, the burden of proof shall be on the person seeking such
modification or vacation.

History: 1974 ¢ 429 5 56

216B.57 PENALTY FOR VIOLATION OF ACT. _

Any person who knowingly and intentionally violates any provision of Laws 1974,
chapter 429, or who knowingly and intentionally fails, omits, or neglects to obey, obscrve, or
comply with any lawful order, or any part or provision thereof, of the commission is subject
1o a penalty of not less than $100 nor more than $1,000 for each violation.

History: 1974 ¢ 429 s 57

216B.58 PENALTIES; CONSTRUING ACT, OMISSION, AND FAILURE.

In construing and enforcing the provision of Laws 1974, chapter 429 relating to penal-
lies, the act, omission, or failure of any officer, agent, or employee of any person acting with-
in the scope of official duties of employment shall in every case be deemed to be also the act,
omission, or failure of that person.

History: 1974 ¢ 429 5 58; 1986 c 444

216B.59 CONTINUING VIOLATION.

Every violation of the provisions of Laws 1974, chapter 429 or of any lawful order of
the commission, or any part or portion thereof by any person, is a separate and distinct of-
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fense, and in case of a continuing violation after a first conviction thereof each day’s continu-
ance thereof shall be deemed to be a separate and distinct offense.

History: 71974 ¢ 429 5 59

216B.60 PENALTIES CUMULATIVE.

All penalties accruing under Laws 1974, chapter 429 shall be cumulative, and a suit for
the recovery of one penalty shall not be a bar to or affect the recovery of any other penalty or
forfeiture or be a bar to any criminal prosecution against any public utility or any officer, di-
rector, agent, or employee thereof or any person.

History: /974 ¢ 429 5 60

216B.61 ACTIONS TO RECOVER PENALTIES.

Actions to recover penalties under this chapter shall be brought in the name of the state
of Minnesota in the district court of Ramsey County.

History: 1974 ¢ 429 s 61;: 2005 ¢ 10 arr I s 34
ASSESSMENTS

216B.62 REGULATORY EXPENSES.
Subdivision 1. [Repealed, 1980 ¢ 614 s 191]

Subd. 2. Assessing specific utility. Whenever the commission or department, in a pro-
ceeding upon its own motion, on complaint, or upon an application to it, shall deem it neces-
sary, in order to carry out the duties imposed under this chapter and section 216A.085 (1) to
investigate the books, accounts, practices, and activities of, or make appraisals of the proper-
ty of, any public utility, (2) to render any engineering or accounting services to any public
utility, or (3) to intervene before an energy regulatory agency, the public utility shall pay the
expenses reasonably attributable to the investigation, appraisal, service, or intervention. The
commission and department shall ascertain the expenses, and the department shall render a
bill therefor to the public utility, either at the conclusion of the investigation, appraisal, or
services. or from time to time during its progress. which bill shall constitute notice of the
assessment and a demand for payment. The amount of the bills so rendercd by the department
shall be paid by the public utility into the state treasury within 30 days from the date of rendi-
tion. The total amount, in any one calendar year, for which any public utility shall become
liable, by reason of costs incurred by the commission within that calendar year, shall not ex-
ceed two—fifths of one percent of the gross operating revenue from retail sales of gas, or elec-
tric service by the public utility within the state in the last preceding calendar year. Where,
pursuant to this subdivision, costs arc incurred within any calendar year which are in excess
of two—fifths of one percent of the gross operating revenues, the excess costs shall not be
chargeablc as part of the remainder under subdivision 3, but shall be paid out of the general
appropriation to the department and commission. In the case of public utilities offering more
than one public utility service only the gross operating revenues from the public utility ser-
vice in connection with which the investigation is being conducted shall be considered when
determining this limitation.

Subd. 3. Assessing all public utilities. The department and commission shall quarterly,
at least 30 days before the start of each quarter, estimate the total of their expenditures in the
performance of their duties relating to (1) public utilities under section 216A.085, sections
216B.01 to 216B.67, other than amounts chargeable to public utilities under subdivision 2 or
6, and (2) alternative energy engineering activity under section 216C.261. The remainder,
excepl the amount assessed against cooperatives and municipalities for alternative encrgy
engineering activity under subdivision 5, shall be assessed by the commission and depart-
ment to the several public utilitics in proportion to their respective gross operating rcvenucs
from retail sales of gas or electric service within the state during the last calendar year. The
assessment shall be paid into the statc treasury within 30 days after the bill has been mailed to
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the several public utilities, which shall constitute notice of the assessment and demand of
payment thereof. The total amount which may be assessed to the public utilities, under au-
thority of this subdivision, shall not exceed one—sixth of one percent of the total gross operat-
ing revenues of the public utilities during the calendar year from retail sales of gas or electric
service within the state. The assessment for the third quarter of each fiscal year shall be ad-
justed to compensate for the amount by which actual expenditures by the commission and
department for the preceding fiscal year were more or less than the estimated expenditures
previously assessed.

Subd. 4. Objections. Within 30 days after the date of the mailing of any bill as provided
by subdivisions 2 and 3, the public utility against which the bill has been rendered may file
with the commission objections setting out the grounds upon which it is claimed the bill is
excessive, erroneous, unlawful or invalid. The commission shall within 60 days hold a hear-
ing and issue an order in accordance with its findings. The order shall be appealable in the
same manner as other final orders of the commission.

Subd. 5. Assessing cooperatives and municipals. The commission and department
may charge cooperative electric associations, generation and transmission cooperative elec-
tric associations, municipal power agencies, and municipal electric utilities their proportion-
ate share of the expenses incurred in the review and disposition of resource plans, adjudica-
tion of service area disputes, proceedings under section 216B.1691, 216B.2425, or
216B.243, and the costs incurred in the adjudication of complaints over service standards,
practices, and rates. Cooperative electric associations electing to become subject to rate reg-
ulation by the commission pursuant to section 216B.026, subdivision 4, are also subject to
this section. Neither a cooperative clectric association nor a municipal electric utility is liable
for costs and expenses in a calendar year in excess of the limitation on costs that may be as-
sessed against public utilities under subdivision 2. A cooperative electric association. gener-
ation and transmission cooperative electric association, municipal power agency, or munici-
pal electric utility may object to and appeal bills of the commission and department as pro-
vided in subdivision 4.

The department shall assess cooperatives and municipalities for the costs of alternative
energy engineering activities under section 216C.261. Each cooperative and municipality
shall be assessed in proportion that its gross operating revenues for the sale of gas and electric
service within the state for the last calendar year bears to the total of those revenues for all
public utilitics, cooperatives, and municipalities. :

Subd. 5a. Assessing transmission companies. The commission and department may
charge transmission companies their proportionate share of the expenses incurred in the re-
view and disposition of proceedings under sections 216B.2425, 216B.243, 216B.48,
216B.50, and 216B.79. A transmission company is not liable for costs and expenses in a cal-
endar year in excess of the limitation on costs that may be assessed against public utilities
under subdivision 2. A transmission company may object to and appeal bills of the commis-
sion and department as provided in subdivision 4.

Subd. 6. Administrative hearing costs. Any amounts billed to the commission or the
department by the Officc of Administrative Hearings for public utility contested case hear-
ings shall be assessed by the commission or the department against the public utility. The
assessment shall be paid into the state treasury within 30 days after a bill, which constitutes
notice of the assessment and demand for payment of it, has been mailed to the public utility.
Money received shall be credited to a special account and is appropriated to the commission
or the department for payment to the Office of Administrative Hearings.

History: 1974 ¢ 429 5 62 subds 1-4; 1978 ¢ 674 5 60; 1978 ¢ 795 8 9; 1980 ¢ 614 s
116; 1981 ¢ 357 s 71,72; 1983 ¢ 289 5 105,106; 1990 ¢ 598 s 1; 1991 ¢ 234 5 2; 1992 ¢
478 s4; 1993 ¢ 356 s 4; 1993 ¢ 369 5 66,67; 2001 c 212 art 7 s 34; 2005 ¢ 97 art 1 s 9,10

216B.63 INTEREST ON ASSESSMENT.

The amounts assessed against any public utility not paid after 30 days after the mailing
of a notice advising the public utility of the amount assessed against it, shall draw interest at
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the rate of six percent per annum, and upon failure to pay the assessment the attorney general
shall proceed by action in the name of the state against the public utility to collect the amount
due, together with interest and the cost of the suit.

History: 1974 ¢ 429 5 63
MISCELLANEOUS

216B.64 ATTORNEY GENERAL’S RESPONSIBILITIES.

The attorncy general of the state shall, upon request of the commission or department,
represent and appear for the commission or department in all actions and proceedings involv-
ing any question under Laws 1974, chapter 429, and shall aid in any investigation or hearing
had under the provisions of Laws 1974, chapter 429. The attorney general shall perform all
duties and services in connection with Laws 1974, chapter 429 and the enforcement thereof
as the commission or department may requirc. The attorney general shall also bring all ac-
tions to collect penaltics herein provided.

History: 1974 ¢ 429 s 64; 1980 ¢ 614 s 117; 1986 c 444

216B.65 DEPARTMENT TO EMPLOY NECESSARY STAFF.

The department may employ experts, engineers, statisticians, accountants, inspectors,
clerks, hearing cxaminers who may bc attorneys and employees it deems necessary to carry
out the provisions of Laws 1974, chapter 429.

History: 1974 ¢ 429 5 67

216B.66 CONSTRUCTION.

Laws 1974, chapter 429 is complete in itself and other Minnesota statutes are not to be
construed as applicable to the supervision or regulation of public utilities by the commission.
All acts and parts of acts in conflict with Laws 1974, chapter 429 are repealed insofar as they
pertain to the regulation of public utilities as defined herein.

History: 1974 ¢ 429 5 69

216B.67 CITATION.
Laws 1974, chapter 429, may be cited as the Minnesota Public Ultilities Act.

History: /974 ¢ 4295 71
MERCURY EMISSIONS REDUCTION

216B.68 DEFINITIONS; MERCURY EMISSIONS REDUCTION.

Subdivision 1. Scope. Terms used in sections 216B.68 to 216B.688 have the meanings
given them in this section and section 216B.02.

Subd. 2. Agency. “Agency” means the Minnesota Pollution Control Agency.

Subd. 3. Dry scrubbed unit. “Dry scrubbed unit” means a targeted unit at which pollu-
tion control technology that uses a spray dryer and fabric filter system to remove pollutants
from air emissions is installed or will be installed by December 31, 2007,

Subd. 4. Federal mercury regulations. “Federal mercury regulations” means the fed-
eral Clean Air Mercury Rule as of January 1, 2006, published in Code of Federal Regula—
tions, title 40, parts 60, 63, 70, and 72.

Subd. 5. Mercury emissions reduction. “Mecrcury emissions reduction” means the
amount of mercury reduced from the emissions of a targeted or supplemental unit, relative to
the emissions baseline from that unit established under section 216B.681, expressed as a per-
centage.

Subd. 6. Qualifying facility. “Qualifying [acility” mecans an electric gencrating power
plant in Minnesota that, as of January 1, 2006, had a total net dependable capacity in excess of
500 megawatts from all coal-fired clectric generating units at the power plant.
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Subd. 7. Start-up period. “Start-up period” means a period of one year after the date
mercury—control equipment is installed at a targeted unit under an approved mercury emis-
sions—reduction plan, or such longer period as the commission may approve after consulta-
tion with the Pollution Control Agency, if a longer period is necessary to optimize equipment
performance for mercury reduction.

Subd. 8. Targeted unit. “Targeted unit” means a coalfired electric generation unit
greater than 100 megawatts at a qualifying facility.

Subd. 9. Wet scrubbed unit. “Wet scrubbed unit” means a targeted unit at which pollu-
tion control technology that uses water or solutions to remove pollutants from air emissions
is installed.

History: 2006 ¢ 20] s 5

216B.681 MONITORING MERCURY EMISSIONS.

By July 1, 2007, a public utility that owns or operates a qualifying facility shall install,
maintain, and operate continuous mercury emission—monitoring systems or other method of
monitoring approved by the agency on each targeted unit and, where applicable, on each sup-
plemental unit pursuant to section 216B.6851. The monitoring systems must use methods sct
forth in federal mercury regulations or such other methods as may be approved by the
agency. The public utility shall report to the agency as public data the quality assured data
produced from monitoring implemented pursuant to this section on a quarterly basis in a
form prescribed by the agency. The data from at least six months’ monitoring must be used to
establish a baseline for mercury emissions reductions under sections 216B.68 to 216B.688.

History: 2006 ¢ 20] s 6

216B.682 MERCURY EMISSIONS-REDUCTION PLANS.

Subdivision 1. Dry scrubbed units. (a) By December 31, 2007, a public utility that
owns a dry scrubbed unit at a qualifying facility shall develop and submit to the agency and
the commission a plan for mercury emissions reduction at each such unit. At each dry
scrubbed unit owned and operated by the utility, the plan must propose to employ the avail-
able technology for mercury removal that is most likely to result in the removal of at least 90
percent of the mercury emitted from the unit.

(b) A plan submitted under this subdivision must provide for mercury emissions reduc-
tion at each dry scrubbed unit to be implemented by December 31, 2010. A public utility that
owns two dry scrubbed targeted units must submit a plan that provides for implementation at
one unit by December 31, 2009, and at the other unit by December 31, 2010.

Subd. 2. Wet scrubbed units. (a) By December 31, 2009, a public utility that owns a
wet scrubbed unit at a qualifying facility shall develop and submit to the agency and the com-
mission a plan for mercury emissions reduction at each such unit. At each wet scrubbed unit
owned by the utility, the plan must propose to employ the available technology for mercury
removal that is most likely to result in the removal of at least 90 percent of the mercury
emitted from the unit.

(b) A plan submitted under this subdivision must provide for mercury emissions reduc-
tion at each wet scrubbed unit to be implemented by December 31, 2014.

Subd. 3. Mercury emissions plans generally. (a) In each plan submitted under this sec-
tion, a utility shall present information assessing that plan’s ability to optimize human health
bencefits and achieve cost efficiencies. Each plan must provide the cost, technical feasibility,
and mercury emissions reduction expected for the utility’s preferred technology option and
each alternative considered. The utility shall demonstrate that it has considered achieving the
mercury emissions reduction required under this section through multiple pollutant control
technology.

{(b) A plan submitted under this section may also:

(1) provide measures to reduce the cost and maximize the flexibility of each option pro-
posed or considered; and
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(2) specify permit targets or conditions proposed by the public utility for each mercury
emission—control option proposed or considered, including, but not limited to, numeric
emission targets, percent removal expectations, emission control technology installation and
operation requirements or work practice standards, and potential changes in the performance
of the mercury emissions—reduction technology over time.

(c) The utility may submit an emissions rate rider to the commission under section
216B.683 to recover the costs associated with plans filed under this section.

History: 2006 ¢ 201 s 7

216B.683 MERCURY EMISSION REDUCTION; COST RECOVERY, FINANCIAL
INCENTIVES.

Subdivision 1. Emissions—reduction riders. (a) A public utility required to file a mer-
cury emissions—reduction plan under sections 216B.68 to 216B.688 may also file for ap-
proval of emissions—reduction rate riders pursuant to section 216B.1692, subdivision 3, for
its mercury control and other environmental improvement initiatives under sections
216B.68 to 216B.688.

(b) In addition to the cost recovery provided by section 216B.1692, subdivision 3, the
emissions—reduction rate riders may include recovery of costs associated with (1) the pur-
chase and installation of continuous mercury emission—monitoring systems, (2) costs associ-
ated with the purchase and installation of emission-reduction equipment, (3) construction
work in progress, (4) ongoing operation and maintenance costs associated with the utility’s
emission—contro] initiatives, including, but not limited to, the cost of any sorbent or emis-
sion—control reagent injected into the unit, (5) any project costs incurred before plan approv-
al that are demonstrated to the commission’s satisfaction to be part of the plan, and (6) any
studies undertaken by the utility in support of the emissions—reduction plan.

(c) The utility may propose to phase in the emissions—reduction riders to recover these
costs over the development and life of the projects.

Subd. 2. Performance-based incentives. A mercury emissions—reduction rider ap-
proved by the commission may include performance—based financial incentives if the com-
mission determincs that the incentives will increase the likelihood that the utility will exceed
90 percent mercury emissions reductions, provided the incentives do not impose excessive
costs on the utility’s consumers when added to the costs recovered under subdivision 1.
These incentives may include increased returns on investments or other performance—based
incentives. The commission may structure the financial incentives to escalate for each addi-
tional increment of mercury emissions reduction achieved by the utility above the 90 percent
mercury emissions reduction.

Subd. 3. Application of other law; associated rider. (a) Section 216B.1692 applies to
plans and emissions—control riders proposed under sections 216B.68 to 216B.688, except
that: )

(1) projects included in a plan approved under sections 216B.68 to 216B.688 are
deemed to be qualitying projects for the purposes of section 216B.1692; and

(2) section 216B.1692, subdivisions 5, paragraph (c), and 6, do not apply to plans or
riders submitted under sections 216B.68 to 216B.688.

(b) Commission approval of an emissions—reduction plan under this section includes
approval of an emissions—reduction rider associated with that plan if submitted by the utility.

History: 2006 ¢ 201 s 8

216B.684 ENVIRONMENTAL ASSESSMENT OF MERCURY EMISSION-RE-
DUCTION PLAN.

The Pollution Control Agency shall evaluate a utility’s mercury emissions—reduction
plans filed under sections 216B.682 and 216B.6851 and submit its evaluation to the Public
Utilities Commission within 180 days of the date the plan is filed with the agency and com-
mission. In its review, the agency shall (1) assess whether the utility’s plan meets the require-
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ments of section 216B.682 or 216B.6851, as applicable, (2) evaluate the environmental and
public health benefits of each option proposed or considered by the utility, including benefits
associated with reductions in pollutants other than mercury, (3) assess the technical feasibil-
ity and cost—effectiveness of technologies proposed or considered by the utility for achieving
mercury emissions reduction, and (4) advise the commission of the appropriateness of the
utility’s plan. In preparing its assessment, the agency may request additional information
from the utility, especially with regard to alternative technologies or configurations applica-
ble to the specific unit, and the estimated costs of those alternatives.

History: 2006 ¢ 201 s 9

216B.685 MERCURY EMISSIONS-REDUCTION PLAN APPROVAL.

Subdivision 1. Commission review and evaluation. The Public Utilities Commission
shall review and evaluate a utility’s mercury emissions—reduction plans and associated emis-
sions—reduction riders submitted under section 216B.682 or pursuant to subdivision 2, para-
graph (b). In its review, the commission shall consider the environmental and public health
benefits, the agency’s assessment of technical feasibility, competitiveness of customer rates,
and cost—effectiveness of the utility’s proposed mercury—control initiatives in light of the
Pollution Control Agency’s report under section 216B.684.

Subd. 2. Commission approval. (a) Within 180 days of recciving the agency’s report
on a utility’s plan filed under section 216B.682, subdivision 1 or 2, the commission shall or-
der the implementation of a utility’s mercury emissions—reduction plan and associated emis-
sions—reduction rider that complies with the requirements of the applicable subdivision of
section 216B.682, unless the commission determines that the plan as proposed fails to pro-
vide for increased environmental and health benefits or would impose excessive costs on the
utility’s customers.

(b) If the commission is unable to approve the utility’s plan and associated emissions—
reduction riders as proposed, it shall direct the utility to amend and resubmit its proposed
plan in light of the record developed on the proposed plan or, at the utility’s option, to file a
new plan consistent with the requirements of the applicable subdivision of section 216B.682.

Subd. 3. Technical issues. The commission shall give due consideration to the assess-
ment of the Pollution Control Agency on compliance issucs under sections 216B.68 to
216B.688, technical [easibility of emission—control technology, and environmental and pub-
lic health benefits associated with emissions reductions.

Subd. 4. Equipment replacement; deadline extensions. (a) Unless the utility pro-
poses to do so, the commission may not require the replacement of existing pollution control
equipment at a targeted or supplemental unit as a condition for approving a plan pursuant to
this section or section 216B.6851.

(b) The commission may allow a utility up to two extensions of any deadline cstablished
under sections 216B.68 to 216B.688 or commission order under those sections. if the utility
demonstrates the unavailability of necessary equipment or other extraordinary circum-
stances. An extension under this paragraph may last no longer than 12 months. The commis-
sion may not extend a deadline for final installation of pollution control equipment for longer
than 12 months. .

Subd. 5. Equipment optimization required. A commission order under this section
must require the utility to optimize the operation of equipment installed under a plan ap-
proved under this section to obtain maximum mercury reductions and to report the utility’s
efforts and results annually to the Pollution Control Agency, until such time as the agency
determines the reports to be no longer necessary.

History: 2006 c 201 s 10

216B.6851 UTILITY OPTION.

Subdivision 1. Election. A public utility with less than 200,000 customers subject to
sections 216B.68 to 216B.688 that owns two wet scrubbed units at a qualifying facility may
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opt to be regulated under this section for those units in lieu of section 216B.682. Plans under
this section are subject to scction 216B.682, subdivision 3. Except where otherwise pro-
vided, all other provisions of sections 216B.68 to 216B.688 apply.

Subd. 2. Supplemental unit. “Supplemental unit” means a coal-fired electric genera-
tion unit at an electric generating power plant in Minnesota at which mercury emissions—re-
duction measures are taken as part of an emissions—reduction plan under this section.

Subd. 3. Plan for 90 percent reduction required. A public utility that elects to be regu-
lated under this section must file a mercury cmissions—reduction plan that is designed to
achieve total mercury reduction at targeted and supplemental units owned by the utility
equivalent to a goal of 90 percent reduction of mercury emissions at the utility’s targeted
units by December 31, 2014.

Subd. 4. Alternative plans. The utility shall also submit one or more alternatives to the
90 percent reduction plan required under subdivision 3. Alternative plans must be designed
to come as near as technically possible to achieving the goal established in subdivision 3
without imposing excessive costs on the utility’s customers.

Subd. 5. Early action; wet scrubbed units. The utility electing for regulation under
this section shall file an initial plan for mercury emissions reduction at one of its two wet
scrubbed units on or before December 31, 2007. The plan must provide for mercury emis-
sions reduction to be implemented at that unit by December 31, 2010. If the plan is approved
by the commission, and implemented by the utility, the utility may have until July 1, 2011, to
file its plans for reduction at its other wet scrubbed unit at the qualifying facility, and may
have until December 31, 2014, to implement mercury emissions reduction at that unit.

Subd. 6. Agency review and commission approval. (a) The agency shall review the
utility’s plans as provided in section 216B.684.

(b) The Public Utilities Commission shall review and evaluate a utility’s mercury emis-
sions—reduction plans submitted under this section. In its review, the commission shall con-
sider the environmental and public health benefits, the agency’s determination of technical
feasibility, competitiveness of customer rates, and cost—effectiveness of the utility’s pro-
posed mercury—control initiatives in light of the Pollution Control Agency’s review under
paragraph (a). Within 180 days of receiving the agency’s report, the commission shall ap-
prove a utility’s mercury emissions—reduction plan that the commission reasonably expects
will come closest to achieving total mercury reductions at targeted and supplemental units
owned by the utility equivalent to a goal of 90 percent reduction of mercury emissions at the
utility’s targeted units by December 31, 2014, in a manner that provides for increased envi-
ronmental and public health benefits without imposing excessive costs on the utility’s cus-
tomers. If the commission is unable to approve the utility’s 90 percent reduction plan filed
under subdivision 3, the commission, in consultation with the Pollution Control Agency,
shall order the utility to implement the most stringent mercury—control alternative proposed
by the utility under this section that provides for increased environmental and public health
benefits without imposing excessive costs on the utility’s customers.

(c) At each targeted and supplemental unit included in a plan under this section, a utility
shall propose to implement mercury emissions—control measures that will result in the great-
est reduction of mercury emitted from that unit that is technically feasible without imposing
excessive costs.

History: 2006 ¢ 201 s 11

216B.686 OTHER ENVIRONMENTAL IMPROVEMENT PLANS.

Subdivision 1. Utility filing. (2) In order to encourage a utility to address multiple pol-
lutants, a utility required to submit mercury—reduction plans under sections 216B.68 to
216B.688 may also propose plans for investments and related expenses in pollution control
equipment to be installed at facilities in Minncsota needed to comply with statc or federal
emission—control statutes or regulations that became effective after Deccember 31, 2004.

(b) For each plan, the utility must show that the investments in pollution control equip-
ment to be installed at facilities in Minnesota under the plan will provide for increased cnvi-
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ronmental and public health benefits, do not impose excessive costs on the utility’s custom-
ers, and will achieve at least the pollution control required by applicable state or federal regu-
lations.

Subd. 2. Emission—reduction riders. A public utility that files a plan under this section
may also file for approval of an emissions-reduction rate rider under section 216B.683, sub-
division 1.

Subd. 3. Agency review. (a) The Pollution Control Agency shall evaluate a utility’s
plans filed under this scction and, within 180 days of receiving the filing, provide the com-
mission with:

(1) verification that the emissions—reduction project qualifies under subdivision 1;

(2) a description of the projected environmental benefits of the proposcd project; and

(3) its assessment of the appropriateness of the proposed plans.

(b) In preparing its review under this subdivision, the agency may request additional
information from the utility, especially with regard to alternative technologies or configura-
tions applicable to a specific unit, and the estimated costs of those alternatives.

Subd. 4. Commission approval. The commission shall review and evaluate a utility’s
plans and associated emissions—reduction riders for other environmental improvement ini-
tiatives submitted under this section. The commission shall consider the overall environ-
mental and public health benefits, total costs, and competitiveness of customer rates. Within
180 days of receiving the agency’s report prepared under subdivision 3, the commission shall
approve the plan and associated emissions—reduction rider if the commission finds that it
meets the requirements of subdivision 1, paragraph (b).

History: 2006 ¢ 201 s 12

216B.687 MERCURY EMISSIONS REDUCTION IMPLEMENTATION, OPERA-
TION.

Subdivision 1. Permit conditions for mercury reductions. The agency shall establish
the mercury emissions reduction for each targeted unit included in a plan approved under
section 216B.685, or where applicable, for each targeted and supplemental unit included in a
plan approved under section 216B.6851].

Subd. 2. Enforcement by agcncy. (a) Except as required by federal regulation, any
mercury reduction incorporated into the permit for a targeted unit as established under a plan
approved under section 216B.685, or where applicable, for each targeted and supplemental
unit included in a plan approved under section 216B.6851, must be a state—only condition of
the permit and will not be enforced by the agency during the start—up period.

(b) After the start—up period ends, the Pollution Control Agency shall incorporate into
the permit the mercury reduction reasonably expected to be achieved at each unit or facility
as an enforceable state—only reduction. For a qualifying facility with multiple units that has
one or more units included in approved plans, the agency may establish the mercury emis-
sions reduction for the facility covering all targeted and supplemental units at that facility
after the start—up periods for all units have concluded, and the actual mercury emissions for
the units have been determined. In setting the reduction, the agency shall give due consider-
ation to the results of monitoring before implementation of the plan, the results of monitoring
during the start-up period, and any factors that may impact the performance of the unit for
the next five years.

Subd. 3. Equipment optimization required. The agency shall revise the unit’s air per-
mit every five years to ensure optimal mercury emissions reduction by equipment installed
under an approved plan, in light of technical and operational advances made since the date of
plan approval. In revising the unit’s air permit, the agency may recommend, but shall not re-
quire, additional investments in pollution control equipment, or the removal of equipment
installed pursuant to an approved plan. The utility may seek commission review of the costs
associated with a permit requirement or request for equipment optimization proposed by the
agency and, if review is requested, the revision is not effective until approved by the commis-
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sion. The commission shall approve the revision unless the utility or other party shows that it
will impose excessive consumer costs.

History: 2006 ¢ 201 s 13

216B.688 RELATIONSHIP TO OTHER STATE FINANCIAL REQUIREMENTS.

Except as otherwise provided for equipment optimization as specified in section
216B.687, a public utility implementing an approved mercury emissions—reduction plan is
not required to undertake additional investments or incur additional operating or mainte-
nance costs to reduce mercury at a unit included in a plan approved under section 216B.685
or 216B.6851.

History: 2006 c 201 s 14
PREVENTATIVE MAINTENANCE

216B.79 PREVENTATIVE MAINTENANCE.

The commission may order public utilities (o make adequate infrastructure investments
and undertake sufficient preventative maintenance with regard to generation, transmission,
and distribution facilities. The commission’s authority under this section also applies to any
transmission company that owns or operates clectric transmission lines in Minnesota.

History: 2001 ¢ 212 art 3 s 2; 2005 c 97 art 1 s 11
216B.81 [Renumbered 216B.029]}

HYDROGEN ENERGY

216B.8109 HYDROGEN ENERGY ECONOMY GOAL.

It is a goal of this state that Minncsota move to hydrogen as an increasing source of ener-
gy for its electrical power, heating, and transportation needs.

History: 1Sp2003 ¢ 11 art2 s 2

216B.811 DEFINITIONS.

Subdivision 1. Scope. For purposes of sections 216B.811 to 216B.815, the terms de-
fined in this section have the meanings given them.

Subd. 2. Fuel cell. “Fuel cell” means an electrochemical device that produces useful
electricity, heat, and water vapor, and operates as long as it is provided fuel.

Subd. 3. Hydrogen. “Hydrogen” means hydrogen produced using renewable energy
sources.

Subd. 4. Related technologies. “Related technologies™ means balance of plant compo-
nents necessary to make hydrogen and fuel cell systems function; turbines, reciprocating,
and other combustion engines capable of operating on hydrogen; and clectrolyzers, reform-
ers, and other equipment and processes necessary to produce, purify, store, distribute, and
use hydrogen for energy. '

History: 2005 ¢ 97 art 13 s 1; 1Sp2005 c 1 art 4 5 119

216B.812 FOSTERING USE OF HYDROGEN ENERGY.

Subdivision 1. Early purchase and deployment of hydrogen, fuel cells, and related
technologies by the state, (a) The Department of Commerce in conjunction with the Depart-
ment of Administration shall identify opportunities for demonstrating the use of hydrogen,
fuel cells, and related technologies within state—owned facilities, vehicle fleets, and opera-
tions.

(b) The Department of Commerce shall recommend to the Department of Administra-
tion, when feasible, the purchase and demonstration of hydrogen, fuel cells, and related
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technologies in ways that strategically contribute to realizing Minnesota’s hydrogen econo-
my goal as set forth in section 216B.8109, and which contribute to the following nonexclu-
sive list of objectives:

(1) provide needed performance data to the marketplace;

(2) identify code and regulatory issues to be resolved;

(3) foster economic development and job creation in the state;

(4) raise public awareness of hydrogen, fuel cells, and related technologies; or

(5) reduce emissions of carbon dioxide and other pollutants.

Subd. 2. Pilot projects. (a) In consultation with appropriate representatives from state
agencies, local governments, universities, businesses, and other interested parties, the De-
partment of Commerce shall report back to the legislature by November 1, 2003, and every
two years thereatter, with a slate of proposed pilot projects that contribute to realizing Min-
nesota’s hydrogen economy goal as set forth in section 216B.8109. The Department of Com-
merce must consider the following nonexclusive list of priorities in developing the proposed
slate of pilot projects:

(1) demonstrate “bridge” technologies such as hybrid—electric, off-road, and fleet ve-
hicles running on hydrogen or fuels blended with hydrogen;

(2) develop cost—competitive, on—site hydrogen production technologies;

(3) demonstrate nonvchicle applications for hydrogen;

(4) improve the cost and efficiency of hydrogen from renewable energy sources; and

(5) improve the cost and efficiency of hydrogen production using direct solar energy
without electricity generation as an intermediate step.

(b) For all demonstrations, individual system components of the technology must meet
commercial performance standards and systems modeling must be completed to predict
commercial performance, risk, and synergies. In addition, the proposed pilots should meet as
many of the following criteria as possible:

(1) advance energy sccurity;

(2) capitalize on the state’s native resources;

(3) result in economically competitive infrastructure being put in place;

(4) be located where it will link well with existing and related prO_]CCtS and be accessible
to the public, now or in the future;

(5) demonstrate multiple, integrated aspects of hydrogen infrastructure;

(6) include an explicit public education and awareness component;

(7) be scalable to respond to changing circumstances and market demands;

(8) draw on firms and expertisc within the state where possible;

(9) include an assessment of its economic, environmental, and social impact; and

(10) serve other needs beyond hydrogen development.

Subd. 3. Establishing multifuel hydrogen fueling stations. The commissioner of
commerce may accept federal funds, expend funds, and participate in projects to design, site,
and construct multifuel hydrogen fueling stations that eventually link urban centers along
key trade corridors across the jurisdictions of Manitoba, the Dakotas, Minnesota, lowa, and
Wisconsin. :

These energy stations must serve the priorities listed in subdivision 2 and, as transition
infrastructure, should accommodate a wide variety of vehicle technologies and fueling plat-
forms, including hybrid, flexible—fuel, and fuel cell vehicles. They may offer, but not be lim-
ited to, gasoline, diesel, ethanol (E—85), biodiesel, and hydrogen, and may simultaneously
test the integration of on—site combined heat and power technologies with the existing ener-
gy infrastructure.

The hydrogen portion of the stations may initially serve local, dedicated on— or off-road
vehicles, but should eventually support long—haul transport.

History: 2005 ¢ 97 art 13 s 2; 1Sp2005 ¢ 1 art 4 5 120
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216B.815 REGIONAL ENERGY RESEARCH AND EDUCATION PARTNERSHIP;
GOALS.

(a) The state’s public research and higher education institutions should work with one
another and with similar institutions in the region to establish Minnesota and the Upper Mid-
west as a center of research, education, outreach, and technology transfer for the production
of renewable energy and products, including hydrogen, fuel cells, and related technologies.
The partnership should be designed to create a critical mass of research and education capa-
bility that can compete effectively for federal and private investment in these areas.

(b) The partnership must include an advisory committee comprised of government, in-
dustry, academic, and nonprofit representatives to help focus its research and education ef-
forts on the most critical issues.

(c) Initiatives undertaken by the partnership may include:

(1) collaborative and interdisciplinary research, demonstration projects, and commer-
cialization of market-ready technologies;

(2) creation of undergraduate and graduate course offerings and eventually degreed and
vocational programs with reciprocity;

(3) establishment of fellows programs at the region’s institutes of higher learning that
provide financial incentives for relevant study, research, and exchange; and

(4) development and field—testing of relevant curricula, teacher kits for all educational
levels, and widespread teacher training, in collaboration with state energy offices, tcachers,
nonprofits, busincsscs, the United States Department of Energy, and other interested parties.

History: 2005 ¢ 97 art 135 3
LOCAL POWER QUALITY ZONES

216B.82 LOCAL POWER QUALITY ZONES.

(a) Upon joint petition of a public utility as defined in section 216B.02, subdivision 4,
and any customer located within the utility’s service territory, the commission may establish
a zone within that utility’s service territory where the utility will install additional, redundant,
or upgraded components of the electric distribution infrastructure that are designed to de-
crease the risk of power outages, provided the utility and all of its customers located within
the proposed zone have approved the installation of the components and the financial recov-
ery plan prior to the creation of the zone. Prior to commission approval, the utility must notify
each customer within the proposed zone of the total costs of the installation, an estimate of
the customer’s share of those costs, and the potential benefits of the local power quality zone
to the customer.

(b) The commission shall authorize the utility to collect all costs of the installation of
any components under this section, including initial investment, operation, and maintenance
costs, and taxes from all customers within the zone, through tariffs and surcharges for service
in a zone that appropriately reflect the cost of service to those customers, provided the cus-
tomers agree to pay all costs for a predetermined period, including costs of component re-
moval, if appropriate.

(c) Nothing in this section limits the ability of the utility and any customer to enter into
customer—specific agreements pursuant to applicable statutory, rule, or tariff provisions.

Nothing in this section shall be construed to permit the quality of service outside a designated
zone to decline.

History: 2005 ¢ 97 art 85 2
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