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[F or text o f  subds I to 3, see M .S.1998]

Subd. 4. Prepaid health plan rates. For payments made during calendar year 1988, the 
monthly maximum allowable rate established by the commissioner of human services for 
payment to prepaid health plans must not exceed 90 percent of the projected average monthly 
per capita fee-for-service medical assistance costs for state fiscal year 1988 for recipients of 
the aid to families with dependent children program formerly codified in sections 256.72 to 
256.87. The base year for projecting the average monthly per capita fee-for-service medical 
assistance costs is state fiscal year 1986. A maximum allowable per capita rate must be estab­
lished collectively for Anoka, Carver, Dakota, Hennepin, Ramsey, St. Louis, Scott, and 
Washington counties. A separate maximum allowable per capita rate must be established 
collectively for all other counties. The maximum allowable per capita rate may be adjusted to 
reflect utilization differences among eligible classes of recipients. For payments made dur­
ing calendar year 1989, the maximum allowable rate must be calculated in the same way as 
1988 rates, except the base year is state fiscal year 1987. For payments made during calendar 
year 1990 and later years, the commissioner shall consult with an independent actuary in es­
tablishing prepayment rates, but shall retain final control over the rate methodology. Rates 
established for prepaid health plans must be based on the services that the prepaid health plan 
provides under contract with the commissioner.

Subd. 5. Free choice limited, (a) The commissioner may require recipients of the Min­
nesota family in vestment program to enroll in a prepaid health plan and receive services from 
or through the prepaid health plan, with the following exceptions:
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(1) recipients who are refugees and whose health services are reimbursed J 00 percent 
by the federal government; and

(2) recipients who are placed in a foster home or facility. If placement occurs before the 
seventh day prior to the end of any month, the recipient will be disenrolled from the recipi­
ent’s prepaid health plan effective the first day of the following month. If placement occurs 
after the seventh day before the end of any month, that recipient will be disenrolled from the 
prepaid health plan on the first day of the second month following placement. The prepaid 
health plan must provide all services set forth in subdivision 2 during the interim period.

Enrollment in a prepaid health plan is mandatory only when recipients have a choice of 
at least two prepaid health plans.

(b) Recipients who become eligible on or after December 1,1987, must choose a health 
plan within 30 days of the date eligibility is determined. At the time of application, the local 
agency shall ask the recipient whether the recipient has a primary health care provider. If the 
recipient has not chosen a health plan within 30 days but has provided the local agency with 
the name of a primary health care provider, the local agency shall determine whether the pro­
vider participates in a prepaid health plan available to the recipient and, if so, the local agency 
shall select that plan on the recipient’s behalf. If the recipient has not provided the name of a 
primary health care provider who participates in an available prepaid health plan, commis­
sioner shall randomly assign the recipient to a health plan.

(c) If possible, the local agency shall ask whether the recipient has a primary health care 
provider and the procedures under paragraph (b) shall apply. If a recipient does not choose a 
prepaid health plan by this date, the commissioner shall randomly assign die recipient to a 
health plan.

(d) The commissioner shall request a waiver from the federal Health Care Financing 
Administration to limit a recipient’s ability to change health plans to once every six or 12 
months. If such a waiver is obtained, each recipient must be enrolled in the health plan for a 
minimum of six or 12 months. A recipient may change health plans once within the first 60 
days after initial enrollment.

(e) Women who are receiving medical assistance due to pregnancy and later become 
eligible for the Minnesota family investment program are not required to choose a prepaid 
health plan until 60 days postpartum. An infant born as a result of that pregnancy must be 
enrolled in a prepaid health plan at the same time as the mother.

(f) If third-party coverage is available to a recipient through enrollment in a prepaid 
health plan through employment, through coverage by the former spouse, or if a duty of sup­
port has been imposed by law, order, decree, or judgment of a court under section 518.551, 
the obligee or recipient shall participate in the prepaid health plan in which the obligee has 
enrolled provided that the commissioner has contracted with the plan.

[For text o f subds 6 to 11, see M.S.1998]

History: 1999 c 159 s 51,52

256B.04 DUTIES OF STATE AGENCY.

[For text o f  subds 1 to 15, see M.S.1998]

Subd. 16. Personal care services, (a) Notwithstanding any contrary language in this 
paragraph, the commissioner of human services and the commissioner of health shall jointly 
promulgate rules to be applied to the licensure of personal care services provided under the 
medical assistance program. The rules shall consider standards for personal care services 
that are based on the World Institute on Disability’s recommendations regarding personal 
care services. These rules shall at a minimum consider the standards and requirements 
adopted by the commissioner of health under section 144A.45, which the commissioner of 
human services determines are applicable to the provision of personal care services, in addi­
tion to other standards or modifications which the commissioner of human services deter­
mines are appropriate. .

The commissioner of human services shall establish an advisory group including per­
sonal care consumers and providers to provide advice regarding which standards or modifi­
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cations should be adopted. The advisory group membership must include not less than 15 
members, of which at least 60 percent must be consumers of personal care services and repre­
sentatives of recipients with various disabilities and diagnoses and ages. At least 51 percent 
of the members of the advisory group must be recipients of personal care.

The commissioner of human services may contract with the commissioner of health to 
enforce the jointly promulgated licensure rules for personal care service providers.

Prior to final promulgation of the joint rale the commissioner of human services shall 
report preliminary, findings along with any comments of the advisory group and a plan for 
monitoring and enforcement by the department of health to the legislature by February 15, 
1992.

Limits on the extent of personal care services that may be provided to an individual must 
be based on the cost-effectiveness of the services in relation to the costs of inpatient hospital 
care, nursing home care, and other available types of care. The niles must provide, at a mini­
mum:

(1) that agencies be selected to contract with or employ and train staff to provide and 
supervise the provision of personal care services;

(2) that agencies employ or contract with a qualified applicant that a qualified recipient 
proposes to the agency as the recipient’s choice of assistant;

(3) that agencies bill the medical assistance program for a personal care service by a 
personal care assistant and supervision by a qualified professional supervising the personal 
care assistant unless the recipient selects the fiscal agent option under section 256B.0627, 
subdivision 10;

(4) that agencies establish a grievance mechanism; and
(5) that agencies have a quality assurance program.
(b) The commissioner may waive the requirement for the provision of personal care ser­

vices through an agency in a particular county, when there are less than two agencies provid­
ing services in that county and shall waive the requirement for personal care assistants re­
quired to join an agency for the first time during 1993 when personal care services are pro­
vided under a relative hardship waiver under section 256B.0627, subdivision 4, paragraph
(b), clause (7), and at least two agencies providing personal care services have refused to 
employ or contract with the independent personal care assistant.

I For text o f  subds 17 and 18, see M.S.1998]

Subd. 19. Performance data reporting unit. The commissioner of human services 
shall establish a performance data reporting unit that serves counties and the state. The de­
partment shall support this unit and provide technical assistance and access to the data ware­
house. The performance data reporting unit, which will operate within the department’s cen­
tral office and consist of both county and department staff, shall provide performance data 
reports to individual counties, share expertise from counties and the department perspective, 
and participate in joint planning to link with county databases and other county data sources 
in order to provide information on services provided to public clients from state, federal, and 
county funding sources. The performance data reporting unit shall provide counties both in­
dividual and group summary level standard or unique reports on health care eligibility and 
services provided to clients for whom they have financial responsibility.

History: 1999 c 245 art 4 s 26,27

256B.042 THIRD PARTY LIABILITY.
Subdivision 1. Lien for cost of care. When the state agency provides, pays for, or be­

comes liable for medical care, it shall have a lien for the cost of the care upon any and all 
causes of action or recovery rights under any policy, plan, or contract providing benefits for 
health care or injury, which accrue to the person to whom the care was furnished, or to the 
person’s legal representatives, as a result of the illness or injuries which necessitated the 
medical care. Forpurposes of this section, “state agency” includes prepaid health plans under 
contract with the commissioner according to sections 256B.69, 256D.03, subdivision 4, 
paragraph (d), and 256L.12; children’s mental health collaboratives under section 245.493;
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demonstration projects for persons with disabilities under section 256B .77; nursing facilities 
under the alternative payment demonstration project under section 256B.434; and county- 
based purchasing entities under section 256B.692.

Subd. 2. Lien enforcement, (a) The state agency may perfect and enforce its lien by 
following the procedures set forth in sections 5 14.69,514.70 and 514.71, and its verified lien 
statement shall be filed with the appropriate court administrator in the county of financial 
responsibility. The verified lien statement shall contain the following: the name and address 
of the person to whom medical care was furnished, the date of injury, the name and address of 
the vendor or vendors furnishing medical care, the dates of the service, the amount claimed to 
be due for the care, and, to the best of the state agency’s knowledge, the names and addresses 
of all persons, firms, or corporations claimed to be liable for damages arising from the inju­
ries. This section shall not affect the priority of any attorney’s lien.

(b) The state agency is not subject to any limitations period referred to in section 514.69 
or 514.71 and has one year from the date notice is first received by it under subdivision 4, 
paragraph (c), even if the notice is untimely, or one year from the date medical bills are first 
paid by the state agency, whichever is later, to file its verified lien statement. The state agency 
may commence an action to enforce the lien within one year of (1) the date the notice required 
by subdivision 4, paragraph (c), is received or (2) the date the recipient’s cause of action is 
concluded by judgment, award, settlement, or otherwise, whichever is later.

(c) If the notice required in subdivision 4 is not provided by any o f  the parties to the 
claim at any stage of the claim, the state agency will have one year from the date the state 
agency learns of the lack of notice to commence an action. If amounts on the claim or cause of 
action are paid and the amount required to be paid to the state agency under subdivision 5, is 
not paid to the state agency, the state agency may commence an action to recover on the lien 
against any or all of the parties or entities which have either paid or received the payments.

Subd. 3. The attorney general shall represent the commissioner to enforce the lien 
created under this section or, if no action has been brought, may initiate and prosecute an 
independent action on behalf of the commissioner against a person, firm, or corporation that 
may be liable to the person to whom the care was furnished.

Any prepaid health plan providing services under sections 256B.69,256D.03, subdivi­
sion 4, paragraph (d), and 256L.12; children’s mental health c o llab o ra te s  under section 
245.493; demonstration projects for persons with disabilities under section 256B.77; nurs­
ing homes under the alternative payment demonstration project under seclion 256B.434; or 
the county-based purchasing entity providing services under section 256B.692 may retain 
legal representation to enforce their lien created under this section.or, if no action has been 
brought, may initiate and prosecute an independent action on their behalf against a person, 
firm, or corporation that may .be liable to the person to whom the care or payment was fur­
nished.

[For text o f subds 4 and 5, see M.S.1998]

History: 1999 c 245 art 4 s 28—30

256B.055 ELIGIBILITY CATEGORIES.

[For text o f  subds 1 to 3, see M.S.1998]

Subd. 3a. M FIP-S families; families eligible under prior AFDC rules, (a) Beginning 
January 1,1998, or on the date thatM FlP-S is implemented in counties, medical assistance 
may be paid for a person receiving public assistance under the M FIP-S program.

(b) Beginning January 1,1998, medical assistance may be paid for a person who would 
have been eligible for public assistance under the income and resource standards, or who 
would have been eligible but for excess income or assets, under the state’s AFDC plan in 
effect as of July 16,1996, as required by the Personal Responsibility and Work Opportunity 
Reconciliation Act of 1996 (PRWORA), Public Law Number 104-193.

[F or text o f  subds 4 to 12, see M. S. / 998]

History : 1999 c 245 art 4 s 31
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256B.056 ELIGIBILITY; RESIDENCY; RESOURCES; INCOME.
Subdivision 1. Residency..To be eligible for medical assistance, a person must reside in 

Minnesota, or, if absent from the state, be deemed to be a resident of Minnesota in accordance 
with the rules of the state agency.

Subd. la. Income and assets generally. Unless specifically required by state law or 
rule of federal law or regulation, the methodologies used in counting income and assets to 
determine eligibility for medical assistance for persons whose eligibility category is based 
on blindness, disability, or age of 65 or more years, the methodologies for the supplemental 
security income program shall be used. For families and children, which includes all other 
eligibility categories, the methodologies under the state’s AFDC plan in effect as of July 16, 
1996, as required by the Personal Responsibility and Work Opportunity Reconciliation Act 
of 1996 (PRWORA), Public Law Number 104-193, shall be used. Effective upon federal 
approval, in-kind contributions to, and payments made on behalf of, arecipient, by an obli­
gor, in satisfaction of or in addition to a temporary or permanent order for child support or 
maintenance, shall be considered income to the recipient. For these purposes, a “methodolo­
gy” does not include an asset or income standard, or accounting method, or method of deter­
mining effective dates.

Subd. 2. Homestead; exclusion for institutionalized persons. The homestead shall be 
excluded for the first six calendar months of a person’s stay in a long-term care facility and 
shall continue to be excluded for as long as the recipient can be reasonably expected to return 
to the homestead. For purposes of this subdivision, “reasonably expected to return to the 
homestead” means the recipient’s attending physician has certified that the expectation is 
reasonable, and the recipient can show that the cost of care upon returning home will be met 
through medical assistance or other sources. The homestead shall continue to be excluded for 
persons residing in a long-term care facility if it is used as a primary residence by one of the 
following individuals:

(a) the spouse;
(b) a child under age 21;
(c) a child of any age who is blind or permanently and totally disabled as defined in the 

supplemental security income program;
(d) a sibling who has equity interest in the home and who resided in the home for at least 

one year immediately before the date of the person’s admission to the facility; or
(e) a child of any age, or, subject to federal approval, a grandchild of any age, who re­

sided in the home for at least two years immediately before the date of the person’s admission 
to the facility, and who provided care to the person that permitted the person to reside at home 
rather than in an institution.

Subd. 3. Asset limitations. To be eligible for medical assistance, aperson must not indi­
vidually own more than S3,000 in assets, or if a member of a household with two family 
members,husband and wife, or parent and child, the household must not own more than 
$6,000 in assets, plus $200 for each additional legal dependent. In addition to these maxi­
mum amounts, an eligible individual or family may accrue interest on these amounts, but 
they must be reduced to the maximum at the time of an eligibility redetermination. The accu­
mulation of the clothing and personal needs allowance according to section 256B.35 must 
also be reduced to the maximum at the time of the eligibility redetermination. The value of 
assets that are not considered in determining eligibility for medical assistance is the value of 
those assets excluded under the AFDC state plan as of July 16,1996, as required by the Per­
sonal Responsibility and Work Opportunity Reconciliation Act of 1996 (PRWORA), Public 
Law Number 104-193, for families and children, and the supplemental security income pro­
gram for aged, blind, and disabled persons, with the following exceptions:

■ (a) Household goods and personal effects are not considered.
(b) Capital and operating assets of a trade or business that the local agency determines 

'are necessary to the person’s ability to earn an income are not considered.
(c) Motor vehicles are excl uded to the same extent excluded by the supplemental securi­

ty income program. , .
(d) Assets designated as burial expenses are excluded to the same extent excluded by the 

supplemental security income program.
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Subd. 3a. [Repealed, 1992 c 513 art 7 s 135]
Subd. 3b. Treatment of trusts, (a) A “medical assistance qualifying trust” is a revoca­

ble or irrevocable trust, or similar legal device, established on or before August 10,1993, by a 
person or the person’s spouse under the terms of which the person receives or could receive 
payments from the trust principal or income and the trustee has discretion in making pay­
ments to the person from the trust principal or income. Notwithstanding that definition, a 
medical assistance qualifying trust does not include: (1) a trust set up by will; (2) a trust set up 
before Apri 17,1986, solely to benefit a person with mental retardation living in an intermedi­
ate care facility for persons with mental retardation; or (3) a trust set up by a person with pay­
ments made by the Social Security Administration pursuant to the United States Supreme 
Court decision in Sullivan v: Zebley, 110 S. Ct. 885 (1990). The maximum amount of pay­
ments that a trustee of a medical assistance qualifying trust may make to a person under the 
terms of the trust is considered to be available assets to the person, without regard to whether 
the trustee actually makes the maximum payments to the person and without regard to the 
purpose for which the medical assistance qualifying trust was established.

(b) Trusts established after August 10,1993, are treated according to seclion 13611(b) 
of the Omnibus Budget Reconciliation Act of 1993 (OBRA), Public Law Number 103-66.

Subd. 4. Income. To be eligible for medical assistance, a person eligible under seclion 
256B.055, subdivision 7, not receiving supplemental security income program payments, 
and families and children may have an income up to 133-1/3 percent of the AFDC income 
standard in effect under the July 16,1996, AFDC state plan. Effective July 1, 2000, the base 
AFDC standard in effect on July 16,1996, shall be increased by three percent. Effective Jan­
uary 1, 2000, and each successive January, recipients of supplemental security income may 
have an income up to the supplemental security income standard in effect on that date. In 
computing income to determine eligibility of persons who are not residents of long-term 
care facilities, the commissioner shall disregard increases in income as required by Public 
Law Numbers 94-566, section 503; 99-272; and 99-509. Veterans aid and attendance bene­
fits and Veterans Administration unusual medical expense payments are considered income 
to the recipient.

Subd. 4a. Asset verification. For purposes of verification, the value of a life estate shall 
be considered not salable unless the owner of the remainder interest intends to purchase the 
life estate, or the owner of the life estate and the owner of the remainder sell the entire proper­
ty-

Subd. 4b. Income verification. The local agency shall not require a monthly income 
verification form for a recipient who is a resident of a long-term care facility and who has 
monthly earned income of $80 or less.

Subd. 5. Excess income. A person who has excess income is eligible for medical assis­
tance if the person has expenses for medical care that are more than the amount of the per­
son’s excess income, computed by deducting incurred medical expenses from the excess in­
come to reduce the excess to the income standard specified in subdivision 4. The person shall 
elect to have the medical expenses deducted at the beginning of a one-month budget period 
or at the beginning of a six-month budget period. The commissioner shall allow persons eli­
gible for assistance on a one-month spenddown basis under this subdivision to elect to pay 
the monthly spenddown amount in advance of the month of eligibility to the state agency in 
order to maintain eligibility on a continuous basis. If the recipient does not pay the spend­
down amount on or before the 20th of the month, the recipient is ineligible for this option for 
the following month. The local agency shall code the Medicaid Management Information 
System (MMIS) to indicate that the recipient has elected this option. The state agency shall 
convey recipient eligibility information relative to the collection of the spenddown to pro­
viders through the Electronic Verification System (EVS). A recipient electing advance pay­
ment must pay the state agency the monthly spenddown amount on or before the 20th of the 
month in order to be eligible for this option in the following month.

Subd. 5a. Individuals on fixed income. Recipients of medical assistance who receive 
only fixed unearned income, where such income is unvarying in amount and timing of re­
ceipt throughout the year, shall report and verify their income annually.
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Subd. 5b. Individuals with low incomc. Recipients of medical assistance not residing 
in a long-term care facility who have slightly fluctuating income which is below the medical 
assistance income limit shall report and verify their income on a semiannual basis.

Subd. 6. Assignment of benefits. To be eligible for medical assistance a person must 
have applied or must agree to apply all proceeds received or receivable by the person or the 
person’s spouse from any third person liable for the costs of medical care for the person, the 
spouse, and children. The state agency shall require from any applicant or recipien t of medi­
cal assistance the assignment of any rights to medical support and third party payments. Per­
sons must cooperate with the state in establishing paternity and obtaining third party pay­
ments. By signing an application for medical assistance, a person assigns to the department 
of human services all rights the person may have to medical support or payments for medical 
expenses from any other person or entity on their own or their dependent’s behalf and agrees 
to cooperate with the state in establishing paternity and obtaining third party payments. Any 
rights or amounts so assigned shall be applied against the cost of medical care paid for under 
this chapter. Any assignment takes effect upon the determination that the applicant is eligible 
for medical assistance and up to three months prior to the date of application if the applicant is 
determined eligible for and receives medical.assistance benefits. The application must con­
tain a statement explaining this assignment. Any assignment shall not be effective as to bene­
fits paid or provided under automobile accident coverage and private health care coverage 
prior to notification of the assignment by the person or organization providing the benefits.

Subd. 7. Period of eligibility. Eligibility is available for the month of application and 
for three months prior to application if the person was eligible in those prior months. A rede­
termination of eligibility must occur every 12 months.

Subd. 8. Cooperation. To be eligible for medical assistance, applicants and recipients 
must cooperate with the stale and local agency to identify potentially liable third-party 
payers and assist the state in obtaining third party payments, unless good cause for noncoop­
eration is determined according to Code of Federal Regulations, title 42, part 433.147. 
“Cooperation” includes identifying any third party who may be liable for care and services 
provided under this chapter to the applicant, recipient, or any other family member for whom 
application is made and providing relevant i nformation to assist the state in pursuing a poten­
tially liable third party. Cooperation also includes providing information about a group 
health plan for which the person may be eligible and if the plan is determined cost-effective 
by the state agency and premiums are paid by the local agency or there is no cost to the recipi­
ent, they must enroll or remain enrolled with the group. For purposes of this subdivision, cov­
erage provided by the Minnesota comprehensive health association under chapter 62E shall 
not be considered group health plan coverage or cost-effective by the state and local agency. 
Cost-effective insurance premiums approved for payment by the state agency and paid by 
the local agency are eligible for reimbursement according to section 256B.19.

History: 1999 c 245 art 4 s 32

256B.057 ELIGIBILITY; INCOME AND ASSET LIMITATIONS FOR SPECIAL 
CATEGORIES.

[For text o f subds 1 to 2, see M.S. 1998]

Subd. 3. Qualified Medicare beneficiaries. A person who.is entilled to Part A Medi­
care benefits, whose income is equal to or less than 100 percent of the federal poverty guide- 
lines,.and whose assets are no more than twice the assetlimit used to determine eligibility for 
the supplemental security income program, is eligible for medical assistance reimbursement 
of Part A and Part B premiums, Part A and Part B coinsurance and deductibles, and cost-ef- 
fective premiums for enrollment with a health maintenance organization or a competitive 
medical plan under section 1876 of the Social Security Act. Reimbursement of the Medicare 
coinsurance and deductibles, when added to the amount paid by Medicare, must not exceed 
the total rate the provider would have received for the same service or services if the person 
were a medical assistance recipient with Medicare coverage. Increases in benefits under Title
II of the Social Security Act shall not be counted as income for purposes of this subdivision 
until the first day of the second full month following publication of the change in the federal 
poverty guidelines.
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[For text o f subds 3a to 8, see M.S.1998]

Subd. 9. Employed persons with disabilities, (a) Medical assistance may be paid.for a 
person who is employed and who:

(1) meets the definition of disabled under the supplemental security income program;
(2) meets the asset limits in paragraph (b); and
(3) pays a premium, if required, under paragraph (c).

Any spousal income or assets shall be disregarded for purposes of eligibility and premium 
determinations.

(b) For purposes of determining eligibility under this subdivision, a person’s assets 
must not exceed $20,000, excluding:

(1) all assets excluded under section 256B.056;
(2) retirement accounts, including individual accounts, 401(k) plans, 403(b) plans, 

Keogh plans, and pension plans; and
(3) medical expense accounts set up through the person’s employer.
(c) A person whose earned and unearned income is greater than 200 percent of federal 

poverty guidelines for the applicable family size must pay a premium to be eligible for medi­
cal assistance. The premium shall be equal to ten percent of the person’s gross earned and 
unearned income above 200 percent of federal poverty guidelines for the applicable family 
size up to the cost of coverage.

(d) A person’s eligibility and premium shall be determined by the local county agency. 
Premiums must be paid to the commissioner. All premiums are dedicated to the commission­
er.

(e) Any required premium shall be determined at application and redetermined annual­
ly at recertification or when a: change in income of family size occurs.

(f) Premium payment is due upon notification from the commissioner of the premium 
amount required. Premiums may be paid in installments at the discretion of the commission­
er.

(g) Nonpayment of the premium shall result in denial or termination of medical assis­
tance unless the person demonstrates good cause for nonpayment. Good cause exists if the 
requirements specified in Minnesota Rules, part 9506.0040. subpart 7, items B to D, are met. 
Nonpayment shall include payment with a returned, refused, or dishonored instrument. The 
commissioner may require a guaranteed form of payment as the only means to replace a re­
turned, refused, or dishonored instrument.

History: /999 c 245 art 4 s 33,34

256B.0575 AVAILABILITY OF INCOME FOR INSTITUTIONALIZED PERSONS.
When an institutionalized person is determined eligible for medical assistance, the in­

come that exceeds the deductions in paragraphs (a) and (b) must be applied to the cost of 
institutional care.

(a) The following amounts must be deducted from the institutionalized person’s income 
in the following order:

(1) the personal needs allowance under section 256B.35 or, fo ra  veteran who does not 
have a spouse or child, or a surviving spouse of a veteran having no child, the amount of an 
improved pension received from the veteran’s administration not exceeding $90 per month;

(2) the personal allowance for disabled individuals under section 256B.36;
(3.) if the institutionalized person has a legally appointed guardian or conservator, five 

percent of the recipient’s gross monthly income up to $100 as reimbursement for guardian­
ship or conservatorship services;

(4) a monthly income allowance determined under section 256B.058, subdivision 2, but 
only to the extent income of the institutionalized spouse is made available to the community 
spouse;

(5) a monthly allowance for children under age 18 which, together with the net income 
of the children, would provide income equal to the medical assistance standard for families
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and children according to section 256B.056, subdivision 4, for a family size that includes 
only the minor children. This deduction applies only if the children do not live with the com­
munity spouse and only to the extent that the deduction is not included in the personal needs 
allowance under section 256B.35, subdivision 1, as child support garnished under a court 
order;

(6) a monthly family allowance for other family members, equal to one-third of the dif­
ference between 122 percent of the federal poverty guidelines and the monthly income for 
that family member;

(7) reparations payments made by the Federal Republic of Germany and reparations 
payments made by the Netherlands for victims of Nazi persecution between 1940 and 1945;

(8) all other exclusions from income for institutionalized persons as mandated by feder­
al law; and

(9) amounts for reasonable expenses incurred for necessary medical or remedial care 
for the institutionalized spouse that are not medical assistance covered expenses and that are 
not subject to payment by a third party.

For purposes of clause (6), “other family member ’ means a person who resides with the 
community spouse and who is a minor or dependent child, dependent parent, or dependent 
sibling of either spouse. “Dependent” means a person who could be claimed as a dependent 
for federal income tax purposes under the Internal Revenue Code.

(b) Income shall be allocated to an institutionalized person for a period of up to three 
calendar months, in an amount equal to the medical assistance standard for a family size of 
one if:

(1) a physician certifies that the person is.expected to reside in the long-term care facil­
ity for three calendar months or less; . .

(2) if the person has expenses of maintaining a residence in the community; and
(3) if one of the following circiimstances apply:
(i) the person was not living together with a.spouse or a family member as defined in 

paragraph (a) when the person entered a long-term care facility; or
(ii) the person and the person’s spouse become institutionalized on the same date, in 

which case the allocation shall be applied to the income of one of the spouses.
For purposes of this paragraph, a person is determined to be residing in a licensed nursing 
home, regional treatment center, or medical institution if the person is expected to remain for 
a period of one full calendar month or more.

History: 1999 c 245 art 4 s 35.■

256B.061 ELIGIBILITY; RETROACTIVE EFFECT; RESTRICTIONS.
(a) If any individual has been determined to be eligible for medical assistance, it will be 

made available for care and services included under the plan and furnished in or after the 
third month before the month in which the individual made application for such assistance, if 
such individual was, or upon application would have been, eligible for medical assistance at 
the time the care and services were furnished. The commissioner may limit, restrict, or sus­
pend the eligibility of an individual for up to one year upon that individual’s conviction of a 
criminal offense related to application for or receipt of medical assistance benefits.

(b) On the basis of information provided on the completed application, an applicant 
who meets the following criteria shall be determined eligible beginning in the month of ap­
plication:

(1) whose gross income is less than 90 percent of the applicable income standard;
(2) whose total liquid assets are less than 90 percent of the asset limit;
(3) does not reside in a long-term care facility; and
(4) meets all other eligibility requirements.

The applicant must provide all required verifications within 30 days’ notice of the eligibility 
determination or eligibility shall be terminated.

History: 7999 c 245 art 4 s 36
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256B.0625 COVERED SERVICES.

[For text o f subds 1 to 3a, see M.S.] 998]

Subd. 3b. Telemedicine consultations, (a) Medical assistance covers telemedicine 
consultations. Telemedicine consultations must be made via two-way, interactive video or 
store-and-forward technology. Store-and-forward technology includes telemedicine con­
sultations that do not occur in real time via synchronous transmissions, and that do not re­
quire a face-to-face encounter with the patient for all or any part of any such telemedicine 
consultation. The patient record must include a written opinion from the consulting physi­
cian providing the telemedicine consultation. A communication between two physicians that 
consists solely of a telephone conversation is not a telemedicine consultation. Coverage is 
limited to’three telemedicine consultations per recipient per calendar week. Telemedicine 
consultations shall be paid at the full allowable rate.

(b) This subdivision expires July 1, 2001.

[For text o f  subds 4 to 5, see M.S.1998]

Subd. 6a. Home health services. Home health services are those services specified in 
Minnesota Rules, part 9505.0290. Medical assistance covers home health services at a recip­
ient’s home residence. Medical assistance does not cover home health services for residents 
of a hospital, nursing facility, or intermediate care facility, unless the commissioner of hu­
man services has prior authorized skilled nurse visits for less than 90 days for a resident at an 
intermediate care facility for persons with mental retardation, to prevent an admission to a 
hospital or nursing facility or unless a resident who is otherwise eligible is on leave from the 
facility and the facility either pays for the home health services or forgoes the facility per 
diem for the leave days that home health services are used. Home health services must be 
provided by a Medicare certified home health agency. All nursing and home health aide ser­
vices must be provided according to section 256B.0627.

[For text o f  subd 7, see M.S.1998]

Subd. 8. Physical therapy. Medical assistance covers physical therapy and related ser­
vices, including specialized maintenance therapy. Services provided by a physical therapy 
assistant shall be reimbursed at the same rate as services performed by a physical therapist 
when the services of the physical therapy assistant are provided under the direction of a 
physical therapist who is on the premises. Services provided by a physical therapy assistant 
that are provided under the direction of a physical therapisL who is not on the premises shall 
be reimbursed at 65 percent of the physical therapist rate.

Subd. 8a. Occupational therapy. Medical assistance covers occupational therapy and 
related services, including specialized maintenance therapy. Services provided by an oc­
cupational therapy assistant shall be reimbursed at the same rale as services performed by an 
occupational therapist when the services of the occupational therapy assistant are provided 
under the direction of the occupational therapist who is on the premises. Services provided 
by an occupational therapy assistant that are provided under the direction of an occupational 
therapist who is not on the premises shall be reimbursed at 65 percent of the occupational 
therapist rate.

Subd. 8b. Speech language pathology services. Medical assistance covers speech lan­
guage pathology and related services, including specialized maintenance therapy.

Subd. 8c. Care management; rehabilitation services, (a) Effective July 1,1999, one­
time thresholds shall replace annual thresholds for provision of rehabilitation services de­
scribed in subdivisions 8 ,8a, and 8b. The one-time thresholds will be the same in amount and 
description as the thresholds prescribed by the department of human services health care pro­
grams provider manual for calendar year 1997, except they will not be renewed annually, and 
they will include sensory skills and cognitive training skills.

(b) A care management approach for authorization of services beyond the threshold 
shall be instituted in conjunction with the one-time thresholds. The care management ap­
proach shall require the provider and the department rehabilitation reviewer to work together 
directly through written communication, or telephone communication when appropriate, to
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establish a medically necessary care management plan. Authorization for rehabilitation ser­
vices shall include approval for up to 12 months of services at a time without additional docu­
mentation from the provider during the extended period, when the rehabilitation services are 
medically necessary due to an ongoing health condition.

(c) The commissioner shall implement an expedited five-day turnaround time to re­
view authorization requests for recipients who need emergency rehabilitation services and 
who have exhausted their one-time threshold limit for those services.

[For text o f subds 9 to 12, see M.S. 1998]

Subd. 13. Drugs, (a) Mcdical assistance covers drags, except for fertility drugs when 
specifically used to enhance fertility, if prescribed by a licensed practitioner and dispensed 
by a licensed pharmacist,.by a physician enrolled in the medical assistance program as a dis­
pensing physician, or by a physician or a nurse practitioner employed by or under contract 
with a community health board as defined in section 145 A.02, subdivision 5, for the purposes 
of communicable disease control. The commissioner, after receiving recommendations from 
professional medical associations and professional pharmacist associations, shall designate 
a formulary commitlee to advise the commissioner on the names'of drugs for which payment 
is made, recommend a system for reimbursing providers on a set fee or charge basis rather 
than the present system, and develop methods encouraging use of generic drugs when they 
are less expensive and equally effective as trademark drugs. The formulary committee shall 
consist of nine members, four of whom shall be physicians who are not employed by the de­
partment of human services, and a majority of whose practice is for persons paying privately 
or through health insurance, three of whom shall be pharmacists who are not employed by the 
department of human services, and a majority of whose practice is for persons paying pri­
vately or through health insurance', a consumer representative, and a nursing home represen­
tative. Committee members shall serve three-year terms and shall serve without compensa­
tion. Members may be reappointed once.

(b) The commissioner shall establish a drug formulary. Its establishment and publica­
tion shall not be subject to the requirements of the Administrative Procedure Act, but the for­
mulary committee shall review and comment on the formulary contents. The formulary com­
mittee shall review and recommend drugs which require prior authorization. The formulary 
committee may recommend drugs for prior authorization directly to the commissioner, as 
long as opportunity for public input is provided. Prior authorization may be requested by the 
commissioner based on medical and clinical criteria before certain drugs are eligible forpay- 
ment. Before a drug may be considered for prior authorization at the request of the commis1 
sioner: 1

(T) the drug formulary committee must develop criteria to be used for identifying drugs; 
the development of these criteria is not subject to the requirements of chapter 14, but the for­
mulary committee shall provide opportunity for public input in developing criteria;

(2) the drug formulary committee must hold apublic forum and receive public comment 
for an additional 15 days; and

(3) the commissioner must provide information to the formu lary committee on the im­
pact that placing the drug on prior authorization will have on the quality of patient care and 
information regarding whether the drug is subject to clinical abuse or misuse. Prior autho­
rization may be required by the commissioner before certain formulary drugs are eligible for 
payment. The formulary shall not.include:

(i) drugs or products for which there is no federal funding;
(ii) over-the-counter drugs, except for antacids, acetaminophen, family planning prod­

ucts, aspirin, insulin, products for the treatment of lice, vitamins for adults with documented 
vitamin deficiencies, vitamins for. children under the age of seven and pregnant or nursing 
women, and any other over-the-counter drug identified by the commissioner, in consulta­
tion with the drug formulary committee, as necessary, appropriate, and cost-effective for the 
treatment of certain specified chronic diseases, conditions or disorders, and this determina­
tion shall not be subject to the requirements of chapter 14;

(iii ) anorectics, except that medically necessary anorectics shall be covered for a recipi­
ent previously diagnosed as having pickwickian syndrome and currently diagnosed as hav­
ing diabetes and being morbidly obese;
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(iv) drugs for which medical value has not been established; and
(v) drugs from manufacturers who have not signed a rebate agreement with the Depart­

ment of Health and Human Services pursuant to section 1927 of title XIX of the Social Secu­
rity Act.

The commissioner shall publish conditions for prohibiting payment for specific drags 
after considering the formulary committee’s recommendations.

(c) The basis for determining the amount of payment shall be the lower of the actual 
acquisition costs of the drugs plus a fixed dispensing fee; the maximum allowable cost set by 
the federal government or by the commissioner plus the fixed dispensing fee; or the usual and 
customary price charged to the public. The pharmacy dispensing fee shall be $3.65. Actual 
acquisition cost includes quantity and other special discounts except time and cash dis­
counts. The actual acquisition cost of a drug shall be estimated by the commissioner, at aver­
age wholesale price minus nine percent. The maximum allowable cost of a multisource drug 
may be set by the commissioner and it shall be comparable to, but no higher than, the maxi­
mum amount paid by other third-party payors in this state who have maximum allowable 
cost programs. The.commissiorier shall set maximum allowable costs for multisource drugs 
that are not on the federal upper limit list as described in United States Code, title 42, chapter 
7, section 1396r-8(e), the Social Security Act, and Code of Federal Regulations, title 42, part 
447, section 447.332. Establishment of the amount of payment for. drugs shall not be subject 
to the requirements of the Administrative.Procedure Act. An additional dispensing fee of 
$.30 may be added to the dispensing fee paid to pharmacists for legejnd drug prescriptions 
dispensed to residents of long-term care facilities when a unit dose blister card system, ap­
proved by the department, is used. Under this type of dispensing system, the pharmacist must 
dispense a 30-day supply of drag. The National Drag Code ( NDC) from the drag container 
used to fill the blister card must be identified on the claim to the department. The unit dose 
blister card containing the drug must meet the packaging standards set forth in Minnesota 
Rules, part 6800.2700, that go vern the return of unused drugs to the pharmacy for reuse. The 
pharmacy provider will be required to credit the department for the actual acquisition cost of 
all unused drugs that are eligible for reuse. O ver-the-counter medications must be dispensed 
in the manufacturer’s unopened package. The commissioner may permit the drug clozapine 
to be dispensed in a quantity that is less than a 30-day supply. Whenever a generically equiv­
alent product is available, payment shall be oh the basis of the actual acquisition cost of the 
generic drug, unless the prescriber specifically indicates “dispense as written -  brand neces­
sary” on the prescription as required by section 151.21, subdivision 2.

(d) For purposes of this subdivision, “multisource drugs” means covered outpatient 
drugs, excluding innovator multisource drugs for which there are two or more drug products, 
which:

(1) are related as therapeutically equivalent under the Food and Drug Administration’s 
most.recentpublication of “Approved Drag Products with Therapeutic Equivalence Evalua­
tions” ;

(2) are pharmaceutically equivalent and bioequivalent as determined by the Food and 
Drag Administration; and

(3) are sold or marketed in Minnesota.
“Innovator multisource drug” means a multisource drag that was originally marketed under 
an original new drug application approved by the Food and Drug Administration.

[For text o f subds 13a to 19b, see M.S.1998]

Subd. 19c. Personal care. Medical assistance covers personal care services provided 
by an individual who is qualified to provide the services according to subdivision 19a and 
section 256B.0627, where the services are.prescribed by a physician in accordance with a 
plan of treatment and are supervised by the recipient under the fiscal agent option according 
to section 256B.0627, subdivision 10, or a qualified professional. “Qualified professional” 
means a mental health professional as defined in section 245.462, subdivision 18, or 
245.4871, subdivision 26; or a registered nurse as defined in sections 148.171 to 148.285. As 
part of the assessment, the county public health nurse will consult with the recipient or re­
sponsible party and identify the most appropriate person to provide supervision of the per­
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sonal care assistant. The qualified professional shall perform the duties described in Minner 
sota Rules, part 9505.0335, subpart 4.

Subd. 20. Mental health case management, (a) To the extent authorized by rule of the 
state agency, medical assistance covers case management services to persons with serious 
and persistent mental illness and children with severe emotional disturbance. Services pro­
vided under this section must meet the relevant standards in sections 245.461 to 245.4888, 
the Comprehensive Adult and Children’s Mental Health Acts, Minnesota Rules, parts
9520.0900 to 9520.0926, and 9505.0322, excluding subpart 10.

■(b)' Entities meeting program standards set out in rules governing family community 
support services as defined in section 245.4871, subdivision 17, are eligible for medical as­
sistance reimbursement for case management services for children with severe emotional 
disturbance when these services meet the program standards in Minnesota Rules, parts
9520.0900 to 9520.0926 and 9505.0322, excluding subparts 6 and 10.

(c) Medical assistance and MinnesotaCare payment for mental health case management 
shall be made on a monthly basis. In order to receive payment for an eligible child, the pro­
vider must document at least a face-to-face contact with the child, the child’s parents, or the 
child’s legal representative. To receive payment for an eligible adult, the provider must docu­
ment: . .

(1) at least a face-to-face contact with the adult or the adult’s legal representative; or
(2) at least a telephone contact with the adult orthe adult’s legal representative and doc­

ument a face-to-face contact with the adult or the adult’s legal representative within the pre­
ceding two months.

(d) Payment for mental health case management provided by county or state staff shall 
be based on the monthly fate methodology under section 256B .094, subdivision 6, paragraph
(b), with separate rates calculated for child welfare and mental health, and within mental 
health, separate rates for children and adults.

(e) Payment for mental health case management provided by county-contracted ven­
dors shall be based on a monthly rate negotiated by the host county. The negotiated rate must 
not exceed the rate charged by the vendor for the same service to other payers. If the service is 
provided by a team of contracted vendors, the county may negoti ate a team rate with a vendor 
who is a member of the team. The team shall determine how to distribute the rate among its 
members. No reimbursement received by contracted vendors shall be returned to the county, 
except to reimburse the county for advance funding provided by the county to the vendor.

(f) If the service is provided by a team which includes contracted vendors and county or 
state staff, the costs for county or state staff participation in the team shall be included in the 
rate for county-provided services. In this case, the contracted vendor and the county may 
each receive separate payment for services provided by each entity in the same m onth/In 
order to prevent duplication of services, the county must document, in the recipient’s file, the 
need for team case management and a description of the roles of the team members.

(g) The commissioner shall calculate the nonfederal share of actual medical assistance 
and general assistance medical care payments for each county, based on the higher of calen­
dar year 1995 or 1996, by service date, project that amount forward to 1999, and transfer 
one-half of the result from medical assistance and general assistance medical care to each 
county’s mental health grants under sections 245.4886 and 256E. 12 for calendar year 1999. 
The annualized minimum amount added to each county’s mental health grant shall be S3,000 
per year for children and $5,000 per year for adults. The commissioner may reduce the state­
wide growth factor in order to fund these minimums. The annualized total amount trans­
ferred shall become part of the base for future mental health grants for each county.

(h) Any net increase in revenue to the county as a result of the change in this section 
must be used to provide expanded mental health services as defined in sections 245.461 to 
245.4888, the Comprehensive Adult and Children’s Mental Health Acts, excluding inpatient 
and residential treatment. For adults, increased revenue may also be used for services and 
consumer supports which arc part of adult mental health projects approved under Laws 1997, 
chapter 203, article 7, sect i on 25. For children, increased revenue may also be used for respite 
care and nonresidential individualized rehabilitation services as defined in section 245.492,
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subdivisions 17 and 23. “Increased revenue” has the meaning given in Minnesota Rules, part 
9520.0903, subpart 3.

(i) Notwithstanding section 256B.19, subdivision 1, the nonfederal share of costs for 
mental health case management shall be provided by the recipient’s county of responsibility, 
as defined in sections 256G.01 to 256G.12, from sources other than federal funds or funds 
used to match other federal funds.

(j) The commissioner may suspend, reduce, or terminate the reimbursement to a provide 
er that does not meet the reporting or other requirements of this section. The county of re­
sponsibility, as defined in sections 256G.01 to 256G. 12, is responsible for any federal disal­
lowances. The county may share this responsibility with its contracted vendors.

(k) The commissioner shall set aside a portion of the federal funds earned under this 
section to repay the special revenue maximization account under section 256.01, subdivision
2, clause (15). The repayment is limited to:

(1) the costs of developing and implementing this section; and
(2) programming the information systems.
(1) Notwithstanding section 256.025, subdivision 2, payments to counties for case man­

agement expenditures under this section shall only be made from federal earnings from ser­
vices provided under this section. Payments to contracted vendors shall include both the fed­
eral earnings and the county share.

(m) Notwithstanding section 256B.041, county payments for the cost of mental health 
case management services provided by county or state staff shall not be made to the state 
treasurer. For the purposes of mental health case management services provided by county or 
state staff under this section, the centralized disbursement of payments to counties under sec­
tion 256B.041 consists only of federal earnings from services provided under this section.

(n) Case management services under this subdivision do not include therapy, treatment, 
legal, or outreach services.

(0) Tf the recipient is a resident of a nursing facility, intermediate care facility, or hospi­
tal, and the recipient’s institutional care is paid by medical assistance, payment for case man­
agement services under this subdivision is limited to the last 30 days of the recipient’s resi­
dency in that facility and may not exceed more than two months in a calendar year.

(p) Payment for case management services under this subdivision shall not duplicate 
payments made under other program  authorities for the same purpose.

(q) By July I, 2000, the commissioner shall evaluate the effectiveness of the changes 
required by this section, including changes in number of persons receiving mental health 
case management, changes in hours of service per person, and changes in caseload size.

(r) For each calendar year beginning with the calendar year 2001, the annualized 
amount of state funds for each county determined under paragraph (g) shall be adjusted by 
the county’s percentage change in the average number of clients per month who received 
case management under this section during the fiscal year that ended six months prior to the 
calendar year in question, in comparison to the prior fiscal year.

(s) For counties receiving the minimum allocation of $3,000 or $5,000 described in 
paragraph (g), the adjustment in paragraph (r) shall be determined so that the county receives 
the higher of the following amounts:

(1) a continuation of the minimum allocation in paragraph (g); or
(2) an amount based on that county’s average number of clients per month who received 

case management under this section during the fiscal year that ended six months prior to the 
calendar year in question, in comparison to the prior fiscal year, times the average statewide 
grant per person per month for counties not receiving the minimum allocation.

(t) The adjustments in paragraphs (r) and (s) shall be calculated separately for children 
and adults.

[For text o f  subds 20a to 25, see M.S. 1998J

Subd. 26. Special education services, (a) Medical assistance covers medical services 
identi f'ied in.a recipient’s individualized education plan and covered under the medical assis­
tance state plan. Covered services include occupational therapy, physical therapy, speech-
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language therapy, clinical psychological services, nursing services, school psychological 
services, school social work services, personal care assistants serving as management aides, 
assistive technology devices, transportation services, and other services covered under the 
medical assistance state plan. Mental health services eligible for medical assistance reim­
bursement must be provided or coordinated through a children’s mental health collaborative 
where a collaborative exists if the child is included in the collaborative operational target 
population. The provision or coordination of services does not require that the individual 
education plan be developed by the collaborative.

The services may be provided by a Minnesota school district that is enrolled as a medi­
cal assistance provider or its subcontractor, and only if the services meet all the requirements 
otherwise applicable if the service had been provided by a provider other than a school dis­
trict, in the following areas: medical necessity, physician’s orders, documentation, personnel 
qualifications, and prior authorization requirements. The nonfederal share of costs for ser­
vices provided under this subdivision is the responsibility of the local school district as pro­
vided in section 125A.74. Services listed in a child’s individual education plan are eligible 
for medical assistance reimbursement only if those services meet criteria for federal finan­
cial participation under the Medicaid program.

(b) Approval of health-related services for inclusion in the individual education plan 
does not require prior authorization for purposes of reimbursement under this chapter. The 
commissioner may require physician review and approval of the plan not more than once 
annually or upon any modification of the individual education plan that reflects a change in 
health-related services.

(c) Services of a speech-language pathologist provided under this section are covered 
notwithstanding Minnesota Rules, part 9505.0390, subpart 1, item L, if the person:

(1) holds a masters degree in speech-language pathology; /
(2) is licensed by the Minnesota board of teaching as an educational speech-language 

pathologist; and
(3) either has a certificate of clinical competence from the American Speech and Hear­

ing Association, has completed the equivalent educational requirements and work experi­
ence necessary for the certificate or has completed the academic program and is acquiring 
supervised work experience to qualify for the certificate.

(d) Medical assistance coverage for medically necessary services provided under other 
subdivisions in this section may not be denied solely on the basis that the same or similar 
services are covered under this subdivision.

(e) The commissioner shall develop and implement package rates, bundled rates, or per 
diem rates for special education services under which separately covered services are 
grouped together and billed as a unit in order to reduce administrative complexity.

(f) The commissioner shall develop a cost-based payment structure for payment of 
these services.

(g) Effective July 1, 2000, medical assistance services provided under an individual 
education plan or an individual family service plan by local school districts shall not count 
against medical assistance authorization thresholds for that child.

[For text o f subd 27, see M.S.1998]

Subd. 28. Certified nurse practitioner services. Medical assistance covers services 
performed by a certified pediatric nurse practitioner, a certified family nurse practitioner, a 
certified adult nurse practitioner, a certified obstetric/ gynecological nurse practitioner, a cer­
tified neonatal nurse practitioner, or a certified geriatric nurse practitioner in independent 
practice, if:

(1) the service provided on an inpatient basis is not included as part of the cost for i npa- 
tient services included in the operating payment rate;

(2) the service is otherwise covered under this chapter as a physician service; and
(3) the service is within the scope of practice of the nurse practitioner’s license as a reg­

istered nurse, as defined in section 148.171.

[ For text o f  subd 29, see M .S.1998]
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Subd. 30. Other clinic services, (a) Medical assistance covers rural health clinic ser­
vices, federally qualified health center services, nonprofit community health clinic services, 
public health clinic services, and the services of a clinic meeting the criteria established in 
rule by the commissioner. Rural health clinic services and federally qualified health center 
services mean services defined in United States Code, title 42, section 1396d(a)(2)(B) and
(C). Payment for rural health clinic and federally qualified health center services shall be 
made according to applicable federal law and regulation.

(b) A federal ly qualified health center that is beginning initi al operation shall submit an 
estimate of budgeted costs and visits for the initial reporting period in the form and detail 
required by the commissioner. A federally qualified health center that is already in operation 
shall submit an initial report using actual costs and visits for the initial reporting period. 
Within 90 days of the end of its reporting period, a federally qualified health center shall sub­
mit, in the form and detail required by the commissioner, a report of its operations, including 
allowable costs actually incurred for the period and the actual number of visits for services 
furnished during the period, and other information required by the commissioner. Federally 
qualified health centers that file Medicare cost reports shall provide the commissioner with a 
copy of the most recent Medicare cost report filed with the Medicare program intermediary 
for the reporting year which support the costs claimed on their cost report to the state.

(c) In order to continue cost-based payment under the medical assistance program ac­
cording to paragraphs (a) and (b), a federally qualified health center or rural health clinic 
must apply for designation as an essential community provider within six months of final 
adoption of rules by the department of health according to section 62Q.19, subdivision 7. For 
those federally qualified health centers and rural health clinics that have applied for essential 
community provider status within the six-month time prescribed, medical,assistance pay­
ments will continue to be made according to paragraphs (a) and (b) for the first three years 
after application. For federally qualified health centers and rural health clinics that either do 
not apply within the time specified above or who have had essential community provider sta­
tus for three years, medical assistance payments for health services provided by these entities 
shall be according to the same rates and conditions applicable to the same service provided 
by health care providers that are not federally qualified health centers or rural health clinics.

(d) Effective July 1,1999, the provisions of paragraph (c) requiring a federally.qualified 
health center or a rural health clinic to make application for an essential community provider 
designation in order to have cost-based payments made according .to paragraphs (a) and (b) 
no longer apply.

(e) Effective January 1,2000, payments made according to paragraphs (a) and (b) shall 
be limited to the cost phase-out schedule of the Balanced Budget Act of 1997-

[For text o f subds 31 and 31a, see M.S.1998]

Subd. 32. Nutritional products. Medical assistance covers nutritional products needed 
for nutritional supplementation because solid food or nutrients thereof cannot be properly 
absorbed by the body or needed for treatment of phenylketonuria, hyperlysinemia, maple 
syrup urine disease, a combined allergy to human milk, cow’s milk, and soy formula, or any 
other childhood or adult diseases, conditions, or disorders identified by the commissioner as 
requiring a similarly necessary nutritional product. Nutritional products needed for the treat­
ment of a combined allergy to human milk, cow’s milk, and soy formula; require prior autho­
rization. Separate payment shall not be made for nutritional products for residents of long­
term care facilities. Payment for dietary requirements is a component of the per diem irate 
paid to these facilities.

Subd. 33. Child welfare targeted case management. Medical assistance, subject to 
federal approval, covers child welfare targeted case management services as defined in sec­
tion 256B.094 to children under age 21 who have been assessed and determined in accord­
ance with section 256F.095 to be:

(1) at risk of placement or in placement as defined in section 260C.212, subdivision 1;
(2) at risk of maltreatment or experiencing maltreatment as defined in section 626.556, 

subdivision lOe; or
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(3) in need of protection or services as defined in section 260C.007, subdivision 4.

[For text o f subd 34, see M.S.1998]

. Subd. 35. Family community support services. Medical assistance covers family 
community support services as defined in section 245.4871. subdivision 17. In addition to 
the provisions of section 245,4871, and to the extent authorized by rules promulgated by the 
state agency, medical assistance covers the following services as family community support 
services:

(1) services identified in an individual treatment plan when provided by a trained men­
tal health behavioral aide under the direction of a mental health practitioner or mental health 
professional;

(2) mental health crisis intervention and crisis stabilization services provided outside of 
hospital inpatient settings; and

(3) the therapeutic components of preschool and therapeutic camp programs.

[For text-of subds 36 to 40, see M.S.1998j

Subd. 41. Residential services for children with severe emotional disturbance.
Medical assistance covers rehabilitative services in accordance with section 256B.0945 that 
are provided by a county through a residential facility, for children who have been diagnosed 
with severe emotional disturbance and have been determined to require the level of care pro­
vided in a residential facility..

History: 1999 c 86 art 2 s 4; 1999 c 139 art 4 s 2; 1999 c 245 art 4 s 37—49; art 5 s 
20; art 8 s 5

N O T E: The am endment to subdivision 26 hv Laws 1999. chapter 245. article 4, section 45: is effective July 1,2000 . Laws 
1999, chaptcr 245, article 4, section 121.

N O T E: Subdivision 41. as added by Laws 1999, chapter 245, article 8. section 5, is effective July 1, 2000. Laws 1999, chap­
ter 245, article 8, section 87. , •

256B.0627 COVERED SERVICE,- HOME CARE SERVICES.
Subdivision 1. Definition, (a) “Assessment” means a review and evaluation of a"recipi­

ent’s needfor home care services conducted in person. Assessments for private duty nursing 
shall be conducted by a registered private duty nurse. Assessments for home health agency 
services shall be conductcd by a home health agency nurse. Assessments for personal care 
assistant services shall be conducted by the county public health nurse or a certified public 
health nurse under contract with the county. A face-to-face assessment must include: a 
health status assessment and determination of need, evaluation of service outcomes, collec­
tion of case data, identification of appropriate services and service plan development dr mod­
ification, coordination of services, referrals and follow-up to appropriate payers aiid com­
munity resources, completion of required reports, obtaining service authorization, and con­
sumer education. A face-to-face assessment for personal care services is conducted on those 
recipients who have never had a county public health nurse assessment. A face-to-face as­
sessment must occur at least annually or when there is a significant change in the recipient’s 
condition or when there is a change in the need for personal care assistant services. A service 
update may substitute for the annual face-to-face assessment when there is not a significant 
change in recipient condition or a change in the need for personal care assistant service. A 
service update or review for temporary increase includes a review of initial baseline data, 
evaluation of service outcomes, redetermination of service need, modification of service 
plan and appropriate referrals, update of initial forms, obtaining service, authorization, and 
on going consumer education. Assessments for medical assistance home care services for 
mental retardation or related conditions and alternative care sendees for developmentally 
disabled homeland community-based waivered recipients may be conducted by the county 
public health nurse to ensure coordination and avoid duplication. Assessments must be com­
pleted on forms provided by the commissioner within 30 days of a request for home care ser­
vices by a recipient or responsible party.

(b) “Care plan” means a written description of personal carc assistant services devel­
oped by the qualified professional with the recipient or responsible party to be used by the 
personal care assistant with a copy provided to the recipient or responsible party.
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(c) “Home care services” means a health service, determined by the commissioner as 
medically necessary, that is ordered by a physician and documented in a service plan that is 
reviewed by the physician at least once every 62 days for the provision of home health ser­
vices, or private duty nursing, or at least once ever)' 365 days for personal care. Home care 
services are provided to the recipient at the recipient’s residence that is a place other than a 
hospital or long-term care facility or as specified in section 256B.0625.

(d) “Medically necessary” has the meaning given in Minnesota Rules, parts 9505.0170 
to 9505.0475.

(e) “Personal care assistant” means a person who: (1) is at least 18 years old, except for 
persons 16 to 18 years of age who participated in a related school-based job training program 
or have completed a certified home health aide competency evaluation; (2) is able to effec­
tively communicate with the rccipicnt and personal care provider organization; (3) effective 
July 1,1996, has completed one of the training requirements as specified in Minnesota Rules, 
part 9505.0335, subpart 3, items A to D; (4) has the ability to, and provides covered personal 
care services according to the recipient’s care plan, responds appropriately to recipient 
needs, and reports changes in the recipient’s condition to the supervising qualified profes­
sional; (5) is not a consumer of personal care services; and (6) is subject to criminal back­
ground checks and procedures specified in section 245A.04.

(f) “Personal care provider organization” means an organization enrolled to provide 
persona] care services under the medical assistance program that complies with the follow­
ing: (1) owners who have a five percent interest or more, and managerial officials are subject 
to a background study as provided in section 245A.04. This applies to currently enrolled per­
sonal care provider organizations and those agencies seeking enrollment as a personal care 
provider organization. An organization will be barred from enrollment if an owner or mana­
gerial official of the organization has been convicted of a crime specified in section 245A.04, 
or a comparable crime in another jurisdiction, unless the owner or managerial official meets 
the reconsideration criteria specified in section 245A.04; (2) the organization must maintain 
a surety bond and liability insurance throughout the duration of enrollment and provides 
proof thereof. The insurer must notify the department of human services of the cancellation 
or lapse of policy; and (3) the organization must maintain documentation of services as speci­
fied in Minnesota Rules, part 9505.2175, subpart 7, as well as evidence of compliance with 
personal care assistant training requirements.

(g) “Responsible party” means an individual residing with a recipient of personal care 
services who is capable of providing the supportive care necessary to assist the recipient to 
live in the community, is at least 18 years old, and is not a personal care assistant. Responsible 
parties who are parents of minors or guardians of minors or incapacitated persons may dele­
gate the responsibility to another adult during a temporary absence of at least 24 hours but not 
more than six months. The person delegated as a responsible party must be able to meet the 
definition of responsible party, except that the delegated responsible party is required to re­
side with the recipient only while serving as the responsible party. Foster care license holders 
may be designated the responsible party for residents of the foster care home if case manage­
m ent's  provided as required in section 256B.0625, subdivision 19a. For persons who, as of 
April 1,1992, are sharing personal care services in order to obtain the availability of 24-hour 
coverage, an employee of the personal care provider organization may be designated as the 
responsible party if case management is provided as required in section 256B.0625, subdivi­
sion 19a.

(h ) “Service plan” means a written description of the services needed based on the as­
sessment developed by the nurse who conducts the assessment together with the recipient or 
responsible party. The service plan shall include a description of the covered home care ser­
vices, frequency and duration of services, and expected outcomes and goals. The recipient 
and the provider chosen by the recipient or responsible party must be given a copy of the 
completed service plan within 30 calendar days of the request for home care services by the 
recipient or responsible party.

(i) “Skilled nurse visits” are provided in a recipient’s residence under a plan of care or 
service plan that specifies a level of care which the nurse is qualified to provide. These ser­
vices are:
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(1) nursing services according to the written plan of care or service plan and accepted 
standards of medical and nursing practice in accordance with chapter 148;

(2) services which due to the recipient’s medical condition may only be safely and effec­
tively provided by a registered nurse or a licensed practical nurse;

(3) assessments performed only by a registered nurse; and
(4) teaching and training the recipient, the recipient’s family, or other caregivers requir­

ing the skills of a registered nurse or licensed practical nurse.
Subd. 2. Services covered. Home care services covered under this section include:
(1) nursing services under section 256B.0625, subdivision 6a;
(2) private duty nursing services under section 256B.0625, subdivision 7;
(3) home health aide services under section 256B.0625, subdivision 6a;
(4) personal care services under section 256B.0625, subdivision 19a;
(5) supervision of personal care assistant services provided by a qualified professional 

under section 256B.0625, subdivision 19a;
(6) consulting professional of personal care assistant services under the fiscal agent op­

tion as specified in subdivision 10;
(7) face-to-face assessments by county public health nurses for services under section 

256B.0625, subdivision 19a; and
(8) service updates and review of temporary increases for personal care assistant ser­

vices by the county public health nurse for services under section 256B.0625, subdivision 
19a.

Subd. 4. Personal care services, (a) The personal care services that are eligible for pay­
ment are the following:

(1) bowel and bladder care;
(2) skin care to maintain the health of the skin;
(3) repetitive maintenance range of motion, muscle strengthening exercises; and other 

tasks specific to maintaining a recipient’s optimal level of function;
(4) respiratory assistance;
(5) transfers and ambulation;
(6) bathing, grooming, and hairwashing necessary for personal hygiene;
(7) turning and positioning;
(8) assistance with furnishing medication that is self-administered;
(9) application and maintenance of prosthetics and orthotics;
(10) cleaning medical equipment;
(11) dressing or undressing;
(12) assistance with eating and meal preparation and necessary grocery shopping;
(13) accompanying a recipient to obtain medical diagnosis or treatment:
(14) assisting, monitoring, or prompting the recipient to complete the services in 

clauses (1) to (13);
(15) redirection, monitoring, and observation that are medically necessary and an inte­

gral part of completing the personal care services described in clauses (1) to (14);
(16) redirection and intervention for behavior, including observation and monitoring;
(17) interventions for seizure disorders, including monitoring and observation if the re­

cipient has had a seizure that requires intervention within the past three months;
(18) tracheostomy suctioning using a clean procedure if the procedure is properly dele­

gated by a registered nurse. Before this procedure can be delegated to a personal care assist­
ant, a registered nurse must determine that the tracheostomy suctioning can be accomplished 
utilizing a clean rather than a sterile procedure and must ensure that the personal care assist­
ant has been taught the proper procedure; and

(19) incidental household services that are an integral part of a personal care service 
described in clauses (1) to (18),
For purposes of this subdivision, monitoring and observation means watching for outward 
visible signs that are likely to occur and for which there is a covered personal care service or
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an appropriate personal care intervention. For purposes of this subdivision, a clean proce­
dure refers to a procedure that reduces the numbers of microorganisms or prevents or reduces 
the transmission of microorganisms from one person or place to another. A clean procedure 
may be used beginning 14 days after insertion.

(b) The personal care services that are not eligible for payment are the following:
(1) services not ordered by the physician;
(2) assessments by personal care provider organizations or by independently enrolled 

registered nurses;
(3) services that are not in the service plan;
(4) services provided by the recipient’s spouse, legal guardian for ah adult or child re­

cipient. or parent of a recipient under age 18;
(5) services provided by a foster care provider of a recipient who cannot direct the recip­

ient’s own care, unless monitored by a county or state case manager under section 
256B.0625, subdivision 19a;

(6) services provided by the residential or program license holder in a residence for 
more than four persons;

(7) services that are the responsibility of a residential or program license holder under 
the terms of a service agreement and administrative ru les;.

(8) sterile procedures;
(9) injections of fluids into veins, muscles, o f skin; - ;
(10) services provided by parents of adult recipients, adult children, or siblings of the 

recipient, unless these relatives meet one of the following hardship criteria and the commis­
sioner waives this requirement:

(i) the relative resigns from a part-time or full—ti me job to provide personal care for the 
recipient;

(11) the relative goes from a full-tim e to a part-tim e job with less compensation to pro­
vide personal care for the recipient;

(iii) the relative takes a leave of absence without pay to provide personal'care for the 
recipient;

(iv) the relative incurs substantial expenses by providing personal care for the recipient;
or

(v) because of labor conditions, special language needs, or intermittent hours of care 
needed, the relative is needed in order to provide an adequate number of qualified personal 
care assistants to meet the medical needs of the recipient;

(11) homemaker services that are not an integral part of a personal care services;
(12) home maintenance, or chore services;
(13) services not specified under paragraph (a); and
(14) services not authorized by the commissioner or the commissioner’s designee.
Subd. 5. Limitation on payments. Medical assistance payments for home care ser­

vices shall be limited according to this subdivision.
(a) Limits on services without prior authorization. A recipient may receive the fol­

lowing home care.services during a calendar year:
(1) up to two face-to-face assessments to determine a recipient’s need for personal care 

assistant services;
(2) one service update done to determine a recipient’s need for personal care services; 

and ■. . . .
(3) up to five skilled nurse visits.
(b) Prior authorization; exceptions. All home care services above the limits in para­

graph (a) must receive the commissioner’s prior authorization, except when:
(1) the home care services were required to treat an emergency medical condition that if 

not immediately treated could cause a recipient serious physical or mental disability, contin­
uation of severe pain, or death. The provider must request retroactive authorization no later 
than five wofking days after giving the initial service. The provider must be able to substanti­
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ate the emergency.by documentation such as reports, notes, and admission or discharge his­
tories;

(2) the home care services were provided on or after the date on which the recipient’s 
eligibility began, but before the date on. which the recipient was notified that the case was 
opened. Authorization will be considered if the request is submitted by the provider within 
20 working days of the date the recipient was notified that the case was opened:

(3) a third-party payor for home care services has denied or adjusted a payment. Autho­
rization requests must be submitted by; the provider within 20 working days of the notice of 
denial or adjustment. A copy of the notice must be included with the request;,

(4) the commissioner has determined that a county or state human services agency has 
made an error; or

(5) the professional nurse determines an immediate need for up to 40 skilled nursing or 
home health aide visits per calendar year and submits a request for-authorization within 20 
working days of the initial service date, and medical assistance is determined to be the ap­
propriate payer.

(c) Retroactive authorization: A: request for retroactive authorization will be eva­
luated according to the sariie criteria applied to prior authorization requests. ■ 1

(d) Assessment and service plan. Assessments under section 256B .0627, subdivision
1, paragraph (a), shall be conducted initially, arid at least annually thereafter, in person with 
the recipient and result in a completed service plan using forms specified by the cornmission- 
er. Within 30 days of recipient or responsible party request for home care sendees, the assess­
ment, the service plan, and other information necessary to determine medical necessity such 
as diagnostic or testing information, social or medical histories, and hospital or facility dis­
charge summaries shall be submitted to the commissioner. For personal care services:

: (1) The amount and type of service authorized based upon'the assessment and service 
plan will follow the recipient if the recipient chooses to change providers.

(2) If the recipient’s medical need changes, the recipierit's provider may assess the need 
for a change in service authorization and request the change from the county public health 
nurse.W ithin 30 days of the request, the public health nurse Will determine whether to re­
quest the change in services based upon the provider assessment, or conduct a home visit to 
assess the need and determine whether the change is appropriate.

(3) To continue to receive personal care services' after the first year, the recipient or the 
responsible party, in conjunction with the public health nurse, may complete a service update 
on forms developed by the commissioner according to criteria and procedures in subdivision 
L  : ■ • -  ■

(e) Prior authorization. The commissioner, or the commissioner’s designee, shall re­
view the assessment, service update, request for temporary services, service plan, and any 
additional information that is submitted. The commissioner shall, within 30 days after re­
ceiving a complete request, assessment, and service plan, authorize home care services as 
follows:

(1) Home health services. All home health services provided by a licensed nurse or a 
home health aide must be prior authorized by the commissioner or the commissioner’s desig­
nee. Prior authorization must be based on medical necessity and cost-effectiveness when 
compared with other care options. When home health services are used in combination with 
personal care and private duty nursing, the cost of all home care services shall be considered 
for cost-effectiveness. The commissioner shall limit nurse and home health aide visits to no 
more than one visit each per day.

(2) Personal care services, (i) All personal care services arid supervision by a qualified 
professional must be prior authorized by the commissioner or the commissibner’s designee 
except for the assessments established in paragraph (a). The amount of personal care services 
authorized must be based on the recipient’s home care rating. A child may not be found to be 
dependent in an activity of daily living if because of the child’s age an adult would either 
perform the activity for the child or assist the child with the activity and the amount of assis­
tance needed is similar to the assistance appropriate for a typical chi Id of the same age. Based 
on medical necessity, the commissioner may authorize:...
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(A) up to two times the average number of direct care hours provided in nursing facili­
ties for the recipient’s comparable case mix level; or

(B) up to three times the average number of direct care hours provided in nursing facili­
ties for recipients who have complex medical needs or are dependent in at least seven activi­
ties of daily living and need physical assistance with eating or have a neurological diagnosis; 
or

(C) up to 60 percent of the average reimbursement rate, as of July 1,1991, for care pro­
vided in a regional treatment center for recipients who have Level I behavior, plus any in fla- 
tion adjustment as provided by the legislature for personal care service; or

(D) up to the amount the commissioner would pay, as of July 1,1991, plus any inflation 
adjustment provided for home care services, for care provided in a regional treatment center 
for recipients referred to the commissioner by a regional treatment center preadmission eval­
uation team. For purposes of this clause, home care services means all services provided in 
the home or community that would be included in the payment to a regional treatment center; 
or

(E) up to the amount medical assistance would reimburse for facility care for recipients 
referred to the commissioner by a preadmission screening team established under section 
256B.0911 or 256B.092; and

(F) a reasonable amount of time for the provision of supervision by a qualified profes­
sional of personal care services.

(ii) The number of direct care hours shall be determined according to the annual cost 
report submitted to the department by nursing facilities. The average number of direct care 
hours, as established by May 1,1992, shall be calculated and incorporated into the home care 
limits on July 1, 1992. These limits shall be calculated to the nearest quarter hour.

(iii) The home care rating shall be determined by the commissioner or the commission­
er’s designee based on information submitted to the commissioner by the county public 
health nurse on forms specified by the commissioner. The home care rating shall be a com­
bination of current assessment tools developed under sections 256B.0911 and 256B.501 
with an addition for seizure activity that will assess the frequency and severity of seizure ac­
tivity and with adjustments, additions, and clarifications that are necessary to reflect the 
needs and conditions of recipients who need home care including children and adults under 
65 years of age. The commissioner shall establish these forms and protocols under this sec­
tion and shall use an advisory group, including representatives of recipients, providers, and 
counties, for consultation in establishing and revising the forms and protocols.

(iv) A recipient shall qualify as having complex medical needs if the care required is 
difficult to perform and because of recipient’s medical condition requires more time than 
community-based standards allow or requires more skill than would ordinarily be required 
and the recipient needs or has one or more of the following:

(A) daily tube feedings;
(B) daily parenteral therapy;
(C) wound or decubiti care;
(D) postural drainage, percussion, nebulizer treatments, suctioning, tracheotomy care, 

oxygen, mechanical ventilation;
(E) catheterization;
(F) ostomy care;
(G) quadriplegia; or
(H) other comparable medical conditions or treatments the commissioner determines 

would otherwise require institutional care.
(v) A recipient shall qualify as having Level I behavior if there is reasonable supporting 

evidence that the recipient exhibits, or that without supervision, observation, or redirection 
would exhibit, one or more of the following behaviors that cause, or have the potential to 
cause:

(A) injury to the recipient’s own body;
(B ) physical injury to other people; or
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(C) destruction of property.
(vi) Time authorized for personal care relating to Level I behavior in subclause (v), 

items (A) to (C), shall be based on the predictability, frequency, and amount of intervention 
required.

(vii) A recipient shall qualify as having Level II behavior if the recipient exhibits on a 
daily basis one or more of the following behaviors that interfere with the completion of per­
sonal care services under subdivision 4, paragraph (a):

(A) unusual or repetitive habits;
(B) withdrawn behavior; or
(C) offensive behavior.
(viii) A recipient with a home care rating of Level II behavior in subclause (vii), items 

(A) to (C), shal I be rated as comparable to a recipient with complex medical needs under sub­
clause (iv). Tf a recipient has both complex medical needs and Level II behavior, the home 
care rating shall be the next complex category up to the maximum rating under subclause (i), 
item (B).

(3) Private duty nursing services. All private duty nursing services shall be prior au­
thorized by the commissioner or the commissioner’s designee. Prior authorization for pri­
vate duty nursing services shall be based on medical necessity and cost-effectiveness when 
compared with alternative care options. The commissioner may authorize medically neces­
sary private duty nursing services in quarter-hour units when:

(i) the recipient requires more individual and continuous care.than can be provided dur­
ing a nurse visit: or

(ii) the cares are outside of the scope of services that can be provided by a home health 
aide or personal care assistant.

The commissioner may authorize:
(A) up to two times the average amount of direct care hours provided in nursing facili­

ties statewide for case mix classification ‘"K” as established by the annual cost report sub­
mitted to the department by nursing facilities in May 1992;

(B) private duty nursing in combination with other home care services up to the total 
cost allowed under clause (2);

(C) up to 16 hours per day if the recipient requires more nursing than the maximum 
number of direct care hours as established in item (A) and the recipient meets the hospital 
admission criteria established under Minnesota Rules, parts 9505.0500 to 9505.0540.

The cpmmissioner may authorize up to 16 hours per day of medically necessary private 
duty nursing services or up to 24 hours per day of mcdically necessary private duty nursing 
services until such time as the commissioner is able to make a determination of eligibi Iity for 
recipients who are cooperati vely applying for home care services under the community alter­
native care program developed under section 256B.49, or until it is determined by the ap­
propriate regulatory agency that a health benefit plan is or is not required to pay for appropri­
ate medically necessary health care services. Recipients or their representatives must coop­
eratively assist the commissioner in obtaining this determination. Recipients who are eligi­
ble for the community alternative care program may not receive more hours of nursing under 
this section than would otherwise be authorized under section 256B.49.

(4) Ventilator-dependent recipients. .If the recipient is ventilator-dependent, the 
monthly medical assistance authorization for home care services shall not exceed what the 
commissioner would pay for care at the highest cost hospital designated as a long-term hos­
pital under the Medicare program. For purposes of this clause, home care services means all 
services provided in the home that would be included in the payment for care at the long­
term hospital. “Ventilator-dependent” means an individual who receives mechanical ven­
tilation for life support at least six hours per day and is expected to be or has been dependent 
for at least 30 consecutive days.

(f) Prior authorization; time limits. The commissioner or the commissioner’s desig­
nee shall determine the time period for which a prior authorization shall be effective. If the 
recipient continues to require home care services beyond the duration of the prior authoriza­
tion, the home care provider must request a new prior authorization. Under no circum­
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stances, other than the exceptions in paragraph (b), shall a prior authorization be valid prior to 
the date the commissioner receives the request or for more than 12 months. A recipient who 
appeals a reduction in previously authorized home care services may continue previously 
authorized services, other than temporary services under paragraph (h), pending ah appeal 
under section 256.045. The commissioner must provide a detailed explanation o f why the 
authorized services are reduced in amount from those requested by the home care provider.

(g) Approval of home care services. The commissioner or the commissioner’s desig­
nee shall determine the medical necessity of home care services,, the level o f caregiver ac­
cording to subdivision 2, and the institutional comparison according to this subdivision, the 
cost-effectiveness of services, and the amount, scope, and duration of home care services 
reimbursable by medical assistance, based on the assessment, primary payer coverage deter­
mination information as required, the service plan, the recipient’s age, the cost of services, 
the recipient’s medical condition, and diagnosis or disability. The commissioner may publish 
additional criteria for determining medical necessity according to section 256B.04.

(h) Prior authorization requests; temporary services. The agency nurse, the inde­
pendently enrolled private duty nurse, or county public health nurse may request a temporary 
authorization for home care services by telephone. The commissioner may approve a tempo­
rary level of home care services based on the assessment, and service or care plan informa­
tion,' and primary payer coverage determination information as required. Authorization for a 
temporary level of home care services including nurse supervision is limited to the time spe­
cified by the commissioner, but shall not exceed 45 days, unless extended because the county 
public health nurse has not completed the required assessment and service plan, or the com­
missioner’s determination has not been made. The level of services authorized under this 
provision shall have no bearing on a future prior authorization. ■ ■ ■ .

(i) Prior authorization required in foster care setting. Home care services provided 
in an adult or child foster care setting must receive prior authorization by the department ac­
cording to the limits, established in paragraph (a).

The commissioner may not authorize:.
(1) home care services that are the responsibility of the foster care provider under the 

terms of the foster care placement agreement.and administrative rules. Requests for home 
care services for recipients residing in a foster care setting must include the foster care place­
ment agreement and determination of difficulty of care;

(2) personal care services when the foster care license holder is also the personal care 
provider or personal care assistant unless the recipient can direct the recipient’s own care,: or 
case management is provided as required in section 256B.0625, subdivision 19a; .

(3) personal care services when the responsible party is an employee of, or under con­
tract with, or has any direct or indirect financial relationship with the personal care provider 
or personal care assistant, unless case management is provided as required in section 
256B .0625, subdivision 19a; ■ ■ ■

(4) home care services when the number of foster care residents is greater than four un­
less the county responsible for the recipient’s foster placement made the placement prior to 
April 1, 1992, requests that home care services be provided, and case management is pro­
vided as required in section 256B.0625, subdivision 19a; or

(5) home care services when combined with foster care payments, other than room and 
board payments that exceed the total amount that public funds would pay for the recipient’s 
care in a medical institution.

[For text o f subds 6. and 7, see M.S. 1998J

Subd! 8. Shared personal care assistant services, (a) Medical assistance payments for 
shared personal care assistance services shall be limited according to this subdivision.

(b) Recipients' of personal care assistant services may share staff and the commissioner 
shall provide a rate system for shared personal care assistant services. For two persons shar­
ing services, the rate paid to a provider shall not exceed 1 -1 12 times the rate paid for serving a 
single individual, and for three persons sharing services, the rate paid to a provider shall not 
exceed twice the rate paid for serving a single individual. These rates apply only to situations 
in which all recipients were present and received shared services on the date for which the
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service is billed. No more than three persons may receive shared services from a personal 
care assistant in a single setting.

(c) Shared service is the provision of personal care services by a personal care assistant 
to two or three recipients at the same time and in the same setting. For the purposes of this 
subdivision, “setting” means:

( I) the home or foster care home o f ,one of the individual recipients; or
( 2) a child care program in which all recipients served by one personal care assistant are 

participating, which is licensed under chapter 245A or operated by a local school district or 
private school.

The provisions of this subdivision do not apply when a personal care assistant is caring 
for multiple recipients in more than one setting...

(d) The recipient or the recipient’s responsible party, in conjunction with the county 
public health nurse, shall determine:

(1) whether shared personal care assistant services is an appropriate option based on the 
individual needs and preferences of the recipient; and

(2) the amount of shared services allocated as part of the overall authorization of per­
sonal care services.

The recipient or the responsible party, in conj unction with the.supervising qualified pro­
fessional, shall arrange the setting and grouping of shared services based on the individual 
needs and preferences of the recipients. Decisions on the selection of recipients to share ser­
vices must be based on the ages of the recipients, compatibility, and coordination of their care 
needs.

(e) The following items must be considered by the recipient or the responsible party and 
the supervising qualified professional, and documented in the recipient’s health service rec­
ord:

(1) the additional qualifications needed by the personal care assistant to provide care to 
several recipients in the same setting;

(2) the additional training and supervision needed by the personal care assistant to en­
sure that the needs of the recipient are met appropriately and safely. The provider must pro­
vide on-site supervision by a qualified professional within'the first 14 days of shared ser­
vices, and monthly thereafter; ’

(3) the setting in which the shared services will be provided;
(4) the ongoing monitoring and evaluation of the effectiveness and appropriateness of 

the service and process used to make changes in service or setting; and
(5) a contingency plan which accounts for absence of the recipient in a shared services 

setting due to illness or other circumstances and staffing contingencies.
(f) The provider must offer the recipient or the responsi ble party the option of shared or 

one-on-one personal care assistant services. The recipient or the responsible party can with­
draw from participating in a shared services arrangement at any time.

(g) In addition to documentation requirements under Minnesota Rules, part 9505.2175, 
a personal care provider must meet documentation requirements for shared personal care as­
sistant services and must document the following in the health service record for each indi­
vidual recipient sharing services:

(1) permission by the recipient or the recipient’s responsible party, if any, Tot the maxi­
mum number of shared services hours per week chosen by the recipient;

(2) permission by the recipient or the recipient’s responsible party, if any, for personal 
care assistant services provided outside the recipient’s residence;

(3) permission by the recipient or the recipient’s responsible party, if any, for others to 
receive shared services in the recipient’s residence;

(4) revocation by the recipient or. the recipient’s responsible party, if any, of the shared 
service authorization, or the shared service to be provided to others in the recipient’s resi­
dence, or the shared service to be provided outside, the recipient’s residence;

(5) supervision of the shared personal care assistant services by the qualified profes­
sional, including the date, time of day, number of hours spent supervising the provision of
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shared services, whether the supervision was face-to-face or another method of supervision, 
changes in the recipient’s condition, shared services scheduling issues and recommenda­
tions;

(6) documentation by the qualified professional of telephone calls or other discussions 
with the personal care assistant regarding services being provided to the recipient; and 

. (7) daily documentation of the shared services provided by each identified personal 
care assistant including:

(i) the names of each recipient receiving shared services together;
(ii) the setting for the shared services, including the starting and ending times that the 

recipient received shared services; and
(iii) notes by the personal care assistant regarding changes in the recipient’s condition, 

problems that may arise from the sharing of services, scheduling issues, care issues, and oth­
er notes as required by the qualified professional.

(h) Unless otherwise provided in this subdivision, all other statutory and regulatory pro­
visions relating to personal care services apply to shared services.

Nothing in this subdivision shall be construed to reduce the total number of hours autho­
rized for an individual recipient.

Subd. 9. Flexible use of personal care assistant hours, (a) The commissioner may al­
low for the flexible use of personal care assistant hours. “Flexible use” means the scheduled 
use of authorized hours of personal care assistant services, which vary within the length of 
the service authorization in order to more effectively meet the needs and schedule of the re­
cipient. Recipients may use their approved hours flexibly within the service authorization 
period for medically necessary covered services specified in the assessment required in sub­
division 1. The flexible use of authorized hours does not increase the total amount of autho­
rized hours available to a recipient as determined under subdivision 5. The commissioner 
shall not authorize additional personal care assistant services to supplement a service autho­
rization that is exhausted before the end date under a flexible service use plan, unless the 
county public health nurse determines a change in condition and a need for increased ser­
vices is established.

(b) The recipient or responsible party, together with the county public health nurse, shall 
determine whether flexible use is an appropriate option based on the needs and preferences 
of the recipient or responsible party, and, if appropriate, must ensure that the allocation of 
hours covers the ongoing needs of the recipient over the entire sendee authorization period. 
As part of the assessment and service planning process, the recipient or responsible party 
must work with the county public health nurse lo develop a written month-to-m onth plan of 
the projected use of personal care assistant services that is part of the service plan and ensures 
that the:

(1) health and safety needs of the recipient will be met;
(2) total annual authorization will not exceed before the end date; and
(3) how actual use of hours will be monitored.
(c) If  the actual use of personal care assistant service varies significantly from the use 

projected in the plan, the written plan must be promptly updated by the recipient or responsi­
ble party and the county public health nurse.

(d) The recipient or responsible party, together with the provider, must work to monitor 
and document the use of authorized hours and ensure that a recipient is able to manage ser­
vices effectively throughout the authorized period. The provider must ensure that the month- 
to-m onth plan is incorporated into the care plan. Upon request o f the recipient or responsible 
party, the provider must furnish regular updates to the recipient or responsible party on the 
amount of personal care assistant services used.

(e) The recipient or responsible party may revoke the authorization for flexible use of 
hours by notifying the provider and county public health nurse in writing.

(f) If the requirements in paragraphs (a) to (e) have not substantially been met, the com­
missioner shall deny, revoke, or suspend the authorization to use authorized hours flexibly. 
The recipient or responsible party may appeal the commissioner’s action according to sec­
tion 256.045. The denial, revocation, or suspension to use the flexible hours option shall not
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affect the recipient’s authorized level of personal care assistant services as determined under 
subdivision 5.

Subd. 10. Fiscal agent option available for personal care assistant services, (a) “Fis­
cal agent option” is an option that allows the recipient to:

(!) use a fiscal agent instead of a personal care provider organization;
(2) supervise the personal care assistant; and
(3) use a consulting professional.
The commissioner may allow a recipient of personal care assistant services to use a fis­

cal agent to assist the recipient in paying and accounting for medically necessary covered 
personal care assistant services authorized in subdivision 4 and within the payment parame­
ters of subdivision 5. Unless otherwise provided in this subdivision, all other statutory and 
regulatory provisions relating to personal care services apply to a recipient using the fiscal 
agent option.

(b) The recipient or responsible party shall:
(1) hire, and terminate the personal care assistant and consulting professional, with the 

fiscal agent;
(2) recruit the personal care assistant and consulting professional and orient and train 

the personal care assistant in areas that do not require professional delegation as determined 
by the county public health nurse;

(3) supervise and evaluate the personal care assistant in areas that do not require profes­
sional delegation as determined in the assessment;

(4) cooperate with a consulting professional and implement recommendations pertain­
ing to the health and safety of the recipient;

(5) hire a qualified professional to train and supervise the performance of delegated 
tasks done by the personal care assistant;

(6) monitor services and verify in writing the hours worked by the personal care assist­
ant and the consulting professional;

(7) develop and revise a care plan with assistance from a consulting professional;
(8) verify and document the credentials of the consulting professional; and
(9) enter into a written agreement, as specified in paragraph (f).
(c) The duties of the.fiscal agent shall be to:
(1) bill the medical assistance program for personal care assistant and consulting pro­

fessional services;
(2) request and secure background checks on personal care assistants and consulting 

professionals according to section 245A.04;
(3) pay the personal care assistant and consulting professional based on actual hours of 

services provided;
(4) withhold and pay all applicable federal and state taxes;
(5) verify and document hours worked by the personal care assistant and consulting pro­

fessional;
(6) make the arrangements and pay unemployment insurance, taxes, workers’ com­

pensation, liability insurance, and other benefits, if any;
(7) enroll in the medical assistance program as a fiscal agent; and
(8) enter into a written agreement as specified in paragraph (!) before services are pro­

vided.
(d) The fiscal agent:
(1) may not be related to the recipient, consulting professional, or the personal care as­

sistant;
(2) must ensure arm’s length transactions with the recipient and personal care assistant;

and
(3) shall be considered a jo in t employer of the personal care assistant and consulting 

professional to the extent specified in this section.
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The fiscal agent or owners of the entity that provides fiscal agent services under this 
subdivision must pass a criminal background check as required in section 256B.0627, subdi­
vision 1, paragraph (e).

(e) The consulting professional providing assistance to the recipient shall meet the qual­
ifications specified in section 256B.0625, subdivision 19c. The consulting professional shall 
assist the recipient in developing and revising a plan to meet the recipient’s assessed needs, 
and supervise the performance of delegated tasks, as determined by the public health nurse. 
Tn performing this function, the consulting professional must visit the recipient in the recipi­
ent’s home at least once annually. The consulting professional must report to the local county 
public health nurse concerns relating to the health and safety of the recipient, and any sus­
pected abuse, neglect, or financial exploitation of the recipientto the appropriate authorities.

(f) The fiscal agent, recipient or responsible party, personal care assistant, and consult­
ing professional shall enter into a written agreement before services are started. The agree­
ment shall include:

(1) the duties of the recipient, professional, personal care assistant, and fiscal agent 
based on paragraphs (a) to (e);

(2) the salary and benefits for the personal care assistant and those providing profes­
sional consultation;

(3) the administrative fee of the fiscal agent and services paid for with that fee, including 
background check fees;

(4) procedures to respond to billing or payment complaints; and
(5) procedures for hiring and terminating the personal care assistant and those provid­

ing professional consultation.
(g) The rates paid for personal care services, professional assistance, and fiscal agency 

services under this subdivision shall be the same rates paid for personal care services and 
qualified professional services under subdivision 2 respectively. Except for the administra­
tive fee of the fiscal agent specified in paragraph, (f), the remainder of the rates paid to the 
fiscal agent must be used to pay for the salary and benefits for the personal care assistant or 
those providing professional consultation..

(h) As part of the assessment defined in subdivision 1, the following conditions must be 
met to use or continue use of a fiscal agent:

(1) the recipient must be able to direct the recipient’s own care, or the responsible party 
for the recipient must be readily available to direct the care of the personal care assistant;

(2) the recipient or responsible party must be knowledgeable of the health care needs of 
the recipient and be able to effectively communicate those needs;

(3) a face-to-face assessment must be conducted by the local county public health 
nurse at least annually, or when there is a significant change in the recipient’s condition or 
change in the need for personal care assistant services. The county public health nurse shall 
determine the services that require professional delegation, if any, and the amount and fre­
quency of related supervision;

(4) the recipient cannot select the shared services option as specified in subdivision 8;
and

(5) parties must be.in compliance with the written agreement specified in paragraph (f).
(i) The commissioner shall deny, revoke, or suspend the authorization to use the fiscal 

agent option if:
(1) it has been determined by the consulting professional or local county public health 

nurse that the use of this option jeopardizes the recipient’s health and safety;
(2) the parties have failed to comply with the written agreement specified in paragraph

(f);o r
(3) the use of the option has led to abusive or fraudulent billing for personal care assist­

ant services.
The recipient or responsible party may appeal the commissioner’s action’according to 

section 256.045. The denial, revocation, or suspension to use the fiscal agent option shall not 
affect the recipient’s authorized level o f personal care assistant services as determined in 
subdivision 5.
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Subd. 11. Shared private duty nursing carc option, (a) Medical assistance payments 
for shared private duty nursing services by a private duty nurse shall be limited according to 
this subdivision. For the purposes of this section, “private duty nursing agency” means an 
agency licensed under chapter 144A to provide private duty nursing services. . . .

(b) Recipients of private duty nursing services may share nursing staff and the commis­
sioner shall provide a rate methodology for shared private duty nursing. For two persons 
sharing nursing care, the rate paid to a provider shall not exceed 1.5 times the nonwaivered 
private duty nursing rates paid for serving a single individual who is not ventilator depend­
ent, by a registered nurse or licensed practical nurse. These rates apply only to situations in 
which both recipients are present and receive shared private duty nursing care on the date for 
which the service is billed. No more than two persons may receive shared private duty nurs­
ing services from a private duty nurse in a single setting.

(c) Shared private duty nursing care is the provision of nursing services by a private duty 
nurse to two recipients at the same time and in the same setting. For the purposes of this sub­
division, “setting” means:

(1) the home or foster care home of one of the individual recipients; or
(2) a child care program licensed under chapter 245A or operated by a local school dis­

trict or private school; or
(3) an adult day care service licensed under chapter 245A.
This subdivision does not apply when a private duty nurse is caring for multiple recipi­

ents in more than one setting.
(d) The recipient or the recipient’s legal representative, and the recipient's physiciau, in 

conjunction with the home health care agency, shall determine:
(1) whether shared private duty nursing care is an appropriate option based on the indi­

vidual needs and preferences of the recipient; and
(2) the amount of shared private duty nursing services authorized as part of the overall 

authorization of nursing services.
(e) The recipient or the recipient’s legal representative, in conjunction with the private 

duty nursing agency, shall approve the setting, grouping, and arrangement of shared private 
duty nursing care based on the individual needs and preferences of the recipients. Decisions 
on the selection of recipients to share services must be based on the ages of the recipients, 
compatibility, and coordination of their care needs.

(f) The following items must be considered by the recipient or the recipient’s legal rep­
resentative and the private duty nursing agency, and documented in the recipient’s health ser­
vice record :.

(1) the additional training needed by the private duty nurse to provide care to several 
recipients in the same setting and to ensure that the needs of the recipients are met appropri­
ately and safely;

(2) the setting in which the shared private duty nursing care will be provided;
(3 ) .the ongoing monitoring and evaluation of the effectiveness and appropriateness of 

the service and process used to make changes in service or setting;
(4) a contingency plan which accounts for absence of the recipient in a shared private 

duty nursing setting due to illness or other circumstances;
(5) staffing backup contingencies in the event of employee illness or absence; and
(6) arrangements for additional assistance to respond to urgent or emergency care needs 

of the recipients.
(g) The provider must offer the recipient or responsible party the option of shared or 

one-on-one private duty nursing services. The recipient or responsible party can withdraw 
from participating in a shared service arrangement at any time.

(h) The private duty nursing agency must document the following in the health service 
record for each individual recipient sharing private duty nursing care:

(1) permission by the recipient or the recipient’s legal representative for the maximum 
number of shared nursing care hours per week chosen by the recipient;

(2) permission by the recipient or the recipient’s legal representative for shared private 
duty nursing services provided outside the recipient’s residence;
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(3) permission by the recipient or the recipient’s legal representative lor others to re­
ceive shared private duty nursing services in the recipient’s residence;

(4) revocation by the recipient or the recipient’s legal representative of the shared pri­
vate duty nursing care authorization, or the shared care to be provided to others in the recipi­
ent’s residence, or the shared private duty nursing services to be provided outside the recipi­
ent’s residence; and

(5) daily documentation of the shared private duty nursing services provided by each 
identified private duty nurse, including:

(i) the names of each recipient receiving shared private duty nursing services together;
(ii) the setting for the shared services, including the starting and ending times that the 

recipient received shared private duty nursing care; and
(iii) notes by the private duty nurse regarding changes in the recipient’s condition, prob­

lems that may arise from the sharing of private duty nursing services, and scheduling and 
care issues.

(i) Unless otherwise provided in this subdivision, all other statutory and regulatory pro­
visions relating to private duty nursing services apply to shared private duty nursing services.

Nothing in this subdivision shall be construed to rcduce the total number of private duty 
nursing hours authorized for an individual recipient under subdivision 5.

Subd. 12. Public health nurse assessment rate, (a) The reimbursement rates for public 
health nurse visits that relate to the provision of personal care services under this section and 
section 256B.0625, subdivision 19a, are:

(i) $210.50 for a face-to-face assessment visit;
(ii) $ 105.25 for each service update; and .
(iii) $105.25 for each request for a temporary service increase.
(b) The rates specified in paragraph (a) must be adjusted to reflect provider rate in­

creases for personal care assistant services that are approved by the legislature for the fiscal 
year ending June 30,2000, and subsequent fiscal years. Any requi rements applied by the leg­
islature to provider rate increases for personal care assistant services also apply to adjust­
ments under this paragraph.

History: 1999 c 245 art 4 s 50-58
N O T E: Subdivision 10, as added by Laws 1999, chapter 245, article 4, scction 56, is effective upon federal approval. Laws 

1999, chapter 245, article 4, section 121.

256B.0635 CONTINUED ELIGIBILITY IN SPECIAL CIRCUMSTANCES.

[For text o f  subds 1 and 2, see M.S. 1998J

Subd. 3. Medical assistance for M FIP-S participants who opt to discontinue 
monthly cash assistance. Medical assistance is available to persons who opt to discontinue 
receiving M FIP-S cash assistance under section 256J.31, subdivision 12. A person who is 
eligible for medical assistance under this section may receive medical assistance without 
reapplication as long as the person meets M FIP-S eligibility requirements. Medical assis­
tance may be paid pursuant to subdivisions 1 and 2 for persons who are no longer eligible for 
M FIP-S due to increased employment or child support. A person may be eligible for Minne- 
sotaCare due to increased employment or child support, and as such must be informed of the 
option to transition onto MinnesotaCare.

History: 1999 c 245 art 4 s 59

256B.0644 PARTICIPATION REQUIRED FOR REIMBURSEMENT UNDER 
OTHER STATE HEALTH CARE PROGRAMS.

A vendor of medical care, as defined in section 256B.02, subdivision 7, and a health 
maintenance organization, as defined in chapter 62D, must participate as a provider or con­
tractor in the medical assistance program, general assistance medical care program, and Min­
nesotaCare as a condition of participating as a provider in health insurance plans and pro­
grams or contractor for state employees established under section 43A.18, the public em­
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ployees insurance program under section 43 A.316, for health insurance plans offered to local 
statutory or home rule charter city, county, and school district employees, the workers’, com­
pensation system under section 176.135, and insurance plans provided through the Minneso­
ta comprehensive health association under sections 62E.01 to 62E. 19. The limitations on in­
surance plans offered to local government employees shall not be applicable in geographic 
areas where provider participation is limited by managed care contracts with the department 
of human services. For providers other than health maintenance organizations, participation 
in the medical assistance program means that (1) the provider accepts new medical assis­
tance. general assistance medical care, and MinnesotaCare patients or (2) at least 20 percent 
of the provider’s patients are covered by medical assistance, general assistance medical care, 
and MinnesotaCare as their primary source of coverage. The commissioner shall establish 
participation requirements for health maintenance organizations. The commissioner shall 
provide lists of participating medical assistance providers on a quarterly basis to the commis­
sioner of employee relations, the commissioner of labor and industry, and the commissioner 
of commerce. Each of the commissioners shall develop and implement procedures to ex­
clude as participating providers in the program or programs under their jurisdiction those 
providers who do not participate in the medical assistance program. The .commissioner of 
employee relations shall implement this section through contracts with participating health 
and dental carriers.

History: 1999 c 177 s 87

256B.0911 NURSING FACILITY PREADMISSION SCREENING.

I For text o f  subds 1 to 5, see M.S. 19981

Subd. 6. Payment for preadmission screening, (a) The total screening payment for 
each county must be paid monthly by certified nursing facilities in the county. The monthly 
amount to be paid by each nursing.facility for each fiscal year must be determined by divid­
ing the county’s annual allocation for screenings by. 12 to determine the monthly payment 
and allocating the monthly payment to each nursing facility based on the number oflicensed 
beds in the nursing facility.

(b) The commissioner shall include the total annual payment for screening for each 
nursing facility according to section 256JB.431, subdivision 2b, paragraph (g), or 256B.435.

(c) Payments for screening activities are available to the county or counties to cover 
staff salaries and expenses to provide the screening function. The lead agency shall employ, 
or contract with other agencies to employ, within the limits of available funding, sufficient 
personnel to conduct the preadmission screening activity while meeting the state’s long­
term care outcomes and objectives as defined in section 256B.0917, subdivision 1. The local 
agency shall be accountable for meeting local objectives as approved by the commissioner in 
the CSSA biennial plan.

(d) Notwithstanding section 256B.0641, overpayments attributable to payment of the 
screening costs under the medical assistance program may not be recovered from a facility.

(e) The commissioner of human services shall amend the Minnesota medical assistance 
plan to include reimbursement for the local screening teams.

[For text o f  subds 7 to 9, see M.S.1998]

History: 1999 c 245 art 3 s 12

256B.0913 ALTERNATIVE CARE PROGRAM.

[For text o f subds 1 to 4, see M.S.1998]

Subd. 5. Services covered under alternative care, (a) Alternative care funding may be 
used for payment of costs of:

(1) adult foster care:
(2) adult day care;
(3) home health aide;
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(4) homemaker services;
(5) personal care;
(6) case management;
(7) respite care:
(8) assisted living;
(9) residential care services;
(10) care-related supplies and equipment; •
(11) meals delivered to the home;
(12) transportation;
(13) skilled nursing;
(14) chore services;
(15) companion services;
(16) nutrition services;
(17) training for direct informal caregivers;
(18) telemedicine devices to monitor recipients in their own homes as an alternative to 

hospital care, nursing home care, or home visits; arid
(19) other services including direct cash payments to clients, approved by the county 

agency, subject to the provisions of paragraph (m). Total annual payments for other services 
for all clients within a county may not exceed either ten percent of that county’s annual alter­
native care program base allocation or $5,000, whichever is greater. In no case shall this 
amount exceed the county’s total annual alternative care program base allocation.

(b) The county agency must ensure that the funds are used only to supplement and not 
supplant services available through other public assistance or services programs.

(c) Unless specified in statute, the service standards for alternative care services shall be 
the same as the service standards defined'in the elderly waiver. Except for the county agen­
cies’ approval of direct cash payments to clients, persons or agencies must be employed by or 
under a contract with the county agency or the public health nursing agency of the local board 
of health in order to receive funding under the alternative care program.

(d) The adult foster care rate shall be considered a difficulty of care payment and shall 
not includc room and board. The adult foster care daily rate shall be negotiated between the 
county agency and the foster care provider. The rate established under this section shall not 
exceed 75 percent of the state average monthly, nursing home payment for the case mix clas­
sification to which the individual receiving foster.care is assigned, and it must allow for other 
alternative care services to be authorized by the case manager.

(e) Personal care services may be provided by a personal care provider organization. A 
county agency may contract with a relative of the client to provide personal care services, but 
must ensure nursing supervision. Covered personal care services defined in section 
256B.0627, subdivision 4, must meet applicable standards in Minnesota Rules, part 
9505.0335.

(f) A county may use alternative care funds to purchase medical supplies and equipment 
without prior approval from the commissioner when: (1) there is no other funding source; (2) 
the supplies and equipment are specified in the individual’s care plan as medically necessary 
to enable the individual to remain in the community according to the criteria in Minnesota 
Rules, part 9505.0210, item A; and (3) the supplies and equipment represent an effective and 
appropriate use of alternative care funds. A county may use alternative care funds to pur­
chase supplies and equipment from a non-Medicaid certified vendor if the cost for the items 
is less than that of a Medicaid vendor. A county is not required to contract with a provider of 
supplies and equipment if the monthly cost of the supplies and equipment is less than $250.

(g) For purposes of this section, residential care services are services which are pro­
vided to individuals living in residential care homes. Residential care homes are currently 
licensed as board and lodging establishments and are registered with the department of 
health as providing special services. Residential care services are defined as “supportive ser­
vices” and “health-related services.” “Supportive services” means the provision of up to 
24-hour supervision and oversight. Supportive services includes: (1) transportation, when
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provided by the residential care center only; (2) socialization, when socialization is part of 
the plan of care, has specific goals and outcomes established, and is not diversional or recre­
ational in nature; (3) assisting clients in setting up meetings and appointments; (4);assisting 
clients in setting up medical and social services; (5) providing assistance with personal laun­
dry, such as carrying the client’s laundry to the laundry room. Assistance with personal laun­
dry does not include any laundry, such as bed linen, that is included in the room and board 
rate. Health-related services are limited to minimal assistance with dressing, grooming, and 
bathing and providing reminders, to residents to take medications that are self-administered 
or providing storage for medications, if requested. Individuals receiving residential care ser­
vices cannot receive both personal, care services and residential care services.

(h) For the purposes of this section, “assisted living” refers to supportive services pro­
vided by a single vendor to clients who reside in the same apartment building of three or more 
units which are not subject to registration under chapter 144D. Assisted living services are 
defined as up to 24-hour supervision, and oversight, supportive services as defined in clause 
(1), individualized home care aide tasks as defined in clause (2), and individualized home 
management tasks as defined in clause (3) provided to residents of a residential center living 
in their units or apartments with a full kitchen and bathroom. A full kitchen includes a stove, 
oven, refrigerator, food preparation counter space, and a kitchen utensil storage compart­
ment. Assisted living services must be provided by the management of the residential center 
or by providers under contract with the management or with the county.

(1) Supportive services include:
(i) socialization, when socialization is part of the plan of care, has specific goals and 

outcomes established, and is not diversional or recreational in nature;
(ii) assisting clients in setting up meetings and appointments; and
(iii) providing transportation, when provided by the residential center only.
Individuals receiving assisted living services will not receive both assisted living ser­

vices and homemaking or personal care services. Individualized means services are chosen 
and designed specifically for each resident’s needs, rather than provided or offered to all resi­
dents regardless of their illnesses, disabilities, or physical conditions.

(2) Home care aide tasks means:
(i) preparing modified diets, such as diabetic or low sodium diets;
(ii) reminding residents to take regularly scheduled medications or to perform exer­

cises;
(iii) household chores in the presence of technically sophisticated medical equipment or 

episodes of acute illness or infectious disease;
(iv) household chores when the resident’s care requires the prevention of exposure to 

infectious disease or. containment of infectious disease; and
(v) assisting with dressing, oral hygiene, hair care, grooming, and bathing, if the resi­

dent is ambulatory, and if the resident has no serious acute illness or infectious disease. Oral 
hygiene means care of teeth, gums, and oral prosthetic devices.

(3) Home management tasks means:
(i) housekeeping;
(ii) laundry;
(iii) preparation of regular snacks and meals; and
(iv) shopping.
Assisted living services as defined in this section shall not be authorized in boarding and 

lodging establishments licensed according to sections 157.011 and 157.15 to 157.22.
(i) For establishments registered under chapter 144D; assisted living services under this 

section means the services described and licensed under section 144A.4605.
(j) For the purposes of this section, reimbursement for assisted living services and resi­

dential care services shall be a monthly rate negotiated and authorized by the county agency 
based on an individualized service plan for each resident. The rate shall not exceed the non- 
federal share of the greater of either the statewide or any of the geographic groups’ weighted 
average monthly medical assistance nursing facility payment rate of the case mix resident
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cJass to which the 180-day eligible client would be assigned under Minnesota Rules, parts 
9549.0050 to 9549.0059, unless.the services are provided by a home care provider licensed 
by the department of health and are provided in a building that is registered as a housing with 
services establishment under chapter 144D and that provides 24-hour supervision.

(k) For purposes of this section, companion services are defined as nonmedical care, 
supervision and oversight, provided to a functionally impaired adult. Companions may assist 
the individual with such tasks as meal preparation, laundry and shopping, but do not perform 
these activities as discrete services. The provision of companion services does not entail 
hands-on medical care. Providers may also perform light housekeeping tasks which are inci­
dental to the care and supervision of the recipient. This service must be approved by the case 
manager as part of the care plan. Companion services must be provided by individuals or 
organizations who are under contract with the local agency to provide the service. Any per­
son related to the waiver recipient by blood, marriage or adoption cannot be reimbursed un­
der this service. Persons providing companion services will be monitored by the case manag­
er.

(I) For purposes of this section, training for direct informal caregivers is defined as a 
classroom or home course of instruction which may include: transfer and lifting skills, nutri­
tion, personal and physical cares, home safety in a home environment, stress reduction and 
management, behavioral management, long-term care decision making, care coordination 
and family dynamics. The training is provided to an informal unpaid caregiver of a 180-day 
eligible client which enables the caregiver to deliver care in ahome setting with high levels of 
quality. The training must be approved by the case manager as part of the individual care 
plan. Individuals, agencies, and educational facilities which provide caregiver training and 
education will be monitored by the case manager.

(m) A county agency may make payment from their alternative care program allocation 
for other services provided to an alternative care program recipient if those services prevent, 
shorten, or delay institutionalization. These services may include direct cash payments to the 
recipient for the purpose of purchasing the recipient’s services. The following provisions ap­
ply to payments under this paragraph:

(1) a cash payment to a client under this provision cannot exceed 80 percent of the 
monthly payment limit for that client as specified in subdivision 4, paragraph (a), clause (7);

(2) a county may not approve any cash payment for a client who has been assessed as 
having a dependency in orientation, unless the client has an authorized representative under 
section 256.476, subdivision 2, paragraph (g), or for a client who is concurrently receiving 
adult foster care, residential care, or assisted living services;

(3) any service approved under this section must be a service which meets the purpose 
and goals of the program as listed in subdivision 1;

(4) cash payments must also meet the criteria in section 256.476, subdivision 4, para­
graph (b), and recipients of cash grants must meet the requirements in section 256.476, sub­
division 10; and

(5) the county shall report client outcomes, services, and costs under this paragraph in a 
manner prescribed by the commissioner.
Upon implementation of direct cash payments to clients under this section, any person deter­
mined eligible for the alternative care program who chooses a cash payment approved by the 
county agency shall receive the cash payment under this section and not under section 
256.476 unless the person was receiving a consumer support grant under section 256.476 
before implementation of direct cash payments under this section.

[For text o f  subds 6 to 9, see M.S.1998]

Subd. 10. Allocation formula, (a) The alternative care appropriation for fiscal years 
1992 and beyond shall cover only 180-day eligible clients.

(b) Prior to July 1 of each year, the commissioner shall allocate to county agencies the 
state funds available for alternative care for persons eligible under subdivision 2. The alloca­
tion for fiscal year 1992 shall be calculated using a base that is adjusted to exclude the medi­
cal assistance share of alternative care expenditures. The adjusted base is calculated by mul­
tiplying each county’s al location for fiscal year 1991 by the percentage of county alternative
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care expenditures for 180-day eligible clients. The percentage is determined based on ex­
penditures for services rendered in fiscal: year 1989 or calendar year 1989, whichever is 
greater.

(c) If the county expenditures for 180-day eligible clients are 95 percent or more of its 
adjusted base allocation, the allocation for the next fiscal year is 100 percent of the adjusted 
base, plus inflation to the extent that inflation is included in the state budget.

(d) If the county expenditures for 180-day eligible clients are less than 95 percent of its 
adjusted base allocation, the allocation for the next fiscal year is the adjusted base allocation 
less the amount of unspent funds below the 95 percent level.

(e) For fiscal year 1992 only, a county may receive an increased allocation if annualized 
service costs for the month of May 1991 for 180-day eligible clients are greater than the al­
location otherwise determined. A county may apply for this increase by reporting projected 
expenditures for May to the commissioner by J une 1,1991. The amount of the allocation may 
exceed the amount calculated in paragraph (b). The projected expenditures for May must be 
based on actual 180-day eligible client caseload and the individual cost of clients’ care plans. 
If a county does not report its expenditures for May, the amount in paragraph (c) or (d) shall 
be used.

(f) Calculations for paragraphs (c) and (d) are to be made as follows: for each county, the 
determination of expenditures shall be based on payments for services rendered from April 1 
through March 31 in the base year, to the extent that claims have been submitted by June 1 of 
that year. Calculations for paragraphs (c) and (d) must also include the funds transferred to 
the consumer support grant program for clients who have transferred to that program from 
April 1 through March 31 in the base year.

(g) For the biennium ending June 30,2001, the allocation of state funds to county agen­
cies shall be calculated as described in paragraphs (c) and (d). If the annual legislative ap­
propriation for the alternative care program is inadequate to fund the combined county al­
locations for fiscal year 2000 or 2001, the commissioner shall distribute to each county the 
entire annual appropriation as that county’s percentage of the computed base as calculated in 
paragraph (f).

[For text o f subd 11, see M. S. 1998J

Subd. 12. Client premiums, (a) A premium is required for all 180-day eligible clients 
to help pay for the cost of participating in the program. The amount of the premium for the 
alternative care client shall be determined as follows: ,

(1) when the alternative care client’s income less recurring and predictable medical ex­
penses is greater than the medical assistance income standard but less than .150 percent of the 
federal poverty guideline, and total assets are less than $10,000, the fee is zero;

(2) when the alternative care client’s income less recurring and predictable medical ex­
penses is greater than 150 percent of the federal poverty guideline, and total assets are less 
than $10,000, the fee is 25 percent of the cost of alternative care services or the difference 
between 150 percent of the federal poverty guideline and the client’s income less recurring 
and predictable medical expenses, whichever is less; and

(3) when the alternative care client’s total assets are greater than $10,000, the fee is 25 
percent of the cost of alternative care services.

For married persons, total assets are defined as the total marital assets less the estimated 
community spouse asset allowance, under section 256B.059, if applicable. For married per­
sons, total income is defined as the client’s income less the monthly spousal allotment, under 
section 256B.058.

All alternative care services except case management shall be included in the estimated 
costs for the purpose of determining 25 percent of the costs.

The monthly premium shall be calculated based on the cost of the first full month of 
alternative care services and shall continue unaltered until the next reassessment is com­
pleted or at the end of 12 months, whichever comes first. Premiums are due and payable each 
month alternative care services are received unless the actual cost of the services is less than 
the premium.

(b) The fee shall be waived by the commissioner when:
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(1) a person who is residing in a nursing facility is receiving case management only;
(2) a person is applying for medical assistance;
(3) a married couple is requesting an asset assessment under the spousal impoverish­

ment provisions;
(4) a person is a medical assistance recipient, but has been approved for alternative 

care-funded assisted living services;
(5) a person is found eligible for alternative care, but is not yet receiving alternative care 

services; or
(6) a person’s fee under paragraph (a) is less than $25.
(c) The county agency must collect the premium from the client and forward the 

amounts collected to the commissioner in the manner and at the times prescribed by the com­
missioner. Money collected must be deposited in the general fund and is appropriated to the 
commissioner for the alternative care program. The client must supply the county with the 
client’s social security number at the time of application. If a client fails or refuses to pay the 
premium due, the county shall supply the commissioner with the client’s social security 
number and other information the commissioner requires to collect the premium from the 
client. The commissioner shall collect unpaid premiums using the Revenue Recapture Act in 
chapter 270A and other methods available to the commissioner. The commissioner may re­
quire counties to inform clients of the collection procedures that may be used by the state if a 
premium is not paid.

(d) The commissionershall begin to adopt emergency or permanent rules governing cli­
ent premiums within 30 days after July 1,1991, including criteria for determining when ser­
vices to a client must be terminated due to failure to pay a premium.

[For text o f subds 13 to 15c, see M.S.1998]

Subd. 16. Conversion of enrollment. Upon approval of the elderly waiver amend­
ments described in section 256B.0915, subdivision Id, persons currently receiving services 
shall have their eligibility for the elderly waiver program determined under section 
256B.0915. Persons currently receiving alternative care services whose income is under the 
special income standard according to Code of Federal Regulations, title 42, section 435.236, 
who are eligible for the elderly waiver program shall be transferred to that program and shall 
receive priority access to elderly waiver slots for six months after implementation of this sub­
division, except that persons whose income is above the maintenance needs amount de­
scribed in section 256B.0915, subdivision Id, paragraph (a), shall have the option of remain­
ing in the alternative care program. Persons currently enrolled in the alternative care program 
who are not eligible for the elderly waiver program shall continue to be eligible for the alter­
native care program. Persons who apply for the alternative care program after approval of the 
elderly waiver amendments in section 256B.0915, subdivision Id, whose income is under 
the special income standard according to Code of Federal Regulations, title 42, section 
435.236, are not eligible for alternative care if they would qualify for the elderly waiver, ex­
cept that persons whose income is above the maintenance needs amount described in section 
256B.0915, subdivision Id, paragraph (a), shall have the option of remaining in the alterna­
tive care program.

H istory: 1999 c 245 art 3 s 13-16

256B.0914 CONFLICTS OF INTEREST RELATED TO MEDICAID EXPENDI­
TURES.

Subdivision 1. Definitions, (a) “Contract” means a written, fully executed agreement 
for the purchase of goods and services involving a substantial expenditure of Medicaid fund­
ing. A contract under a renewal period shall be considered a separate contract..

(b) “Contractor bid or proposal information”1 means cost or pricing data; indirect costs, 
and proprietary information marked as such by the bidder in accordance with applicable law.

(c) “Particular expenditure” means a substantial expenditure as defined below, for a 
specified term, involving specific parties. The renewal of an existing contract for the sub­
stantial expenditure of Medicaid funds is considered a separate, particular expenditure from 
the original contract.
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(d) “Source selection information” means any of the following information prepared 
for use by the state, county; or independent contractor for the purpose of evaluating a bid or 
proposal to enter into a Medicaid procurement contract, if that information has not been pre­
viously made available to the public or disclosed publicly:

(1) bid prices submitted in response to a solicitation for sealed bids, or lists of the bid 
prices before bid opening;

(2) proposed costs or prices submitted in response to a solicitation, or 1 ists of those pro­
posed costs or prices;

(3) source selection plans;
(4) technical evaluations plans;
(5) technical evaluations of proposals;
(6) cost or price evaluation of proposals;
(7) 'competitive range determinations that identify proposals that have a reasonable 

chance of being selected for award of a contract;
(8) rankings of bids, proposals, or competitors;
(9) the reports and evaluations of source selection panels, boards, or advisory councils;

and
(10) other information marked as “source selection information” based on a case-by- 

case determination by the head of the agency, contractor, designees, or the contracting officer 
that disclosure of the information would jeopardize the integrity or successful completion of 
the Medicaid procurement to which the information relates.

(c) “Substantial expenditu're” and “substantial amounts” mean a purchase of goods or 
services in excess of S I0,000,000 in Medicaid funding under this chapter or chapter 256L.

Subd. 2. Applicability, (a) Unless provided otherwise, this section applies to:
(1) any state or local officer, employee, or independent contractor who is responsible for 

the substantial expenditures of medical assistance or MinnesotaCare funding under this 
chapter or chapter 256L for which federal Medicaid matching funds are available;

(2) any individual who formerly was such an officer* employee, or independent contrac­
tor; and

(3) any partner of such a state or local officer, employee, or independent contractor.
(b) This section is intended to meet the requirements of state participation in the Medic­

aid program at United States Code, title 42, sections 1396a(a)(4) and 1396u-2(d)(3), which 
require that states have in place restrictions against conflicts of interest in the Medicaid pro­
curement process, that are at least as stringent as those in effect under United States Code, 
title 41, section 423, and title 18, sections 207 and 208, as they apply to federal employees.

Subd. 3. Disclosure of procurement information. A person described in subdivision 2 
may not knowingly disclose contractor bid or proposal information, or source selection in­
formation before the award by the state, cb'unty, or independent contractor of a Medicaid pro­
curement contract to which the information relates unless the disclosure is otherwise autho­
rized by law. No person, other than as provided by law, shall knowingly obtain contractor bid 
orproposal information or source selection information before the award of a Medicaid pro­
curement contract to which the information relates.

Subd. 4. Offers of employment. When a person described in subdivision 2, paragraph
(a), is participating personally and substantially in a Medicaid procurement for a contract 
contacts or is contacted by a person who is a bidder or offeror in the same procurement re­
garding possible employment outside of the entity by which the person is currently 
employed, the person must:

(1) report the contact in writing to the person’s supervisor and employer’s ethics officer;
and

(2) either:
(i) reject the possibility of employment with the bidder or offeror; or
(11) be disqualified from further participation in: the procurement until the bidder or of­

feror is no longer involved in that procurement, or all discussions with the bidder or offeror 
regarding possible employment have terminated without an arrangement for employment. A
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bidder or offeror may not engage in employment discussions with an official who is subject 
to this subdivision, until the bidder or offeror is no longer involved in that procurement.

Subd. 5. Acceptance of compensation by a former official, (a) A former official of the 
state or county, or a former independent contractor, described in subdivision 2 may not ac­
cept compensation from a Medicaid contractor of a substantial expenditure as an employee, 
officer, director, or consultant of the contractor within one year after the former official or 
independent contractor:

(1) served as the procuring contracting officer, the source selection authority, a member 
of the source selection evaluation board, or the chief of a financial or technical evaluation 
team in a procurement in which the contractor was selected for award;

(2) served as the program manager, deputy program manager, or administrative con­
tracting officer for a contract awarded to the contractor; or

(3) personally made decisions for the state, county, or independent contractor to:
(i) award a contract, subcontract, modification of a contract or subcontract, or a task 

order or delivery order to the contractor;
(ii) establish overhead or other rates applicable to a contract or contracts with the con­

tractor;
(iii) approve issuance of a contract payment or payments to the contractor; or
(iv) pay or settle a claim with the contractor.
(b) Paragraph (a) does not prohibit a former official of the state, county, or independent 

contractor from accepting compensation from any division or affiliate of a contractor not in­
volved in the same or similar products or services as the division or affiliate of the contractor 
that is responsible for the contract referred to in paragraph (a), clause (1), (2), or (3).

(c) A contractor shall not provide compensation to a former official knowing that the 
former official is accepting that compensation in violation of this subdivision.

Subd. 6. Permanent restrictions on representation and communication, (a) A per­
son described in subdivision 2, after termination of his or her service with state, county, or 
independent contractor, is permanently restricted from knowingly making, with the intent to 
influence, any communication to or appearance before an officer or employee of a depart­
ment, agency, or court of the United States, the state of Minnesota and its counties in connec­
tion with a particular expenditure:

(1) in which the United States, the state of Minnesota, or aMinnesota county is a party or 
has a direct and substantial interest;

(2) in which the person participated personally and substantially as an officer, em­
ployee, or independent contractor; and

(3) which involved a specific party or parties at the time of participation.
(b) For purposes of this subdivision and subdivisions 7 and 9, “participated” means an 

action taken through decision, approval, disapproval, recommendation, the rendering of ad­
vice, investigation, or other such action.

Subd. 7. Two-year restrictions on representation and communication. No person 
described in subdivision 2, within two years after termination of service with the state, 
county, or independent contractor, shall knowingly make, with the intent to influence, any 
communication to or appearance before any officer or employee of any government depart­
ment, agency, or court in connection with a particular expenditure:

(1) in which the United States, the state of Minnesota, or a Minnesota county is a party or 
has a direct and substantial interest;

(2) which the person knows or reasonably should know was actually pending under the 
official’s responsibility as an officer, employee, or independent contractor within one year 
before the termination of the official’s service with the state, county, or independent contrac­
tor; and

(3) which involved a specific party or parties at the time the expenditure was pending.
Subd. 8. Exceptions to permanent and two-year restrictions on representation and

communication. Subdivisions 6 and 7 do not apply to:
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(1) communications or representations made in carrying out official duties oh behalf of 
the United States, the state of Minnesota or local government, or as an elected official of the 
state or local government;

(2) communications made solely for the purpose of furnishing scientific or technologi­
cal information; or

(3) giving testimony under oath. A person subject to subdivisions 6 and 7 may serve as 
an expert witness in that matter, without restriction, for the state, county, or independent con­
tractor. Under court order, a person subject to subdivisions 6 and 7 may serve as an expert 
witness for others. Otherwise, the person may not serve as an expert witness in that matter.

Subd. 9. Waiver. The commissioner of human services, or the governor in the case of 
the commissioner, may grant a waiver of a restriction in subdivisions 6 and 7 if he or she de­
termines that a waiver is in the public interest and that the services of the officer or employee 
are critically needed for the benefit of the state or county government.

Subd. 10. Acts affecting a personal financial interest. A person described in subdivi­
sion 2, paragraph (a), clause (1), who participates in a particular expenditure in which the 
person has knowledge or has a financial interest, is subject to the penalties in subdivision 12. 
For purposes of this subdivision, “financial interest” also includes the financial interest of a 
spouse, minor child, general partner, organization in wh ich the officer or employee is serving 
as an officer, director, trustee, general partner, or employee, or any person or organization 
with whom the individual is negotiating or has any arrangement concerning prospective em­
ployment.

Subd. 11. Exceptions to prohibitions regarding financial interest. Subdivision 10 
does not apply if:

(1) the person first advises the person’s supervisor and the employer’s ethics officer re­
garding the nature and circumstances of the particular expenditure and makes full disclosure 
of the financial interest and receives in advance a written determination made by the com­
missioner of human services, or the governor i n the case of the commissioner, that the interest 
is not so substantial as to likely affect the integrity of the services which the government may 
expect from the officer, employee, or independent contractor;

(2) the financial interest is listed as an exemption at Code of Federal Regulations, title 5, 
sections 2640.201 to 2640.203, as too remote or inconsequential to affect the integrity of the 
services of the office, employee, or independent contractor to which the requirement applies.

Subd. 12. Criminal penalties, (a) A person who violates subdivisions 3 to 5 for the pur­
pose of either exchanging the information covered by this section for anything of value, or 
for obtaining or giving anyone a competitive advantage in the award of a Medicaid contract, 
may be sentenced to imprisonment for not more than five years or payment of a fine of not 
more than $50,000 for each violation, or the amount of compensation which the person re­
ceived or offered for the prohibited conduct, whichever is greater, or both.

(b) A person who violates a provision of subdivisions 6 to 11 may be sentenced to im­
prisonment for not more than one year or payment of a fine of not more than $50,000 for each 
violation or the amount of compensation which the person received or offered for the prohib­
ited conduct, whichever amounL is greater, or both. A person who willfully engages in con­
duct in violation of subdivisions 6 to 11 may be sentenced to imprisonment for not more than 
five years or to payment of a fine of not more than S50,000 for each violation or the amount of 
compensation which the person received or offered for the prohibited conduct, whichever 
amount is greater, or both.

(c) Nothing in this section precludes prosecution under other laws such as section 
609.43.

Subd. 13. Civil penalties and injunctive relief, (a) The Minnesota attorney general 
may bring a civil action in Ramsey county district court against a person who violates this 
section. Upon proof of such conduct by a preponderance of evidence, the person is subject to 
a civil penalty. An individual who violates this section is subject to a civil penalty of not more 
than $50,000 for each violation plus twice the amount of compensation which the individual 
received or offered for the prohibited conduct. An organization that violates this section is 
subject to a civil penalty of not more than $500,000 for each violation plus twice the amount 
of compensation which the organization received or offered for the prohibited conduct.
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(b) If the Minnesota attorney general has reason to believe that a person is engaging in 
conduct in violation of this scction, the attorney general may petition the Ramsey county dis­
trict court for an order prohibiting that person from engaging in such conduct. The court may 
issue an order prohibiting that person from engaging in such conduct if the court finds that the 
conduct constitutes such a violation. The filing of a petition under this subdivision does not 
preclude any other remedy which is available by law.

Subd. 14, Administrative actions, (a) If a state agency, local agency, or independent 
contractor receives information that a contractor or a person has violated this section, the 
state agency, local agency, or independent contractor may:

(1) cancel the procurement if a contract has not already been awarded;
(2) rescind the contract; or
(3) initiate suspension or debarment proceedings according to applicable state or feder­

al law. -
(b) If the contract is rescinded, the state agency, local agency, or independent contractor 

is entitled to recover, in addition to any penalty prescribed by law, the amount expended un­
der the contract.

(c) This section does not:
(1) restrict the disclosure of information to or from any person or class of persons autho­

rized to receive that information;
(2) restrict a contractor from disclosing the contractor’s bid or proposal information or 

the recipient from receiving that information;
(3) restrict the disclosure or receipt of information relating to a Medicaid procurement 

after it has been canceled by the state agency, county agency, or independent contractor be­
fore the contract award unless the agency or independent contractor plans to resume the pro­
curement; or

(4) limit the applicability of any requirements, sanctions, contract penalties, and reme­
dies established under any other law or regulation.

(d) No person may file a protest against the award or proposed award of a Medicaid con­
tract alleging a violation of this section unless that person reported the information the person 
believes constitutes evidence of the offense to the applicable state agency, local agency, or 
independent contractor responsible for the procurement. The report must be made no later 
than 14 days after the person first discovered the possible violation.

History: 7999 c 245 art 4 s 60

256B.09L6 EXPANSION OF HOME AND COMMUNITY-BASED SERVICES; 
MANAGEMENT AND ALLOCATION RESPONSIBILITIES.

Subdivision 1. Reduction of waiting list, (a) The legislature recognizes that as of Janu­
ary 1, 1999, 3,300 persons with mental retardation or related conditions have been screened 
and determined eligible for the home and community-based waiver services program for 
persons with mental retardation or related conditions. Many wait for several years before re­
ceiving service.

(b) The waiting list for this program shall be.reduced or eliminated by June 30,2003. In 
order to reduce the number of eligible persons waiting for identified services provided 
through the home and community-based waiver for persons with mental retardation or re­
lated conditions, funding shall be increased to add 100 additional eligible persons each year 
beyond the February 1999 medical assistance forecast.

(c) The commissioner shall allocate resources in such a manner as to use all resources 
budgeted for the home and community-based waiver for persons with mental retardation or 
related conditions according to the priorities listed in subdivision 2, paragraph (b), and then 
to serve other persons on the waiting list. Resources allocated for a fiscal year to serve per­
sons affected by public and private sector ICF/M R closures, but not expected to be expended 
for that purpose, must be reallocated within that fiscal year to serve other persons on the wait­
ing list, and the number of waiver diversion slots-shall be adjusted accordingly.

(d) For fiscal year 2001, at least one-half of the increase in funding over the previous 
year provided in the February 1999 medical assistance forecast for the home and communi­

MINNESOTA STATUTES 1999 SUPPLEMENT

Copyright © 1999 Revisor of Statutes, State of Minnesota. All Rights Reserved.
                                                                



165 MEDICAL ASSISTANCE FOR NEEDY PERSONS256B.09I6

ty-based waiver for persons with mental retardation and related conditions, including 
changes made by the 1999 legislature, must be used to serve persons who are not affected by 
public and private sector ICF/M R closures.

■ Subd. 2. Distribution of funds; partnerships, (a) Beginning with fiscal year 2000, the 
commissioner shall distribute all funding available for home and community-based waiver 
services for persons with mental retardation or.related conditions to individual counties or to 
groups of counties that form partnerships to jointly plan, administer, and authorize funding 
for eligible individuals. The commissioner shall encourage counties to form partnerships 
that have a sufficient number of recipients and funding to adequately manage the risk and 
maximize use of available resources.

(b) Counties must submit a request for funds and a plan for administering the program as 
required by the commissioner. The plan must identify the number of clients to be served, their 
ages, and their priority listing based on:

(1) requirements in Minnesota Rules, part 9525.1880;
(2) unstable living situations due to the age or incapacity of the primary caregiver;
(3) the need for services to avoid out-of-hom e placement of children; and
(4) the need to serve persons affected by private sector ICF/M R closures.

The plan must also identify changes made to improve services to eligible persons and to im­
prove program management.

(c) Tn allocating resources to counties; priority must be given to groups of counties that 
form partnerships to jointly plan, administer, and authorize funding for eligible individuals 
and to counties determined by the commissioner to have sufficient waiver capacity to maxi­
mize resource use.

(d) Within 30 days after receiving the county request for funds and plans, the commis­
sioner shall provide a written response to the plan that includes the level of resources avail­
able to serve additional persons.

(e) Counties are eligible to receive medical assistance administrative reimbursement 
for administrative costs under criteria established by die commissioner.

Subd. 3. Failure to develop partnerships or submit a plan, (a) By October I of each 
year the commissioner shall notify the county board if any coiinty determined by the com­
missioner to have insufficient capacity to maximize use of available resourcesfails to devel­
op a partnership with other counties or fails to submit a plan as required in subdivision 2. The 
commissioner shall provide needed technical assistance to a county or group of counties that 
fails to form a partnership or submit a plan. If a county has not joined a county partnership or 
submitted a plan within 30 days following the notice by the commissioner of its failure, the 
commissioner shall require and assist that county to develop a plan or contract with another 
county or group of counties to plan and administer the waiver services program in that 
county.

(b) Counties may request technical assistance, management information, and adminis­
trative support from the commissioner at any time. The commissioner shall respond to 
county requests within 30 days. Priority shall be given to activities that support the adminis­
trative needs of newly formed county partnerships.

Subd. 4. Allowed reserve. Count ies or groups of counties participating in partnerships 
that have submitted a plain under this section may develop an allowed reserve amount to meet 
crises and other unmet needs of current home and community-based waiver recipients. The 
amount of the; allowed reserve shall be a county specific amount based upon documented 
past experience and projected need for the coming year described in an allowed reserve plan 
submitted for approval to the commissioner with the allocation request for.the fiscal year.

Subd. 5. Priorities for reassignment of resources and approval of increased capac­
ity! In order to maxi mize the number of persons served with waiver funds, the commissioner 
shall monitor county utilization of allocated resources and, as appropriate,' reassign re­
sources not utilized and approve increased capacity within available county allocations. 
Priority consideration for reassignment of resources and approval of increased capacity shall 
be given to counties with sufficient capacity and counties that form partnerships. In addition 
to the priorities listed in Minnesota Rules, part 9525.1880, the commissioner shall also give
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priority consideration to persons whose living situations are unstable due to the age or inca­
pacity of the primary caregiver and to children to avoid out-of-hom e placement.

Subd. 6. Waiver request, (a) The commissioner shall submit to the federal Health Care 
Financing Administration by September 1,1999, a request for a waiver to include an option 
that would allow waiver service recipients to directly receive 95 percent of the funds that 
would be allocated to individuals based on written county criteria and procedures approved 
by the commissioner for the purchase of services to meet their long-term care needs. The 
waiver request must include a provision requiring recipients who receive funds directly to 
provide to the commissioner annually, a description of the type of services used, the amount 
paid for the services purchased, and the amount of unspent funds.

(b) The commissioner, in cooperation with county representatives, waiver service pro­
viders, recipients, recipients’ families, legal guardians, and advocacy groups, shall develop 
criteria for:

(1) eligibility to receive funding directly;
(2) determination of the amount of funds made available to each eligible person based 

on need; and
(3) the accountability required of persons directly receiving funds.
(c) If this waiver is approved and implemented, any unspent money from the waiver 

services allocation, including the five percent not directly allocated to recipients and any un­
spent portion of the money that is directly allocated, shall be used to meet the needs of other 
eligible persons waiting for services funded through the waiver.

(d) The commissioner, in consultation with county social services agencies, waiver ser­
vices providers, recipients, recipients’ families, legal guardians, and advocacy groups shall 
evaluate the effectiveness of this option within two years of its implementation.

Subd. 7. Annual report by commissioner. Beginning October 1,1999, and each Octo­
ber 1 thereafter, the commissioner shall issue an annual report on county and state use of 
available resources for the home and community-based waiver for persons with mental re­
tardation or related conditions. For each county or county partnership, the report shall in­
clude:

(1) the amount of funds allocated but not used;
(2) the county specific allowed reserve amount approved and used;
(3) the number, ages, and-living situations of individuals screened and waiting for ser­

vices;
(4) the urgency of need for services to begin within one, two, or more than two years for 

each individual;
(5) the services needed;
(6) the number of additional persons served by approval o f increased capacity within 

existing allocations;
(7) results of action by the commissioner to streamline administrative requirements and 

improve county resource management; and
(8) additional action that would decrease the number of those eligible and waiting for 

waivered services.
The commissioner shall specify intended outcomes for the program and the degree to which 
these specified outcomes are attained.

Subd. 8. Financial information by county. The commissioner shall make available to 
interested parties, upon request, financial information by county including the amount of re­
sources allocated for the home and community-based waiver for persons with mental re­
tardation and related conditions, the resources committed, the number of persons screened 
and waiting for services, the type of services requested by those waiting, and the amount of 
allocated resources not committed.

Subd. 9. Legal representative participation exception. The commissioner, in coop­
eration with representatives of counties, service providers, service recipients, family mem­
bers, legal representatives and advocates, shall develop criteria to allow legal representatives 
to be reimbursed for providing specific support services to meet the person’s needs when a
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plan which assures health and safety has been agreed upon and carried out by the legal repre­
sentative, the person, and the county. Legal representatives providing support under consum­
er-directed community support services pursuant to section 256B.092, subdivision 4, or the 
consumer support grant program pursuant to section 256B.092, subdivision 7, shall not be 
considered to have a direct or indirect service provider interest under section 256B.092, sub­
division 7, if a health and safety plan which meets the criteria established has been agreed 
upon and implemented. By October 1,1999, the commissioner shall submit, for federal ap­
proval, amendments to allow legal representatives to provide support and receive reimburse­
ment under the consumer-directed community support services section of the home and 
community-based waiver plan.

History: 1999 c 245 art 4 s 61

256B.0917 SENIORS’ AGENDA FOR INDEPENDENT LIVING (SAIL) PROJ­
ECTS FOR A NEW LONG-TERM  CARE STRATEGY.

[For text o f  subds 1 to 7, see M.S.1998]

Subd. 8. Living-at-hom e/block nurse program grant, (a) The organization awarded 
the contract under subdivision 7, shall develop and administer a grant program to establish or 
expand up to 33 community-based organizations that will implement living-at-hom e/block 
nurse programs that are designed to enable senior citizens lo live as independently as possible 
in their homes and in their communities. At least one-half of the programs must be in coun­
ties outside the seven-county metropolitan area. Nonprofit organizations and units of local 
government are eligible lo apply for grants to establish the community organizations that will 
implement living-at-hom e/block nurse programs. In awarding grants, the organization 
awarded the contract under subdivision 7 shall give preference to nonprofit organizations 
and units of local government from communities that:

(1) have high nursing home occupancy rates;
(2) have a shortage of health care professionals;
(3) are located in counties adjacent to, or are located in, counties with existing living- 

at-home/block nurse programs; and
(4) meet other criteria established by LAH/BN, Inc., in consultation with the commis­

sioner.
(b) Grant apj^licants must also meet the following criteria:
(1) the local community demonstrates a readiness to establish a community model of 

care, including the formation of a board of directors, advisory committee, or similar group, of 
which at least two-thirds is comprised of community citizens interested in community- 
based care for older persons;

(2) the program has sponsorship by a credible, representative organization within the 
community;

(3) the program has defined specific geographic boundaries and defined its organiza­
tion, staffing and coordination/delivery of services;

(4) the program demonstrates a team approach to coordination and care, ensuring that 
the older adult participants, their families, the formal and informal providers are all part of 
the effort to plan and provide services; and

. (5) the program provides assurances that all community resources and funding will be 
coordinated and that other funding sources will be maximized, including a person’s own re­
sources.

' (c) Grant applicants must provide a minimum of five percent of total estimated develop­
ment costs from local community funding. Grants shall be awarded for four-year periods, 
and the base amount shall not exceed $80,000 per applicant for the grant period. The organi­
zation under contract may increase the grant amount for applicants from communities that 
have socioeconomic characteristics that indicate a higher level of need for assistance. Sub­
ject to the availability of funding, grants and grant renewals awarded or entered into on or 
after July 1,1997, shall be renewed by LAH/BN, Inc. every four years, unless LAH/ BN, Inc. 
determines that the grant recipient has not satisfactorily operated the living-at-hom e/block
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nurse program in compliance with the requirements of paragraphs (b) and (d). Grants pro­
vided to living-at-hom e/block nurse programs under this paragraph may be used for both 
program development and the delivery of services.

(d) Each living-at-hom e/block nurse program shall be designed by representatives of 
the communities being served to ensure that the program addresses the specific needs of the 
community residents. The programs must be designed to:

(1) incorporate the basic community, organizational, and service delivery principles of 
the living-at-hom e/block nurse program miodel;

(2) provide senior citizens with registered nurse directed assessment, provision and 
coordination of health and personal care services on a sliding fee basis as an alternative to 
expensive nursing home care;

(3) provide information, support services, homemaking services, counseling, and train­
ing for the client and family caregivers;

(4) encourage the development and use of respite care, caregiver support, and in-home 
support programs, such as adult foster care and in-home adult day care;

(5) encourage neighborhood residents and local organizations to collaborate in meeting 
the needs of senior citizens in their communities;

(6) recruit, train, and direct the use of volunteers to provide informal services and other 
appropriate support to senior citizens and their caregivers; and

(7) provide coordination and management of formal and informal services to senior cit­
izens and their families using less expensive alternatives.

[For text o f  subds 9 to 12, see M.S.1998]

History: 1999 c 245 art 4 s 62

256B.0928 STATEWIDE CAREGIVER SUPPORT AND RESPITE CARE PROJ­
ECT.

The commissioner shall establish and maintain a statewide caregiver support and re­
spite care project. The project shall:

(1) provide information, technical assistance, and training statewide to county agencies 
and organizations on direct service models of caregiver support and respite care services;

(2) identify and address issues, concerns, and gaps in the statewide network for caregiv­
er support and respite care;

(3) maintain a statewide caregiver support and respite care resource center;
(4) educate caregivers on the availability and use of caregiver and respite care services;
(5) promote and expand caregiver training and support groups using existing networks 

when possible; and
(6) apply for and manage grants related to caregiver support and respite care.
History: 1999 c 86 art 2 s 5

256B.094 CHILD WELFARE TARGETED CASE iMANAGEMENT SERVICES.

[For text o f subds la n d  2, see M.S.1998]

Subd. 3. Coordination and provision of services, (a) In a county or reservation where 
a prepaid medical assistance provider has contracted under section 256B.031 or 256B.69 to 
provide mental health services, the case management provider shall coordinate with the pre­
paid provider to ensure that all necessary mental health services required under the contract 
are provided to recipients of case management services.

(b) When the case management provider determines that a prepaid provider is not pro­
viding mental health services as required under the contract, the case management provider 
shall assist the recipient to appeal the prepaid provider’s denial pursuant to section 256.045, 
and may make other arrangements for provision of the covered, services. ■

(c).The case management provider may bill the provider of prepaid health care services 
for any mental health services provided to a recipient of case management services which the
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county or tribal social services arranges for or provides and which are included in the prepaid 
provider’s contract, and which were determined to be medically necessary as a result of an 
appeal pursuant to section 256.045. The'prepaid provider must reimburse the mental health 
provider, at the prepaid provider’s standard rate for that service, for any services delivered 
under this subdivision.

(d) If the county or tribal social services has not obtained prior authorization for this 
service, or an appeal results in a determination that the services were not medically neces­
sary, the county or tribal social services may not seek reimbursement from the prepaid pro­
vider.

[For text o f  subd 4, see M.S.1998]

Subd. 5. Case manager. To provide case management services, a case manager must be 
employed or contracted by and authorized by the case management provider to provide case 
management services and meet all requirements under section 256F. 10.

Subd. 6 . Medical assistance reimbursement of case management services, (a) Medi­
cal assistance reimbursement for services under this section shall be made on a monthly ba­
sis. Payment is based on face-to-face or telephone contacts between the case manager and 
the client, client’s family, primary caregiver, legal representative, or other relevant person 
identified as necessary to the development or implementation of the goals of the individual 
service plan regarding the status of the client, the individual service plan, or the goals for the 
client. These contacts must meet the minimum standards in clauses (1) and (2):

(1) there must be a face-to-face contact at least once a month except as provided in 
clause (2); and

(2) for a client placed outside of the county of financial responsibility in an excluded 
time facility under section 256G.02, subdivision 6, or.through the Interstate Compact on the 
Placement of Children,’section 260.851, and the placement in either case is more than 60 
miles beyond the county boundaries, there must be at least one contact per month and not 
more, than two consecutive months without a face-to-face contact.

(b) Except as provided under paragraph (c), the payment rate is established using time 
study data on activities of provider service staff and reports required under sections 245.482, 
256.01, subdivision 2, paragraph (17), and 256E.08, subdivision 8.

■(c) Payments for tribes may be made according to section 256B.0625 for child welfare 
targeted case management provided by Indian health services and facilities operated by. a 
tribe or tribal organization.

(d) Payment for case management provided by county or tribal social services con­
tracted vendors shall be based on a monthly rate negotiated by the host county or tribal social 
services. The negotiated rate must not exceed the rate charged by the vendor for the same 
service to other payers. If the service is provided by a team of contracted vendors, the county 
or tribal social services may negotiate a team rate with a vendor who is a member of the team. 
The team shall determine how to distribute the rate among its members. No reimbursement 
received by contracted vendors shall be returned to the county or tribal social services, except 
to reimburse the county or tribal social services for advance funding provided by the county 
or tribal social services to the vendor.

(e) If the service is provided by a team that includes contracted vendors and county or 
tribal social services staff, the costs for county or tribal social services staff participation in 
the team shall be included in the rate for county or tribal social services provided services. In 
this case, the contracted vendor and the county or tribal social services may each receive sep­
arate payment for services provided by each entity in the same month. To prevent duplication 
of services, each entity must document, in the recipient’s file, the need for team case manage­
ment and a description of the roles and services of the. team members.

Separate payment rates may be established for different groups of providers to maxi­
mize reimbursement as determined by the commissioner. The payment rate will be reviewed 
annually and revised periodically to be consistent with the most recent time study and other 
data. Payment for services will be made upon submission of a valid claim and verification of 
proper documentation described in subdivision 7. Federal administrative revenue earned 
through the time study, or under paragraph (c), shall be distributed according to earnings, to
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counties, reservations, or groups of counties or reservations which have the same payment 
rate under this subdivision, and to the group of counties or reservations which are not certi­
fied providers under section 256F. 10. The commissioner shall modify the requirements set 
out in Minnesota Rules, parts 9550.0300 to 9550.0370, as necessary to accomplish this.

[For text o f subds 7 and 8, see M.S.1998]

History: 1999 c 139 art 4 s 2; 1999 c 245 art 8 s 6 -8

256B.0945 RESIDENTIAL SERVICES FOR CHILDREN WITH SEVERE EMO­
TIONAL DISTURBANCE.

Subdivision 1. Provider qualifications. Counties must arrange to provide residential 
services for children with severe emotional disturbance according to section 245.4882 and 
this section. Services must be provided by a facility that is licensed according to section 
245.4882 and administrative rules promulgated thereunder, and under contract with the 
county. Facilities providing services under subdivision 2, paragraph (a), must be accredited 
as a psychiatric facility by the Joint Commission on Accreditation of Healthcare Organiza­
tions, the Commission on Accreditation of Rehabilitation Facilities, or the Council on Ac­
creditation. Accreditation is not required for facilities providing services under subdivision
2, paragraph (b).

Subd. 2. Covered services. All services must be included in a child’s individualized 
treatment or collaborative family service plan as defined in chapter 245.

(a) For facilities that are institutions for mental diseases according to statute and regula­
tion or are not institutions for mental diseases but choose to provide services under this para­
graph, medical assistance covers the full contract rate, including room and board if the ser­
vices meet the requirements of Code of Federal Regulations, title 42, section 440.160.

(b) For facilities that arc not institutions for mental diseases according to federal statute 
and regulation and are not providing services under paragraph (a), medical assistance covers 
mental health related services that are required to be provided by a residential facility under 
section 245.4882 and administrative rules promulgated thereunder, except for room and 
board.

Subd. 3. Centralized disbursement of medical assistance payments. Notwithstand­
ing section 256B.041, county payments for the cost of residential services provided under 
this section shall not be made to the state treasurer.

Subd. 4. Payment rates, (a) Notwithstanding sections 256.025, subdivision 2; 
256B.19; and 256B.041, payments to countics for residential services provided by a residen­
tial facility shall only be made of federal earnings for services provided under this section, 
and the nonfederal share of costs for services provided under this section shall be paid by the 
county from sources other than federal funds or funds used to match other federal funds. To­
tal annual payments for federal earnings shall not exceed the federal medical assistance per­
centage matching rate multiplied by the total county expenditures for services provided un­
der section 245.4882 for either ( I) the calendar year 1999 or (2) the average annual expendi­
tures for the calendar years 1995 to 1999, whichever is greater. Payment to counties for ser­
vices provided according to subdivision 2, paragraph (a), shall be the federal share of the con­
tract rate. Payment to counties for services provided according to subdivision 2, paragraph 
(b), shall be a proportion of the per day contract rate that relates to rehabilitative mental 
health services and shall not include payment for costs or services that are billed to the IV -E  
program as room and board.

(b) Annual earnings thatexceed a county’s limit as established under paragraph (a) shall 
be retained by the commissioner and managed as grants for community-based children’s 
mental health services under section 245.4886. The commissioner may target these grant 
funds as necessary to reduce reliance on residential treatment of children with severe emo­
tional disturbance.

(c) The commissioner shall set aside a portion of the federal funds earned under this 
section to cover the state costs of two staff positions and support costs necessary in adminis­
tering this section. Any unexpended funds from the set-aside shall be distributed to the coun­
ties in proportion to their earnings under this section.
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Subd. 5. Quality measures. Counties must collect and report to the commissioner in­
formation on outcomes for services provided under this section using standardized tools that 
measure functioning, living stability, and parent and child satisfaction consistent with the 
goals of sections 245.4876, subdivision 1, and 256F.01. The commissioner shall designate 
standardized tools to be used and shall collect and analyze individualized outcome data on a 
statewide basis and report to the legislature by December 1, 2003. The commissioner shall 
provide.standardized tools that measure child and adolescent functional assessment for in­
take and discharge, child behavior, residential living environment and placement stability, 
and satisfaction for youth and family members.

Subd. 6. Federal earnings. Use of new federal funding earned from services provided 
under this section is limited to:

(1) increasing prevention and early intervention and supportive services to meet the 
mental health and child welfare needs of the children and families in the system of care;

(2) replacing reductions in federal IV -E  reimbursement resulting from new medical as­
sistance coverage; and

(3) paying the nonfederal share of additional provider costs due to accreditation and 
new program standards necessary for Medicaid reimbursement.
For purposes of this section, early intervention and supportive services include alternative 
responses to child maltreatment reports under chapter 626 and services outlined in sections 
245.4875, subdivision 2, children’s mental health, and 256F.05,. subdivision 8, family pres­
ervation services.

Subd. 7. Maintenance of effort, (a) Counties that receive payment under this section 
must maintain a level of expenditures such that each year’s county expenditures for early 
intervention and supportive services is at least equal to that county's average expenditures 
for those services for calendar years 1998 and 1999. For purposes of this section, “county 
expenditures” are the total expenditures for those services minus the state and federal reve­
nues specifically designated for these services.

(b) The commissioner may waive the requirements in paragraph (a) if any of the condi­
tions specified in section 256F.13, subdivision 1, paragraph (a), clause (4), items (i) to (iv), 
are met.

Subd. 8. Reports. The commissioner shall review county expenditures annually using 
reports required under sections 245.482; 256.01, subdivision 2, clause (17); and 256E.08, 
subdivision 8, to ensure that counties meet their obligation under subdivision 7, and that the 
base level of expenditures for mental health and child welfare early intervention and family 
support services and children’s mental health residential treatment is continued from sources 
other than federal funds earned under this section.

Subd. 9. Sanctions. The commissioner may suspend, reduce, or terminate the federal 
reimbursement to a county that does not meet one or all of the requirements of this section.

Subd. 10. Recommendations. The commissioner shall provide recommendations to 
the legislature by January 15, 2000, regarding any amendments to this section that may be 
necessary or advisable prior to implementation.

History: 1999 c 245 art 8 s 9
N O T E: This scction, as added by Laws 1999, chapter 245. article 8, section 9, is effective July 1,2000. Laws 1999, chapter 

245, articlc 8, scction 87.

256B.0951 QUALITY ASSURANCE COMMISSION.
Subdivision 1. Membership. The region 10 quality assurance commission is estab­

lished. The commission consists of at least 14 but not more than 21 members as follows: at 
least three but not more than five members representing advocacy organizations; at least 
three but not more than five members representing consumers, families, and their legal repre­
sentatives; at least three but not more than five members representing service providers; at 
least three but not more than five members representing counties; and the commissioner of 
human services or the commissioner’s designee. Initial membership of the commission shall 
be recruited and approved by the region 10 stakeholders group. Prior to approving the com­
mission’s membership, the stakeholders group shall provide to the commissioner a list of the
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membership in the stakeholders group, as of February 1,1997, a brief summary of meetings 
held by the group since July 1, 1996, and copies of any materials prepared by the group for 
public distribution. The first commission shall establish membership guidelines for the tran­
sition and recruitment of membership for the commission’s ongoing existence. Members of 
the commission who do not receive a salary or wages from an employer for time spent on 
commission duties may receive a per diem payment when performing commission duties 
and functions. All members may be reimbursed for expenses related to commission activi­
ties. Notwithstanding the provisions of section 15.059, subdivision 5, the commission ex­
pires on June 30, 2001.

[For text o f  subd 2, see M.S.1998]

Subd. 3. Commission duties, (a) By October 1,1997, the commission, in cooperation 
with the commissioners of human services and health, shall do the following: (1) approve an 
alternative quality assurance licensing system based on the evaluation of outcomes; (2) ap­
prove measurable outcomes in the areas of health and safety, consumer evaluation, education 
and training, providers, and systems that shall be evaluated during the alternative licensing 
process; and (3) establish variable licensure periods not to exceed three years based on out­
comes achieved. For purposes of this subdivision, “outcome” means the behavior, action, or 
status of a person that can be observed or measured and can be reliably and validly deter­
mined.

(b) By January 15, 1998, the commission shall approve, in cooperation with the com­
missioner of human services, a training program for members of the quality assurance teams 
established under section 256B.0952, subdivision 4.

(c) The commission and the commissioner shall establish an ongoing review process 
for the alternative quality assurance licensing system. The review shall take into account the 
comprehensive nature of the alternative system, which is designed to evaluate the broad 
spectrum of licensed and unlicensed entities that provide services to clients, as compared to 
the currcnt licensing system.

(d) The commission shall contract with an independent entity to conduct a financial re­
view of the alternative quality assurance pilot project. The review shall take into account the 
comprehensive nature of the alternative system, which is designed to evaluate the broad 
spectrum of licensed and unlicensed entities that provide services to clients, as compared to 
the current licensing system. The review shall include an evaluation of possible budgetary 
savings within the department of human services as a result of implementation of the alterna­
tive quality assurance pilot project. If a federal waiver is approved under subdivision 7, the 
financial review shall also evaluate possible savings within the department of health. This 
review must be completed by December 15, 2000.

(e) The commission shall submit a report to the legislature by January 15,2001, on the 
results of the review process for the alternative quality assurance pilot project, a summary of 
the results of thie independent financial review, and a recommendation on whether the pilot 
project should be extended beyond June 30, 2001.

[For text o f subds 4 to 7, see M.S.1998]

History: 1999 c 245 art 4 s 63,64

256B.0955 DUTIES OF THE COMMISSIONER OF HUMAN SERVICES.
(a) Effective July 1,1998, the commissioner ofhum an services shall delegate authority 

to perform licensing functions and activities, in accordance with section 245A.16, to coun­
ties participating in the alternative licensing system: The commissioner shall not license or 
reimburse a facility, program, or service for persons with developmental disabilities in a 
county that participates in the alternative licensing system if the commissioner has received 
from the appropriate county notification that the facility, program, or service has been re­
viewed by a quality assurance team and has failed to qualify for licensure.
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(b) The commissioner may conduct random licensing inspections based on outcomes 
adopted under section 256B.0951 at facilities, programs, and services governed by the alter­
native licensing system. The role of such random inspections shall be to verify that the alter­
native licensing system protects the safety and well-being of consumers and maintains the 
availability of high-quality services for persons with developmental disabilities.

(c) The commissioner shall provide technical assistance and support or training to the 
alternative licensing system pilot project.

History: 1999 c 245 art 4 s 65

256B.37 PRIVATE INSURANCE POLICIES, CAUSES OF ACTION.

[For text o f  subd 1, see M.S.1998]

Subd. 2. Civil action for recovery. To recover under this section, the attorney general 
may institute or join a civil action to enforce the subrogation rights of the commissioner es­
tablished under this section.

Any prepaid health plan providing services under sections 256B.69,256D.03, subdivi­
sion 4, paragraph (d), and 256L.12; children’s mental health collaboratives under section 
245.493; demonstration projects for persons with disabilities under section 256B.77; nurs­
ing homes under the alternative payment demonstration project under section 256B.434; or 
the county-based purchasing entity providing services under section 256B.692 may retain 
legal representation to enforce the subrogation rights created under this section or, if no ac­
tion has been brought, may initiate and prosecute an independent action on their behalf 
against a person, firm, or corporation that may be liable to the person to whom the care or 
payment was furnished.

[For text o f subds 3 to 6, see M.S.1998]

History: 1999 c 245 art 4 s 66,68

256B.431 RATE DETERMINATION.

[For text o f subds 1 to 2h, see M.S.1998]

Subd. 2i. Operating costs after July 1,1988. (a) Other operating cost limits. For rate 
years beginning on or after July 1,1989, the adjusted other operating cost limits must be in­
dexed as in Minnesota Rules, part 9549.0056, subparts 3 and 4. For the rate period beginning 
October 1, 1992, and for rate years beginning after June 30, 1993, the amount of the sur­
charge under section 256.9657, subdivision 1, shall be included in the plant operations and 
maintenance operating cost category. The surcharge shall be an allowable cost for the pur­
pose of establishing the payment rate.

(b) Care-related operating cost limits. For rate years beginning on or after July 1, 
1989, the adjusted care-related limits must be indexed as in Minnesota Rules, part 
9549.0056, subparts 1 and 2.

(c) Salary adjustment per diem. Effective July 1,1998, to June 30,2000, the commis­
sioner shall make available the salary adjustment per diem calculated in clause (1) or (2) to 
the total operating cost payment rate of each nursing facility reimbursed under this section or 
section 256B.434. The salary adjustment per diem for each nursing facility must be deter­
mined as follows:

(1) For each nursing faci Iity that reports salaries for registered nurses, licensed practical 
nurses, and aides, orderlies and attendants separately, the commissioner shall determine the 
salary adjustment per diem by multiplying the total salaries, payroll taxes, and fringe benefits 
allowed in each operating cost category, except management fees and administrator and cen­
tral office salaries and the related payroll taxes and fringe benefits, by 3.0 percent and then 
dividing the resulting amount by the nursing facility’s actual resident days.
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(2) For each nursing facility that does not report salaries for registered nurses, licensed 
practical nurses, aides, orderlies, and attendants separately, the salary adjustment per diem is 
the weighted average salary adjustment per diem increase determined under clause (1).

(3) A nursing facility may apply for the salary adjustment per diem calculated under 
clauses (1) and (2). The application must be made to the commissioner and contain a plan by 
which the nursing facility will distribute the salary adjustment to employees of the nursing 
facility. In order to apply for a salary adjustment, a nursing facility reimbursed under section 
256B.434, must report the information required by clause (1) or (2) in the application, in the 
manner specified by the commissioner. For nursing faci lities in which the employees are rep­
resented by an exclusive bargaining representative, an agreement negotiated and agreed to 
by the employer and the exclusive bargaining representative, after July 1,1998, may consti­
tute the plan for the salary distribution. The commissioner shall review the plan to ensure that 
the salary adjustment per diem is used solely to increase the compensation of nursing home 
facility employees. To be eligible, a facility must submit its plan for the salary distribution by 
December 31, 1998. If a facility’s plan for salary distribution is effective for its employees 
after July 1, 1998, the salary adjustment cost per diem shall be effective the same date as its 
plan.

(4) Additional costs incurred by nursing facilities as a result of this salary adjustment 
are not allowable costs for purposes of the September 30, 1998, cost report.

(d) New base year. The commissioner shall establish a new base year for the reporting 
years ending September 30,1991, and September 30, 1992. In establishing a new base year, 
the commissioner must take into account:

(1) statutory changes made in geographic groups;
(2) redefinitions of cost categories; and
(3) reclassification, pass-through, or exemption of certain costs.

[For text o f  subds 2j to 16, see M.S.1998]

Subd. 17. Special provisions for moratorium exceptions, (a) Notwithstanding Min­
nesota Rules, part 9549.0060, subpart 3, for rate periods beginning on October 1,1992, and 
for rate years beginning after June 30, 1993, a nursing facility that (1) has completed a 
construction project approved under section J44A.071, subdivision 4a, clause (m); (2) has 
completed a construction project approved under section I44A.071, subdivision 4a, and ef­
fective after June 30, 1995; or (3) has completed a renovation, replacement, or upgrading 
project approved under the moratorium exception process in section 144A.073 shall be reim­
bursed for costs directly identified to that project as provided in subdivision J 6 and this sub­
division.

(b) Notwithstanding Minnesota Rules, part 9549.0060, subparts 5, item A, subitems (1) 
and (3), and 7, item D, allowable interest expense on debt shall include:

(1) interest expense on debt related to the cost of purchasing or replacing depreciable 
equipment, excluding vehicles, not to exceed six percent of the total historical cost of the 
project; and

(2) interest expense on debt related to financing or refinancing costs, including costs 
related to points, loan origination fees, financing charges, legal fees, and title searches; and 
issuance costs including bond discounts, bond counsel, underwriter’s counsel, corporate 
counsel, printing, and financial forecasts. Allowable debt related to items in this clause shall 
not exceed seven percent of the total historical cost of the project. To the extent these costs are 
financed, the straight-line amortization of the costs in this clause is not an allowable cost; 
and

(3) interest on debt incurred for the establishment of a debt reserve fund, net of the inter­
est earned on the debt reserve fund.

(c) Debt incurred for costs under paragraph (b) is not subject to Minnesota Rules, part 
9549.0060, subpart 5, item A, subitem (5) or (6).

(d) The incremental increase in a nursing facility’s rental rate, determined under Minne- 
sotaRules, parts 9549.0010 to 9549.0080, and this section, resulting from the acquisition of
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allowable capital assets, and allowable debt and interest expense under this subdivision shall 
be added to its property-related payment rate and shall be effective on the first day of the 
month following the month in which the moratorium project was completed.

(e) Notwithstanding subdivision 3f, paragraph (a), for rate periods beginning on Octo­
ber 1,1992, and for rate years beginning after June 30,1993, the replacement-costs-new per 
bed limit to be used in Minnesota Rules, part 9549.0060, subpart 4, item B, for a nursing fa­
cility that has completed a renovation, replacement, or upgrading project that has been ap­
proved under the moratorium exception process in section 144A.073, or that has completed 
an addi tion to or replacement of buildings, attached fixtures, or land improvements for which 
the total historical cost exceeds the lesser of $150,000 or ten percent of the most recent ap­
praised value, must be $47,500 per licensed bed in multiplc-bed rooms and $71,250 per li­
censed bed in a single-bed room. These amounts must be adjusted annually as specified in 
subdivision 3f, paragraph (a), beginning January 1, 1993.

(f) A nursing facility that completes a project identified in this subdivision and, as of 
April 17, 1992, has not been mailed a rate notice with a special appraisal for a completed 
project, or completes a project after April 17,1992, but before September 1,1992, may elect 
either to request a special reappraisal with the corresponding adjustment to the property-re­
lated payment rate under the laws in effect on June 30, 1992, or to submit their capital asset 
and debt information after that date and obtain the property-related payment rate adjustment 
under this section, but not both.

(g) For purposes of this paragraph, a total replacement means the complete replacement 
of the nursing facility’s physical plant through the construction of a new physical plant or the 
transfer of the nursing facility’s license from one physical plant location to another. For total 
replacement projects completed on or after July 1,1992, the commissioner shall compute the 
incremental change in the nursing facility’s rental per diem, for rate years beginning on or 
after July 1, 1995, by replacing its appraised value, including the historical capital asset 
costs, and the capital debt and interest costs with the new nursing facility’s allowable capital 
asset costs and the related allowable capital debt and interest costs. If the new nursing facility 
has decreased its licensed capacity, the aggregate investment per bed limit in subdivision 3a, 
paragraph, (d), shall apply. If the new nursing facility has retained a portion of the original 
physical plant for nursing facility usage, then a portion of the appraised value prior to the 
replacement must be retained and included in the calculation of the incremental change in the 
nursing facility’s rental per diem. For purposes of this part, the original nursing facility 
means the nursing facility prior to the total replacement project. The portion of the appraised 
value to be retained shall be calculated according to clauses (1) to (3):

(1) The numerator of the allocation ratio shall be the square footage of the area in the 
original physical plant which is being retained for nursing facility usage.

(2) The denominator of the allocation ratio shall be the total square footage of the origi­
nal nursing facility physical plant.

(3) Each component of the nursing facility’s allowable appraised value prior to the total 
replacement project shall be multiplied by the allocation ratio developed by dividing clause
(1) by clause (2).

In the case of either type of total replacement as authorized under section I44A.071 or 
144A.073, the provisions of this subdivision shall also apply. For purposes of the moratori­
um exception authorized under section 144A.071, subdivision 4a, paragraph (s), if the total 
replacement involves the renovation and use of an existi ng health care facility physical plant, 
the new allowable capital asset costs and related debt and interest costs shall include first the 
allowable capital asset costs and related debt and interest costs of the renovation, to which 
shall be added the allowable capital asset costs of the existing physical plant prior to the reno­
vation, and if reported by the facility, the related allowable capital debt and interest costs.

(h) Notwithstanding Minnesota Rules, part 9549.0060, subpart 11, item C, subitem (2), 
for a total replacement, as defined in paragraph (g), authorized under section I44A.071 or 
144A.073 after July 1, 1999, the replacement-costs-new per bed limit shall be $74,280 per 
licensed bed in multiple-bed rooms, $92,850 per licensed bed in scmiprivate rooms with a 
fixed partition separating the resident beds, and $111,420 per licensed bed in single rooms. 
Minnesota Rules, part 9549.0060, subpart 11, item C, subitem (2), does not apply. These
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amounts must be adjusted annually as specified in subdivision 3f, paragraph (a), beginning 
January 1, 2000.

(i) For a total replacement, as defined' in paragraph (g), authorized under section 
144A.073 for a 96-bed nursing home in Carlton county, the replacement-costs-new per bed 
limit shall be $74,280 per licensed bed in multiple-bed rooms, $92,850 per licensed bed in 
semiprivate rooms with a fixed partition separating the resident’s beds, and $111,420 per li­
censed bed in a single room. Minnesota Rules, part 9549.0060, subpart 11, item C, subitem
(2), does not apply. The resulting maximum allowable replacement-costs-new multiplied 
by 1.25 shall constitute the project’s dollar threshold for purposes of application of the limit 
set forth in section I44A.071, subdivision 2. The commissioner of health may waive the re­
quirements of section 144A.073, subdivision 3b, paragraph (b), clause (2), on the condition 
that the other requirements of that paragraph are met.

[For text o f  subds 18 to 25, see M.S.1998]

Subd. 26. Changes to nursing facility reimbursement beginning July 1,1997. The
nursing facility reimbursement changes in paragraphs (a) to (f) shall apply in the sequence 
specified in Minnesota Rules, parts 9549.0010 to 9549.0080. and this section, beginning July 
1,1997.

(a) For rate years beginning on or after July 1,1997, the commissioner shall limit a nurs­
ing facility’s allowable operating per diem for each case mix category for each rate year. The 
commissioner shall group nursing facilities into two groups/freestanding and nonfreestand­
ing, within each geographic group, using their operating cost per diem for the case mix A 
classi fication. A nonfreeslanding nursing facility is a nursing facility whose other operating 
cost per diem is subject to the hospital attached, short length of stay, or the rule 80 limits. All 
other nursing faci litics shal 1 be considered freestanding nursing facilities. The commissioner 
shall then array all nursing facilities in each grouping by their allowable case mix A operating 
cost per diem. Tn calculating a nursing facility’s operating cost per diem for this purpose, the 
commissioner shall exclude the raw food cost per diem related to providing special diets that 
are based on religious beliefs, as determined in subdivision 2b, paragraph (h). For those nurs­
ing facilities in each grouping whose case mix A operating cost per diem:

(1) is at or below the median of the array, the commissioner shall limit the nursing facil­
ity’s allowable operating cost per diem for each case mix category to the lesser of the prior 
reporting year’s allowable operating cost per diem as specified in Laws 1996,’ chapter 451, 
article 3, section 11, paragraph (h), plus the inflation factor as established in paragraph (d), 
clause (2), increased by two percentage points, or the current reporting year’s corresponding 
allowable operating cost per diem; or

(2) is above the median of the array, the commissioner shall limit the nursing facility’s 
allowable operating cost per diem for each case mix category to the lesser of the prior report­
ing year’s allowable operating cost per diem as specified in Laws 1996, chapter 451, article 3, 
section 11, paragraph (h); plus the inflation factor as established in paragraph (d), clause (2), 
increased by one percentage point, or the current reporting year’s corresponding allowable 
operating cost per diem.

For purposes of paragraph (a), if a nursing facility reports on its cost report a reduction 
in cost due to a refund or credit for a rate year beginning on or after July 1,1998, the commis­
sioner shall increase that facility’s spend-up limit for the rate year following the current rate 
year by the amount of the cost reduction divided by its resident days for the reporting year 
preceding the rate year in which the adjustment is to be made.

(b) For rate years beginning on or after July 1, 1997, the commissioner shall limit the 
allowable operating cost per diem for high cost nursing facilities. After application of the 
limits in paragraph (a) to each nursing facility’s operating cost per diem, the commissioner 
shall group nursing facilities into two groups, freestanding or nonfreestanding, within each 
geographic group. A nonfreestanding nursing facility is a nursing facility whose other oper­
ating cost per diem are subject to hospital attached, short length of stay, or rule 80 limits. All 
other nursing facilities shall be considered freestanding nursing facilities. The commissioner 
shall then array all nursing facilities within each grouping by their allowable case mix A op­
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erating cost per diem. In calculating a nursing facility’s operating cost per diem for this pur­
pose, the commissioner shall exclude the raw food cost per diem related to providing special 
diets that are based on religious beliefs, as determined in subdivision 2b, paragraph (h). For 
those nursing facilities in each grouping whose case mix A operating cost per diem exceeds 
1.0 standard deviation above the median, the commissioner shall reduce their allowable op­
erating cost per diem by three percent. For those nursing facilities in each grouping whose 
case mix A operating cost per diem exceeds 0.5 standard deviation above the median but is 
less than or equal to 1.0 standard deviation above the median, the commissioner shall reduce 
their allowable operating cost per diem by two percent. However, in no case shall a nursing 
facility’s operating cost per diem be reduced below its grouping’s limit established at 0.5 
standard deviations above the median.

(c) For rate years beginning on or after July 1,1997, the commissioner shall determine a 
nursing facility’s efficiency incentive by first.computing the allowable difference, which is 
the lesser of $4.50 or the amount by which the facility’s other operating cost limit exceeds its 
nonadj listed other operating cost per diem for that rate year. The commissioner shall com­
pute the efficiency incentive by:

(1) subtracting the allowable difference from $4,50 and dividing the result by $4.50;
(2) multiplying 0.20 by the ratio resulting from clause (1), and then;
(3) adding 0.50 to the result from clause (2); and
(4) multiplying the result from clause (3) times the allowable difference.
The nursing facility’s efficiency incentive payment shall be the lesser of $2.25 or the 

product obtained in clause (4).
(d) For rate years beginning on or after July 1, 1997, the forecasted price index for a 

nursing facility’s allowable operating cost per diem shall be determined under clauses (I) 
and (2) using the change in the Consumer Price Index-All Items (United States city average) 
(CPI-U) as forecasted by Data Resources, Inc. The commissioner shall use the indices as 
forecasted in the fourth quarter of the calendar year preceding the rate year, subject to subdi­
vision 21, paragraph (c).

(1) The CPI-U  forecasted index for allowable operating cost per diem shall be based on 
the 21-m onth period from the midpoint of the nursing facility’s reporting year to the mid­
point of the rate year following the reporting year.

(2) For rate years beginning on or after July 1,1997, the forecasted index for operating 
cost limits referred to in subdivision 21, paragraph (b), shall be based on the CPI-U  for the 
12-month period between the midpoints of the two reporting years preceding the rate year.

(e) After applying these provisions for the respective rate years, the commissioner shall 
index these allowable operating cost per diem by the inflation factor provided for in para­
graph (d), clause (1), and add the nursing facility’s efficiency incentive as computed in para­
graph (c).

(f) For rate years beginning on or after July 1, 1997, the total operating cost payment 
rates for a nursing facility shall be the greater of the total operating cost payment rates deter- 
mined under this section or the total operating cost payment rates in effect on June 30,1997, 
subject to rate adjustments due to field aiidit or rate appeal resolution. This provision shall 
not apply to subsequent field audit adjustments of the nursing facility’s operating cost rates 
for rate years beginning on or after July 1, 1997.

(g) For the rate years beginning on July 1,1997, July 1 ,1998,andJuly 1 ,1999,anursing 
facility licensed for 40 beds effective May 1,1992, with a subsequent increase of 20 Medi­
care/Medicaid certified beds, effective January 26, 1993, in accordance with an increase in 
licensure is exempt from paragraphs (a) and (b).

(h) For a nursing facility whose construction project was authorized according to sec­
tion 144A.073, subdivision 5, paragraph (g), the operating cost payment rates for the new 
location shall be determined based on Minnesota Rules, part 9549.0057. The relocation al­
lowed under section 144A.073, subdivision 5, paragraph (g), and the rate determination al­
lowed under this paragraph must meet the cost neutrality requirements of section 144A.073, 
subdivision 3c. Paragraphs (a) and (b) shall not apply until the second rate year after the 
settle-up costreport is filed. Notwithstanding subdivision 2b, paragraph (g), real estate taxes 
and special assessments payable by the new location, a 501 (c)(3) nonprofit corporation, shall
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be included in the payment rates determined under this subdivision for all subsequent rate 
years.

(i) For the rate year beginning July 1, 1997, the commissioner shall compute the pay­
ment rate for a nursing facility licensed for 94 beds on September 30, 1996, that applied in 
October 1993 for approval of a total replacement under the moratorium exception process in 
section 144A.073, and completed the approved replacement in June 1995, with other operat­
ing cost spend-up limit under paragraph (a), increased by $3.98, and after computing the fa­
cility’s payment rate according to this section, the commissioner shall make a one-year posi­
tive rate adjustment of $3.19 for operating costs related to the newly constructed total re­
placement, without application of paragraphs (a) and (b). The facility’s per diem, before the 
$3.19 adjustment, shall be used as the prior reporting year’s allowable operating cost per 
diem for payment rate calculation for the rate year beginning July 1, 1998. A facility de­
scribed in this paragrapli is exempt from paragraph (b) for the rate years beginning July J, 
1997, and July 1, 1998.

(j) For the purpose of applying the limit stated in paragraph (a), a nursing facility in 
Kandiyohi county licensed for 86 beds that was granted hospital-attached status on Decem­
ber 1,1994, shall have the prior year’s allowable care-related per diem increased by $3,207 
and the prior year’s other operating cost per diem increased by $4,777 before adding the 
inflation in paragraph (d), clause (2), for the rate year beginning on July 1, 1997.

(k) For the puipose of applying the limit stated in.paragraph (a), a 1.17 bed nursing facil­
ity located in Pine county shall have the prior year’s allowable other operating cost per diem 
increased by $ 1.50 before adding the inflation in paragraph (d), clause (2), for the rate year 
beginning on July 1, 1997.

(1) For the purpose of applying the limit under paragraph (a), a nursing facility in Hib- 
bing licensed for 192 beds shall have the prior year’s allowable other operating cost per diem 
increased by $2.67 before adding the inflation in paragraph (d), clause (2), for the rate year 
beginning July 1, 1997.

[For text o f subd 27, see M.S.1998]

Subd. 28. Nursing facility rate increases beginning July 1,1999, and July 1,2000.
(a) For the rate years beginning July 1,1999, and July .1,2000, the commissioner shall make 
available to each nursing facility reimbursed under this section or section 256B.434 an ad­
justment to the total operating payment rate. For each facility, total operating costs shall be 
separated into costs that are compensation related and all other costs. Compensation-related 
costs include salaries, payroll taxes, and fringe benefits for all employees except manage­
ment fees, the administrator, and central office staff.

(b) For the rate year beginning July 1, 1999, the commissioner shall make available a 
rate increase for compensation-related costs of 4.843 percent and a rate increase for all other 
operating costs of 3.446 percent.

(c) For the rate year beginning July 1, 2000, the commissioner shall make available a 
rate increase for compensation-related costs of 3.632 percent and a rate increase for all other 
operating costs of 2.585 percent.

(d) The payment rate adjustment for each nursing facility must be determined under 
clause (1) or (2):

(1) for each nursing facility that reports salaries for registered nurses, licensed practical 
nurses, aides, orderlies, and attendants separately, the commissioner shall determine the pay­
ment rate adjustment using the categories specified in paragraph (a) multiplied by the rate 
increases specified in paragraph (b) or (c), and then dividing the resulting amount by the 
nursing facility’s actual resident days. In determining the amount of a payment rate adjust­
ment for a nursing facility reimbursed under section 256B.434, the commissioner shall de­
termine the proportions of the facility’s rates that are compensation-related costs and all oth­
er operating costs based on the facility’s most recent cost report; and

(2) for each nursing facility that does not report salaries for registered nurses, licensed 
practical nurses, aides, orderlies, and attendants separately, the payment rate adjustment 
shall be computed using the facility’s total operating costs, separated into the categories spe-
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cified in paragraph (a) in proportion to the weighted average of all facilities determined un­
der clause (1), multiplied by the rate increases specified in paragraph (b) or (c), and then di­
viding the resulting amount by the nursing facility’s actual resident days.

(e) A nursing facility may apply for the compensation-related payment rate adjustment 
calculated under this subdivision. The application must be made'to the commissioner and 
contain a plan by which the nursing facility will distribute the compensation-related portion 
of the payment rate adjustment to employees of the nursing facility. For nursing facilities in 
which the employees are represented by an exclusive bargaining representative, an agree­
ment negotiated and agreed to by the employer and the exclusive bargaining representative 
constitutes the plan. The commissioner shall review the plan to ensure that the payment rate 
adjustment per diem is used as provided in paragraphs (a) to (c). To be eligible, a facility must 
submit its plan for the compensation distribution by December 31 each year. A facility may 
amend its plan for the second rate year by submitting a revised plan by December 31,2000. If 
a facility’s plan for compensation distribution is effective for its employees after July 1 of the 
year that the funds are available, the payment rate adjustment per diem shall be effective the 
same date as its plan.

(f) A copy of the approved distribution plan must be made available to all employees. 
This must be done by giving each employee a copy or by posting it in an area of the nursing 
facility to which all employees have access. Tf an employee does not receive the compensa­
tion adjustment described in their facility’s approved plan and is unable to resolve the prob­
lem with the facility’s management or through the employee’s union representative, the em­
ployee may contact the commissioner at an address or phone number provided by the com­
missioner and included in the approved plan.

(g) If the reimbursement system under section 256B.435 is not implemented until July 
1,2001, the salary adjustment per diem authorized in subdivision 2i, paragraph (c), shall con­
tinue until June 30, 2001.

(h) For the rate year beginning July 1, 1999, the following nursing facilities shall be al­
lowed a rate increase equal to 67 percent of the rate increase that would be allowed if subdivi­
sion 26, paragraph (a), was not applied:

(1) a nursing facility in Carver county licensed for 33 nursing home beds and four 
boarding care beds;

(2) a nursing facility in Faribault county licensed for 159 nursing home beds on Septem­
ber 30, 1998; and

(3) a nursing facility in Houston county licensed for 68 nursing home beds on Septem­
ber 30, 1998.

(i) For the rate year beginning July 1, 1999, the following nursing facilities shall be al­
lowed a rate increase equal to 67 percent of the rate increase that would be allowed if subdivi­
sion 26, paragraphs (a) and (b), were not applied:

(1) a nursing facility in Chisago county licensed for 135 nursing home beds on Septem­
ber 30, 1998; and

(2) a nursina facility in Murray county licensed for 62 nursing home beds on September 
30, 1998.

(j) For the rate year beginning July 1, 1999, a nursing facility in Hennepin county li­
censed for 134 beds on September 30, 1998, shall:

(1) have the prior year’s allowable care-related per diem increased by $3.93 and the 
prior year’s other operating cost per diem increased by $1.69 before adding the inflation in 
subdivision 26, paragraph (d), clause (2); and

(2) be allowed a rate increase equal to 67 percent of the rate increase that would be al­
lowed if subdivision 26, paragraphs (a) and (b), were not applied.

History: 1999 c 245 art 3 s 17-20
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256B.434 CONTRACTUAL ALTERNATIVE PAYMENT DEMONSTRATION 
PROJECT FOR NURSING HOMES.

[For text ofsubds I  and 2, see M.S.1998]

Subd. 3. Duration and termination of contracts, (a) Subject to available resources, 
the commissioner may begin to execute contracts with nursing facilities November 1, 1995.

(b) All contracts entered into under this section are for a term of one year. Either party 
may terminate'a contract at any time without cause by providing 90 calendar days advance 
written notice to the'other party. The decision to terminate a contract is not appealable. Not­
withstanding section 16C.05, subdivision 2, paragraph (a), clause (5), the contract shall be 
renegotiated for additional one-year terms, unless either party provides written notice of ter­
mination. The provisions of the contract shall be renegotiated annually by the parties prior to 
the expiration date of the contract. The parties may voluntarily renegotiate the terms of the 
contract at any time by mutual agreement.

(c) If a nursing facility fails to comply with the terms of a contract, the commissioner 
shall provide reasonable notice regarding the breach of contract and a reasonable opportuni­
ty for the facility to come into compliance. If the facility fails to come into compliance or to 
remain in crimpliance, the commissioner may terminate the contract. If a contract is termi­
nated, the contract payment remains in effect for the remainder of the rate year in which the 
contract was terminated, but in all other respects the provisions of this section do not apply to 
that facility effective the date the contract is terminated. The contract shall contain a provi­
sion governing the transition back to the cost-based reimbursement system established un­
der section 256B.431, subdivision 25, and Minnesota Rules, parts 9549.0010 to 9549.0080. 
A contract entered into under this section may be amended by mutual agreement of the par­
ties.

Subd. 4. Alternate rates for nursing facilities, (a) For nursing facilities which have 
their payment rates determined under this section rather than section 256B.431, subdivision 
25, the commissioner shall establish a rate under this subdivision. The nursing facility must 
enter into a written contract with the commissioner.

(b) A nursing facility’s case mix payment rate for the first rate year of a facility’s con­
tract under this scction is the payment rate the facility would have received under section 
256B .431, subdivision, 25.

(c) A nursing facility’s case mix payment rates for the second and subsequent years of a 
facility’s contract under this section are the previous rate year’s contract payment rates plus 
an inflation adjustment. The index for the inflation adjustment must be based on the change 
in the Consumer Price Index-All Items (United States City average) (CPI-U) forecasted by 
Data Resources, Inc., as forecasted in the fourth quarter of the calendar year preceding the 
rate year. The inflation adjustment must be based on the 12-month period from the midpoint 
of the previous rate year to the midpoint of the rate year for which the rate is being deter­
mined. For the rate years beginning on July 1, 1999, and July 1, 2000, this paragraph shall 
apply only to the property-related payment rate. In determining the amount of the property- 
related payment rate adjustment under this paragraph, the commissioner shall determine the 
proportion of the facility’s rates that are property-related based on the facility’s most recent 
cost report.

(d) The commissioner shall develop additional incentive-based payments of up to five 
percent above the standard contract rate for achieving outcomes specified in each contract. 
The specified facility-specific outcomes must be measurable and approved by the commis­
sioner. The commissioner may establish, for each contract, various levels of achievement 
within an outcome. After the outcomes have been specified the commissioner shall assign 
various levels of payment associated with achieving the outcome. Any incentive-based pay­
ment cancels if there is a termination of the contract. In establishing the specified outcomes 
and related criteria the commissioner shall consider the following state policy objectives:

(1) improved cost effectiveness and quality of life as measured by improved clinical 
outcomes;

(2) successful diversion or discharge to community alternatives;
(3) decreased acute care costs;
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181 MEDICAL ASSISTANCE FOR NEEDY PERSONS 256B.435

- (4) improved consumer satisfaction;
(5) the achievement of quality; or
(6) any additional outcomes proposed by a nursing facility that the commissioner finds 

desirable.
Subd. 4a. Facility rate increases. For the rate year beginning July 1,1999, the nursing 

facilities described in clauses (1) to (5) shall receive the rate increases indicated. The in­
creases provided under this subdivision shall be included in the facility’s total payment rates 
for the purpose of determining future rates under this section or any other section:

(1) a nursing facility in Becker county licensed for 102 nursing home beds on Septem­
ber 30, 1998, shall receive an increase of SI .30 in its case mix class A payment rate; an in­
crease of $1.33 in its case mix class B payment rate; an increase of $1.36 in its case mix class 
Cpayment rate; an increase of $ 1.39 in its case mix class D payment rate; an increase of $ 1.42 
in its case mix class E payment rate; an increase of $L42 in its case mix class F payment rate; 
an increase of $1.45 in its case mix class G payment rate; an increase of $1.49 in its ease mix 
class H payment rate; an increase of $ 1.51 in its case mix class I payment rate; an increase of 
$1.54 in its case mix class J payment rate; and an increase of $1.59 in its case mix class K 
payment rate;

(2) a nursing facility in Chisago county licensed for 101 nursing home beds on Septem­
ber 30, 1998, shall receive an increase of $3.67 in each case mix payment rate;

(3) a nursing facility in Canby, licensed for 75 beds shall have its property-related per 
diem rate increased by $1.21. This increase shall be recognized in the facility’s contract pay­
ment rate under this section;

(4) a nursing facility in Golden Valley with all its beds licensed to provide residential 
rehabilitative services to young adults under Minnesota Rules, parts 9570.2000 to 
9570.3400, shall have the payment rate computed according to this section increased by 
$14.83; and

(5) a county-owned 130-bed nursing facility in Park Rapids shall have its per diem con­
tract payment rate increased by $ 1.02 for costs related to compliance with comparable worth 
requirements.

[For text o f subds' '5 to 12, see M.S.1998]

Subd. 13. Payment system reform advisory committee. The commissioner, in con­
sultation with an advisory committee, shall study options for reforming the regulatory and 
reimbursement system for nursing facilities to rcduce the level of regulation, reporting, and 
procedural requirements, and to provide greater flexibility and incentives to stimulate com­
petition and innovation. The advisory committee shall include, at a minimum, representa­
tives from the long-term care provider community, the department of health, and consumers 
of long-term  care services. Among other things, the commissioner shall consider the feasi­
bility and desirability of changing from a certification requirement to an accreditation re­
quirement for participation in the medical assistance program, options to encourage early 
discharge of short-term residents through the provision of intensive therapy, and further 
modifications needed in rate equalization. The commissioner shall also include detailed rec­
ommendations for a permanent managed care payment system to replace the contractual al­
ternative payment demonstration project authorized under this section. The commissioner 
shall submit a report with findings.and recommendations to the legislature by January 15, 
1997.

[For text o f subds 14 to 16, see M.S.1998]

, Subd. 17. [Repealed, .1999 c 245 art 3 s 51]
History: 1999 c 245 art 3 s 21-24

256B.435 NURSING FACILITY REIMBURSEMENT SYSTEM EFFECTIVE JULY 
1,2001.

Subdivision 1. In general. Effective July 1,2001, the commissioner shall implement a 
performance-based contracting system to replace the current method of setting operating
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cost payment rates under sections 256B.431 and 256B.434 and Minnesota Rules, parts 
9549.0010 to 9549.0080. Operating cost payment rates for newly established facilities under 
Minnesota Rules, part 9549.0057, shall be established using section 256B.431 and Minneso­
ta Rules, parts 9549.0010 to 9549.0070. A nursing facility in operation on May 1,1998, with 
payment rates not established under section 256B.431 or 256B .434 on that date, is ineligible 
for this performance-based contracting system. In determining prospective payment rates of 
nursing facility services, the commissioner shall distinguish between operating costs and 
property-related costs. The commissioner of finance shall include an annual inflationary ad­
justment in operating costs for nursing facilities using the inflation factor specified in subdi­
vision 3 and funding for incentive-based payments as a budget change request in each bien­
nial detailed expenditure budget submitted to the legislature under section 16A.11. Property 
related payment rates, including real estate taxes and special assessments, shall be deter­
mined under section 256B .431 or 256B .434 or under a new property-related reimbursement 
system, if one is implemented by the commissioner under subdivision 3. The commissioner 
shall present additional recommendations for performance-based contracting for nursing fa­
cilities to the legislature by February 15, 2000, in the following specific areas:

(1) development of an interim default payment mechanism for nursing facilities that do 
not respond to the state’s request for proposal but wish to continue participation in the medi­
cal assistance program, and nursing facilities the state does not select in the request for pro­
posal process, and nursing facilities whose contract has been canceled;

(2) development of criteria for facilities to earn performance-based incentive payments 
based on relevant outcomes negotiated by nursing facilities and the commissioner and that 
recognize both continuous quality efforts and quality improvement;

(3) development of criteria and a process under, which nursing facilities can request rate 
adjustments for low base rates, geographic disparities, or other reasons;

(4) development of a dispute resolution mechanism for nursing facilities that are denied 
a contract, denied incentive payments, or denied a rate adjustment;

(5) development of a properly payment system to address the capital needs of nursing 
facilities that will be funded with additional appropriations;

(6) establishment of a transitional plan to move from dual assessment instruments to the 
federally mandated resident assessment system, whereby the financial impact for each facil­
ity would be budget neutral;

(7) identification of net cost implications for facilities and to the department of prepar­
ing for and implementing performance-based contracting or any proposed alternative sys­
tem;

(8) identification of facility financial and statistical reporting requirements; and
(9) identification of exemptions from current regulations and statutes applicable under 

performance-based contracting.
Subd. 1 a. Requests for proposals, (a) For nursing facilities with rates established un­

der section 256B.434 on January 1,2001, the commissioner shall renegotiate contracts with­
out requiring a response to a request for proposal, notwithstanding the solicitation process 
described in chapter 16C.

(b) Prior to July 1,2001, the commissioner shall publish in the State Register a request 
for proposals to provide nursing facility services according to this section. The commission­
er will consider proposals from all nursing facilities that have payment rates established un­
der section 256B.431. The commissioner must respond to all proposals in a timely manner.

(c) In issuing a request for proposals, the commissioner may develop reasonable re­
quirements which, in the judgment of the commissioner, are necessary to protect residents or 
ensure that the performance-based contracting system furthers the interests o f the state of 
Minnesota. The request for proposals may include, but need not be limited to:

(1) a requirement that a nursing facility make reasonable efforts to maximize Medicare 
payments on behalf of eligible residents;

(2) requirements designed to prevent inappropriate or illegal discrimination against res­
idents enrolled in the medical assistance program as compared to private paying residents;
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(3) requirements designed to ensure that admissions to a nursing facility are appropriate 
and that reasonable efforts are made to place residents in home and community-based set­
tings when appropriate;

(4) a requirement to agree to participate in the development of data collection systems 
and outcome-based standards. Among other requirements specified by the commissioner, 
each facility entering into a contract may be required to pay an annual fee not to exceed 
$ 1,000. The commissioner must use revenue generated from the fees to contract with a qual i- 
fied consultant or contractor to develop data collection systems and outcome-based con­
tracting standards;

(5) a requirement that Medicare-certified contractors agree to maintain Medicare cost 
reports and to submit them to the commissioner upon request, or at times specified by the 
commissioner; and that contractors that are not Medicare-certified agree to maintain a uni­
form cost report in a format established by the commissioner and to submit the report to the 
commissioner upon request, or at times specified by the commissioner;

(6) a requirement that demonstrates willingness and ability to develop and maintain 
data collection and retrieval systems to measure outcomes; and

(7) a requirement to provide all information and assurances required by the terms and 
conditions of the federal waiver or federal approval.

(d) In addition to the information and assurances contained in the submitted proposals, 
the commissioner may consider the following criteria in developing the terms of the contract:

(1) the facility’s history of compliance with federal and state laws and rules. A facility 
deemed to be in substantial compliance with federal and state laws and rules is eligible to 
respond to a request for proposals. A facility’s compliance history shall not be the sole deter­
mining factor in situations where the facility has been sold and the new owners have sub­
mitted a proposal;

(2) whether the facility has a record of excessive licensure fines or sanctions or fraudu­
lent cost reports;

(3) the facility’s financial history and solvency; and
(4) other factors identified by the commissioner deemed relevant to developing the 

terms of the contract, including a determination that a contract with a particular facility is not 
in the best interests of the residents of the facility or the state of Minnesota.

(e) Notwithstanding the requirements of the solicitation process described in chapter 
16C, the commissioner may contract with nursing facilities established according to section 
144A.073 without issuing a request for proposals.

(f) Notwithstanding subdivision I, after July 1,2001, the commissioner may contract 
with additional nursing facilities, according to requests for proposals.

Subd. 2. Contract provisions, (a) The performance-based contract with each nursing 
facility must include provisions that:

(1) apply the resident case mix assessment provisions of Minnesota Rules, parts 
9549.0051,9549.0058, and 9549.0059, or another assessment system, with the goal of mov­
ing to a single assessment system;

(2) monitor resident outcomes through various methods, such as quality indicators 
based on the minimum data set and other utilization and performance measures;

(3) require the establishment and use of a continuous quality improvement process that 
integrates information from quality indicators and regular resident and family satisfaction 
interviews;

(4) require annual reporting of facility statistical information, including resident days 
by case mix category, productive nursing hours, wages and benefits, and raw food costs for 
use by the commissioner in the development of facility profiles that include trends in pay­
ment and service utilization:

(5) require from each nursing facility an annual certified audited financial statement 
consisting of a balance sheet, income and expense statements, and an opinion from either a 
licensed or certified public accountant, if a certified audit was prepared, or unaudited finan­
cial statements if no certified audit was prepared;

(6) specify the method for resolving disputes; and
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(7) establish additional requirements for nursing facilities not meeting the standards set 
forth in the performance-based contract.

(b) The commissioner may develop additional incentive-based payments for achieving 
specified outcomes specified in each contract. The specified facility-specific outcomes must 
be measurable and approved by the commissioner.

(c) The commissioner may also contract with nursing facilities in other ways through 
requests for proposals, including contracts on a risk or nonrisk basis, with nursing facilities 
or consortia of nursing facilities, to provide comprehensive long-term care coverage on a 
premium or capitated basis.

(d) The commissioner may negotiate different contract terms for different nursing faci­
lities.

Subd. 2a. Duration and termination of contracts, (a) All contracts entered into under 
this section are for a term of one year. Either party may terminate this contract at any time 
without cause by providing 90 calendar days’ advance written notice to the other party. Not­
withstanding section 16C.05, subdivisions 2, paragraph (a), and 5, if neither party provides 
written notice of termination, the contract shall be renegotiated for additional one-year terms 
or the terms of the existing contract will be extended for one year. The provisions of the con­
tract shall be renegotiated annually by the parties prior to the expiration date of the contract. 
The parties may voluntarily renegotiate the terms of the contract at any time by mutual agree­
ment.

(b) If a nursing facility fails to comply with the terms of a contract, the commissioner 
shall provide reasonable notice regarding the breach of contract and a reasonable opportuni­
ty for the facility to come into compliance. If the facility fails to come into compliance or to 
remain in compliance, the commissioner may terminate the contract. If a contract is termi­
nated, provisions of section 256B.48, subdivision 1 a, shall apply.

Subd. 3. Payment rate provisions, (a) For rate years beginning on or after July 1,2001, 
within the limits of appropriations specifically for this purpose, the commissioner shall de­
termine operating cost payment rates for each licensed and certified nursing facility by in­
dexing its operating cost payment rates in effect on June 30,2001, for inflation. For rate years 
beginning on or after July 1, 2001, the inflation factor must be based on the change in the 
Employment Cost Index for Private Industry W orkers-Total Compensation as forecasted by 
the commissioner of finance’s national economic consultant, in the fourth quarter preceding 
the rate year. The forecasted index for operating cost payment rates shall be based on the 
12-m onth period from the midpoint of the nursing facility’s prior rate yearto the midpoint of 
the rate year for which the operating payment rate is being determined. The operating cost 
payment rate to be inflated shall be the total payment rate in effect on June 30, 2001, minus 
the portion determined to be the property-related payment rate, minus the per diem amount 
of the preadmission screening cost included in the nursing facility’s last payment rate estab­
lished under section 256B.431.

(b):A per diem amount for preadmission screening will be added onto the contract pay­
ment rates according to the method of distribution of county allocation described in section 
256B.0911, subdivision 6, paragraph (a).

(c) For rate years beginning on or after July 1,2001, the commissioner may implement a 
new method of payment for property-related costs that addresses the capital needs of facili­
ties. The new property payment system or systems, if implemented, shall replace the current 
methods of setting property payment rates under sections 256B.431 and 256B.434.

Subd. 4: Contract payment rates; appeals. If an appeal is pending concerning the 
cost-based payment rates that are the basis for the calculation of the payment rate under this 
section, the commissioner and the nursing facility may agree on an interim contract rate to be 
used until the appeal is resolved. When the appeal is resolved, the contract rate must be ad­
justed retroactively according to the appeal decision.

Subd. 5. Consumer protection. In addition to complying with all applicable laws re­
garding consumer protection, as a condition of entering into a contract under this section, a 
nursing facility must agree to:

(1) establish resident grievance procedures;
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(2) establish expedited grievance procedures to resolve complaints made by short-stay 
residents; and

(3) make available to residents and families a copy of the performance-based contract 
and outcomes to be achieved.

Subd. 6. Contracts are voluntary. Participation of nursing facilities in the medical as­
sistance program is voluntary. The terms and procedures governing the performance-based 
contract are determined under this section and through negotiations between the commis­
sioner and nursing facilities.

Subd. 7. Federal requirements. The commissioner shall implement the performance- 
based contracting system subject to any required lederal waivers or approval and in a manner 
that is consistent with federal requirements. If a provision of this section is inconsistent with 
a federal requirement, the federal requirement supersedes the inconsistent provision. The 
commissioner shall seek federal approval and request waivers as necessary to implement this 
section.

History: 1999 c 245 art 3 s 25

256B.47 NON ALLOWABLE COSTS; NOTICE OF INCREASES TO PRIVATE 
PAYING RESIDENTS; ALLOCATION OF COSTS.

Subdivision I . Nonallowable costs. The following costs shall not be recognized as al­
lowable: (1) political contributions; (2) salaries or expenses of a lobbyist, as defined in sec­
tion 10A.01, subdivision 21, for lobbying activities; (3) advertising designed to encourage 
potential residents to select a particular nursing facility; (4) assessments levied by the com­
missioner of health for uncorrected violations; (5) legal and related expenses for unsuccess­
ful challenges to decisions by. governmental agencies; (6) memberships in sports, health or 
similar social clubs or organizations; (7) costs incurred for activities directly related to in­
fluencing employees with respect to unionization; and (8) direct and indirect costs of provid­
ing services which are billed separately from the nursing facility’s payment rate or pursuant 
to. Minnesota Rules, parts 9500.0750. to 9500,1080. The commissioner shall by rule exclude 
the costs of any other items not directly related to the provision of resident care.

[For text o f  subds 2 to 4, see M.S.1998]

History: 1999 c 220 s 50

256B.48 CONDITIONS FOR PARTICIPATION.
Subdivision 1. Prohibited practices. A nursing facility is not eligible to receive medi­

cal assistance payments unless it refrains from all of the following:
(a) Charging private paying residents rates for similar services which exceed those 

which are approved by the state agency for medical assistance recipients as determined by 
the prospective desk audit rate, except under the following circumstances: the nursing facil­
ity may (1) charge private paying residents a higher rate for a private room, and (2) charge for 
special services which'are not included in the daily rate if medical assistance residents are 
charged separately at the same rate for the same services in addition to the daily rate paid by 
the commissioner. Services covered by the payment rate must be the same regardless of pay­
ment source. Special services, if offered, must be available to all residents in all areas of the 
nursing facility and charged separately at the same rate. Residents are free to select or decline 
special services. Special services must not include services which must be provided by the 
nursing facility in order to comply with licensure or certification standards and that if not 
provided would result in a deficiency or violation by the nursing facility. Services beyond 
those required to comply with licensure or certification standards must not be charged sepa­
rately as a special service if they were included in the payment rate for the previous reporting 
year. A nursing facility that charges a private paying resident a rate in violation of this clausc 
is subject to an action by the state of Minnesota or any of its subdivisions or agencies for civil 
damages. A private paying resident or the resident’s legal representative has a cause of action 
for civil damages against a nursing facility that charges the resident rates in violation of this 
clause. The damages awarded shall include three times the payments that result from the 
violation, together with costs and disbursements, including reasonable attorneys’ fees or
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their equivalent. A private paying resident or the resident’s legal representative, the state, 
subdivision or agency, or a nursing facility may request a hearing to determine the allowed 
rate or rates at issue in the cause of action. Within 15 calendar days after receiving a request 
for such a hearing, the commissioner shall request assignment of an administrati ve law judge 
under sections .14.48 to 14.56 to conduct the hearing as soon as possible or according to 
agreement by the parties. The administrative law judge shall issue a report within 15 calendar 
days following the close of the hearing. The prohibition set forth in this clause shall not apply 
to facilities licensed as boarding care facilities which are not certified as skilled or intermedi­
ate care facilities level I or II for reimbursement through medical assistance.

(b)(1) Charging, soliciting, accepting, or receiving from an applicant for admission to 
the facility, or from anyone acting in behalf of the applicant, as a condition of admission, ex­
pediting the admission, or as a requirement for the individual’s continued stay, any fee, de­
posit, gift, money, donation, or other consideration not otherwise required as payment under 
the state plan;

(2) requiring an individual, or anyone acting in behalf of the individual, to loan any 
money to the nursing facility;

(3) requiring an individual, or anyone acting in behalf of the individual, to promise to 
leave all or part of the individual’s estate to the facility; or

(4) requiring a third-party guarantee of payment to the facility as a condition of admis­
sion, expedited admission, or continued stay in the facility.
Nothing in this paragraph would prohibit discharge for nonpayment of services in accord­
ance with state and federal regulations.

(c) Requiring any resident of the nursing facility to utilize a vendor of health care ser­
vices chosen by the nursing facility. A nursing facility may require a resident to use pharma­
cies that utilize unit dose packing systems approved by the Minnesota board of pharmacy, 
and may require a resident to use pharmacies that are able to meet the federal regulations for 
safe and timely administration of medications such as systems with specific number of doses, 
prompt delivery of medications, or access to medications on a 24-hour basis. Notwithstand­
ing the provisions of this paragraph, nursing facilities shall not restrict a resident’s choice of 
pharmacy because the pharmacy utilizes a specific system of unit dose drug packing.

(d) Providing differential treatment on the basis of status with regard to public assis­
tance.

(e) Discriminating in admissions, services offered, or room assignment on the basis of 
status with regard to public assistance or refusal to purchase special services. Admissions 
discrimination shall include, but is not limited to:

(1) basing admissions decisions upon assurance by the applicant to the nursing facility, 
or the applicant's guardian or conservator, that the applicant is neither eligible for nor will 
seek public assistance for payment of nursing facility care costs; and

(2) engaging in preferential selection from waiting lists based on an applicant’s ability 
to pay privately or an applicant’s refusal to pay for a special service.

The collection and use by a nursing facility of financial information of any applicant 
pursuant to a preadmission screening program established by law shall not raise an inference 
that the nursing facility is utilizing that information for any purpose prohibited by this para­
graph.

(f) Requiring any vendor of medical care as defined by section 256B.02, subdivision 7, 
who is reimbursed by medical assistance under a separate fee schedule, to pay any amount 
based on utilization or service levels or any portion of the vendor’s fee to the nursing facility 
except as payment for renting or leasing space or equipment or purchasing support services 
from the nursing facility as limited by section 256B.433. All agreements must be disclosed to 
the commissioner upon request of the commissioner. Nursing facilities and vendors of ancil­
lary services that are found to be in violation of this provision shall each be subject to an ac­
tion by the state of Minnesota or any of its subdivisions or agencies for treble civil damages 
on the portion of the fee in excess of that allowed by this provision and section 256B.433. 
Damages awarded must include three times the excess payments together with costs and dis­
bursements including reasonable attorney’s fees or their equivalent.
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(g) Refusing, for more than 24 hours, to accept a resident returning to the same bed or a 
bed certified for the same level of care, in accordance with a physician’s order authorizing 
transfer, after receiving inpatient hospital services.

For a period not to exceed 180 days, the commissioner may continue to make medical 
assistance payments to a nursing facility or boarding care home which is in violation of this 
section if extreme hardship to the residents would result. In these cases the commissioner 
shall issue an order requiring the nursing facility to correct the violation. The nursing facility 
shall have 20 days from its receipt of the order to correct the violation. If the violation is not 
corrected within the 20-day period the commissioner may reduce the payment rate to the 
nursing facility by up to 20 percent. The amount of the pay ment rate reduction shall be related 
to the severity of the violation and shall remain in effect until the violation is corrected. The 
nursing facility or boarding care home may appeal the commissioner’s action pursuant to the 
provisions of chapter 14 pertaining to contested cases. An appeal shall be considered timely 
if written notice of appeal is received by the commissioner within 20 days of notice of the 
commissioner’s proposed action.

In the event that the commissioner determines that a nursing facility is not eligible for 
reimbursement for a resident who is eligible for medical assistance, the commissioner may 
authorize the nursing facility to receive reimbursement on a temporary basis until the resi­
dent can be relocated to a participating nursing facility.

Certified beds in facilities which do not allow medical assistance intake on July 1,1984, 
or after shall be deemed to be decertified for purposes of section 144A.071 only.

Subd. la. Termination. If a nursing facility terminates its participation in the medical 
assistance program, whether voluntarily or involuntarily, the commissioner may authorize 
the nursing facility to receive continued medical assistance reimbursement until medical as­
sistance residents can be relocated to nursing facilities participating in the medical assistance 
program. •

Subd. lb. Exception. Notwithstanding any agreement between a nursing facility and 
the department of human services or the provisions of this section or scction 256B.411, other 
than subdivision la, the commissioner may authorize continued medical assistance pay­
ments to a nursing facility which ceased intake of medical assistance recipients prior to July 
1,1983, and which charges private paying residents rates that exceed those permitted by sub­
division 1, paragraph (a), for (i) residents who resided in the nursing facility before July 1, 
1983, or (ii) residents for whom the commissioner or any predecessors of the commissioner 
granted a permanent individual waiver prior to October 1, 1983. Nursing facilities seeking 
continued medical assistance payments under this subdivision shall make the reports re­
quired under subdivision 2, except that on or after December 31, 1985, the financial state­
ments required need not be audited by or contain the opinion of a certified public accountant 
or licensed public accountant, but need only be reviewed by a certified public accountant or 
licensed public accountant. In the event that the state is determined by the federal govern­
ment to be no longer eligible for the federal share of medical assistance payments made to a 
nursing facility under this subdivision, the commissioner may cease medical assistance pay­
ments, under this subdivision, to that nursing facility.

[For text o f subds lc  to 5, see M.S.1998]

Subd. 6. Medicare certification, (a) Definition. For purposes of this subdivision, 
“nursing facility” means a nursing facility that is certified as a skilled nursing facility or, after 
September 30,1990, a nursing facility licensed under chapter 144A that is certified as a nurs­
ing facility.

(b) Medicare participation required. All nursing facilities shall participate in Medi­
care part A and part B unless, after submitting an application, Medicare certification is de­
nied by the federal health care financing administration. Medicare review shall be conducted 
at the time of the annual medical assistance review. Charges for Medicare-covered services 
provided to residents who are simultaneously eligible for medical assistance and Medicare 
must be billed to Medicare part A or part B before billing medical assistance. Medical assis­
tance may be billed only for charges not reimbursed by Medicare.
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(c) After September 30,1990. After September 3 0 ,1990, a nursing facility satisfies the 
requirements of paragraph (b) if at least 50 percent of the facility’sbeds certified as nursing 
facility beds under the medical assistance program are Medicare certified.

(d) Conflict with Medicare distinct part requirements. At the request of a facility, the 
commissioner of human services may reduce the 50 percent Medicare participation require­
ment in paragraph (c) to no less than 20 percent if the:commissioner of health determines that, 
due to the facility’s physical plant configuration, the facility cannot satisfy Medicare distinct 
part requirements at the 50 percent certification level. To receive a reduction in the participa­
tion requirement, a facility must demonstrate that the reduction will not adversely affect ac­
cess of Medicare-eligible residents to Medicare-certified beds.

(e) Institutions for mental disease. The commissioner may grant exceptions to the re­
quirements of paragraph (b) for nursing facilities that are designated as institutions for men­
tal disease.

(f) Notice of rights. The commissioner shall inform recipients of their rights under this 
subdivision and section 144.651, subdivision 29.

[For text o f  subds 7 to 9, see M.S.1998]

History: 1999 c 245 art 3 s 26-29; 1999 c 245 art 4 s 67,

256B.49 CHRONICALLY ILL CHILDREN AND DISABLED PERSONS; HOME 
AND COMMUNITY-BASED WAIVER STUDY AND APPLICATION.

I For text o f  subds 1 to 9, see M.S.1998]

Subd. 10. Private duty nursing services provided by a spouse. The commissioner 
shall seek to amend the community alternative care home and community-based waivered 
services program to include payment for spouses providing private duty nursing care to a 
recipient who can direct his or her own care. For purposes of this subdivision, a recipient can 
direct his or her own care if the recipient can communicate:

(1) orientation to person, place, and time;
(2) an understanding of the.recipient’s plan of care, including medications and medica­

tion schedule;
(3) needs; and
(4) an understanding of safety issues, including how to access emergency assistance. 

Private duty nursing may be provided by a spouse who is a licensed nurse employed by a 
Medicare certified home health agency, in cases where there is a lack of a sufficient number 
of qualified providers or private duty nurses and to pre vent the hospitalization of the recipi­
ent. Private duty nursing services provided by a spouse cannot be used in lieu of nursing ser­
vices covered and available under liable third-party payers including Medicare and medical 
assistance not paid by the waiver. The private duty nursing provided by a spouse must be 
included in the plan of care and must be scheduled by the home health agency, and may be 
covered for up to 24 hours per week. In no case shall the authorization of these services pro­
vided by the spouse exceed 50 percent of the total approved nursing hours or eight hours per 
day, whichever is less. Nothing in this subdivision precludes the spouse’s obligation of as­
suming the nonreimbursed family responsibilities of emergency backup caregiver and pri­
mary caregiver. The waiver interdisciplinary team.shall recommend to the commissioner 
whether the provision of private duty nursing care by a spouse is appropriate. In no case shall 
a spouse be paid to provide private duty nursing care if the spouse fails to pass a criminal 
background check according to section 245A.04, or if it has been determined by the home 
health agency or the waiver case manager that the private duty nursing care provided by the 
spouse is unsafe. This subdivision is effective upon the date of federal approval.

History: 1999 c 156 s 1

256B.50 APPEALS.
[For text o f  subds 1 to lc, see M.S.1998]

Subd. le. Attorney’s fees and costs, (a) Notwithstanding section 15.472, paragraph
(a), for an issue appealed under subdivision 1, the prevailing party in a contested case pro­
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ceeding or, if appealed, in subsequent judicial review, must be awarded reasonable attorney’s 
fees and costs incurred in litigating the appeal, if the prevailing party shows that the position 
of the opposing party was not substantially justified. The procedures for awarding fees and 
costs set forth in section 15.474 must be followed in determining the prevailing party’s fees 
and costs except as otherwise provided in this subdivision. For purposes of this subdivision, 
“costs” means subpoena fees and mileage, transcript costs, court reporter fees, witness fees, 
postage and delivery costs, photocopying and printing costs, amounts charged the commis­
sioner by the office of administrative hearings, and direct administrative costs of the depart­
ment; and “substantially justified” means that a position had a reasonable basis in law and 
fact, based on the totality of the circumstances prior to and during the contested case proceed­
ing and subsequent review.

(b) When an award is made to the department under this subdivision, attorney fees must 
be calculated at the cost to the department. When an award is made to a provider under this 
subdivision, attorney fees must be calculated at the rate charged to the provider except that 
attorney fees awarded must be the lesser of the attorney’s normal hourly fee or $ 100 per hour.

(c) In contested case proceedings involving more than one issue, the administrative law 
judge shall determine what portion of each party’s attorney fees and costs is related to the 
issue or issues on which it prevailed and for which it is entitled to an award. In making that 
determination, the administrative law judge shall consider the amount of time spent on each 
issue, the precedential value of the issue, the complexity of the issue, and other factors 
deemed appropriate by the administrative law judge.

(d) When the department prevails on an issue involving more than one provider, the ad­
ministrative law judge shall allocate the total amount of any award for attorney fees and costs 
among the providers.. In determining the allocation, the administrative law judge shall con­
sider each provider’s monetary interest in the issue and other factors deemed appropriate by 
the administrative law judge.

(e) Attorney fees and costs awarded to the department for proceedings under this subdi­
vision must not be reported or treated as allowable costs on the provider’s cost report.

(f) Fees and costs awarded to a provider for proceedings under this subdivision must be 
reimbursed to them within 120 days of the final decision on the award of attorney fees and 
costs.

(g) If the provider fails to pay the awarded attorney fees and costs within 120 days of the 
final decision on the award of attorney fees and costs, the department may collect the amount 
due through any method available to it for the collection of medical assistance overpayments 
to providers. Interest charges must be assessed on balances outstanding after 120 days of the 
final decision on the award of attorney fees and costs. The annual interest rate charged must 
be the rate charged by the commissioner of revenue for late payment of taxes that is in effect 
on the 121st day after the final decision on the award of attorney fees and costs.

(h) Amounts collected by the commissioner pursuant to this subdivision must be 
deemed to be recoveries pursuant to section 256.01, subdivision 2, clause (15).

(i) This subdivision applies to all contested case proceedings set on for hearing by the 
commissioner on or after April 29, 1988, regardless of the date the appeal was filed.

[For text o f subds I f  and 3, see M.S.1998]

History: 1999 c 245 art 3 s 30

256B.501 RATES FOR COMMUNITY-BASED SERVICES FOR PERSONS WITH  
MENTAL RETARDATION OR RELATED CONDITIONS.

[For text ofsubds 1 to 8, see M.S.1998]

Subd. 8a. Payment for persons with special needs for crisis intervention services.
Community-based crisis services authorized by the commissioner or the commissioner’s 
designee for a resident of an intermediate care facility for persons with mental retardation 
(ICF/MR) reimbursed under this section shall be paid by medical assistance in accordance 
with the paragraphs (a) to (g).
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(a) “Crisis services” means the specialized services listed in clauses (1) to (3) provided 
to prevent the recipient from requiring placement in a more restrictive institutional setting 
such as an inpatient hospital or regional treatment center and to maintain the recipient in the 
present community setting.

(1) The crisis services provider shall assess the recipient’s behavior and environment to 
identify factors contributing to the crisis.

(2) The crisis services provider shall develop a recipient-specific intervention plan in 
coordination with the service planning team and provide recommendations for revisions to 
the individual service plan if necessary to prevent or minimize the likelihood of future crisis 
situations. The intervention plan shall include a transition plan to aid the recipient in return­
ing to the community-based ICF/M R if the recipient is receiving residential crisis services.

(3) The crisis services provider shall consult with and provide training and ongoing 
technical assistance to the recipient’s service providers to aid in the implementation of the 
intervention plan and revisions to the individual service plan.

(b) “Residential crisis services” means crisis services that are provided to a recipient 
admitted to an alternative, state-licensed site approved by the commissioner, because the 
ICF/M R receiving reimbursement under this section is not able, as determined by the com­
missioner, to provide the intervention and protection of the recipient and others living with 
the recipient that is necessary to prevent the recipient from requiring placement in a more 
restrictive institutional setting.

(c) Residential crisis services providers must maintain a license from the commissioner 
for the residence w'hen providing crisis services for short-term crisis intervention, and must 
not be located in a private residence.

(d) Payment rates shall be established consistent with county negotiated crisis interven­
tion services.

(e) Payment for residential crisis services is limited to 21 days, unless an additional peri­
od is authorized by the commissioner or part of an approved regional plan.

(f) Payment for crisis services shall be made only for services provided while the 
ICF/M R receiving reimbursement under this section:

(1) has a shared services agreement with the crisis services provider in effect under sec­
tion 246.57; and

(2) has executed a cooperative agreement with the crisis services provider to implement 
the intervention plan and revisions to the individual service plan as necessary to prevent or 
minimize the likelihood of future crisis situations, to maintain the recipient in the present 
community setting, and to prevent the recipient from requiring a more restrictive institution­
al setting.

(g) Payment to the ICF/M R receiving reimbursement under this section shall be made 
for up to 18 therapeutic leave days during which the recipient is receiving residential crisis 
services, if the ICF/M R is otherwise eligible to receive payment for a therapeutic leave day 
under Minnesota Rules, part 9505.0415. Payment under this paragraph shall be terminated if 
the commissioner determines that the ICF/M R is not meeting the terms of the shared service 
agreement under paragraph (f) or that the recipient will not return to the ICF/MR.

[For text o f subds 10 to 12, see M.S.1998J

History: 1999 c 245 art 4 s 69
N O T E: Subdivision 3g is repealed by Laws 1999, chapter 245, article 3, scction 51, effective O ctober I, 2000.

256B.5011 IC F /M R  REIM BU RSEM EN T SYSTEM  E FFEC TIV E O CTO BER 1, 
2000.

Subdivision 1. In  general. Effective October 1, 2000, the commissioner shall imple­
ment a contracting system to replace the current method of setting total cost payment rates 
under section 256B.501 and Minnesota Rules, parts 9553.0010 to 9553.0080. In determining 
prospective payment rates of intermediate care facilities for persons with mental retardation 
or related conditions, the commissioner shall index each facility’s operating payment rate by 
an inflation factor as described in section 256B.5012. The commissioner of finance shall in-
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elude annual inflation adjustments in operating costs for intermediate care facilities for per­
sons with mental retardation and related conditions as a budget change request in each bien­
nial detailed expenditure budget submitted to the legislature under section 16A.11.

Subd. 2. Contract provisions, (a) The service contract with each intermediate care fa­
cility must include provisions for:

(1) modifying payments when significant changes occur in the needs of the consumers;
(2) the establishment and use of continuous quality improvement processes using the 

results attained through service quality monitoring;
(3) appropriate and necessary statistical information required by the commissioner;
(4) annual aggregate facility financial information; and
(5) additional requirements for intermediate care facilities not meeting the standards set 

forth in the service contract.
(b) The commissioner shall recommend to the legislature by January 15,2000, whether 

the contract should include service quality monitoring that may utilize performance indica­
tors that measure consumer and program outcomes. Performance measurement shall not in­
crease or duplicate regulatory requirements.

Subd. 3. [Repealed, 1999 c 245 art 3 s 51]
History: 1999 c 245 art 3 s 31,32

256B 5012 ICF/MR PAYMENT SYSTEM IMPLEMENTATION.
Subdivision 1. Total payment rate. The total payment rate effective October 1,2000, 

for existing ICF/MR facilities is the total of the operating payment rate and the property pay­
ment rate plus inflation factors as defined in this section. The initial rate year shall run from 
October 1,2000, through December 31,2001. Subsequent rate years shall run from January 1 
through December 31 beginning in the year 2002.

Subd. 2. Operating payment rate, (a) The operating payment rate equals the facility’s 
total payment rate in effect on September 30, 2000, minus the property rate. The operating 
payment rate includes the special operating rate and the efficiency incentive in effect as of 
September 30,2000. Within the limits of appropriations specifically for this purpose, the op­
erating payment shall be increased for each rate year by the annual percentage change in the 
Employment Cost Index for Private Industry Workers -  Total Compensation, as forecasted 
by the commissioner of finance’s economic consultant, in the second quarter of the calendar 
year preceding the start of each rate year. In the case of the initial rate year beginning October 
1, 2000, and continuing through December 31,2001, the percentage change shall be based on 
the percentage change in the Employment Cost Index for Private Industry Workers -  Total 
Compensation for the 15-month period beginning October 1, 2000. as forecast by Data Re­
sources, Inc., in the first quarter of 2000.

(b) Effective Octobcr 1,2000, the operating payment rate shall be adjusted to reflect an 
occupancy rate equal to 100 percent of the facility’s capacity days as of September 30,2000.

Subd. 3. Property payment rate, (a) The property payment rate effective October 1, 
2000, is based on the facility’s modified property payment rate in effect on September 30, 
2000. The modified property payment rate is the actual property payment rate exclusive of 
the effect of gains or losses on disposal of capital assets or adjustments for excess depreci­
ation claims. Effective October 1, 2000, a facility minimum property rate of $8.13 shall be 
applied to all existing ICF/M R facilities. Facilities with a modified property payment rate 
effective September 30, 2000, which is below' the minimum property rale shall receive an 
increase effective October 1, 2000, equal to the difference between the minimum property 
payment rate and the modified property payment rate in effect as of September 30,2000. Fa­
cilities with a modified property payment rate at or above the minimum property payment 
rate effective September 30,2000, shall receive the modified property payment rate effective 
October 1, 2000.

(b) Within the limits of appropriations-specifically for this purpose, facility property 
payment rates shall be increased annually for inflation, effective January 1, 2002. The in­
crease shall be based on each facility’s property payment rate in effect on September 30, 
2000. Modified property payment rates effective September 30,2000, shall be arrayed from

MINNESOTA STATUTES 1999 SUPPLEMENT

Copyright © 1999 Revisor of Statutes, State of Minnesota. All Rights Reserved.
                                                                



2S6B.5012 MEDICAL ASSISTANCE FOR NEEDY PERSONS 192

highest to lowest before applying the minimum property payment rate in paragraph (a). For 
modified properly payment rates at the 90th percentile or above, the annual inflation increase 
shall be zero. For modified property payment rates below the 90th percentile but equal to or 
above the 75th percentile, the annual inflation increase shall be one percent. For modified 
property payment rates below the 75th percentile, the annual inflation increase shall be two 
percent.

History: 1999 c 245 art 3 s 33

256B.5013 PAYMENT RATE ADJUSTMENTS.
Subdivision 1. Variable rate adjustments. When there is a documented increase in the 

resource needs of a current ICF/M R recipient or recipients, or a person is admitted to a facil­
ity who requires additional resources, the county of financial responsibility may approve an 
enhanced rate for one or more persons in the facility. Resource needs directly attributable to 
an individual that may be considered under the variable rate adjustment include increased 
direct staff hours and other specialized services, equipment, and human resources. The 
guidelines in paragraphs (a) to (d) apply for the payment rate adjustments under this section.

(a) All persons must be screened according to section 256B.092, subdivisions 7 and 8, 
prior to implementation of the new payment system and annually thereafter. Screening data 
shall be analyzed to develop broad profiles of the functional characteristics of recipients. 
Three components shall be used to distinguish recipients based on the following broad pro­
files:

(1) functional ability to care for and maintain one’s own basic needs;
(2) the intensity of any aggressive or destructive behavior; and
(3j any history of obstructive behavior in combination with a diagnosis of psychosis or 

neurosis.
The profile groups shall be used to link resource needs to funding. The resource profile 

shall determine the level of funding that may be authorized by the county. The county of fi­
nancial responsibility may approve a rate adjustment for an individual. The commissioner 
shall recommend to the legislature by January 15, 2000, a methodology using the profile 
groups to determine variable rates. The variable rate must be applied to expenses related to 
increased direct staff hours and other specialized services, equipment, and human resources. 
This variable rate component plus the facility’s current operating payment rate equals the 
individual’s total operating payment rate.

(b) A recipient must be screened by the county of financial responsibility using the de­
velopmental disabilities screening document completed immediately prior to approval of a 
variable rate by the county. A comparison of the updated screening and the previous screen­
ing must demonstrate an increase in resource needs.

(c) Rate adjustments projected to exceed the authorized funding level associated with 
the person’s profile must be submitted to the commissioner.

(d) The new rate approved through this process shall not be averaged across all persons 
living at a facility but shall be an individual rate. The county of financial responsibility must 
indicate the projected length of time that the additional funding may be needed by the indi­
vidual. The need to continue an individual variable rate must be reviewed at the end of the 
anticipated duration of need but at least annually through the completion of the developmen­
tal disabilities screening document.

Subd. 2. Other payment rate adjustments. Facility total payment rates may be ad­
justed by the host county, with authorization from a statewide advisory committee, if, 
through the local system needs planning process, it is determined that a need exists to amend 
the package of purchased services with a resulting increase or decrease in costs. Except as 
provided in section 252.292, subdivision 4, if a provider demonstrates that the loss of reve­
nues caused by the downsizing or closure of a facility cannot be absorbed by the facility 
based on current operations, the host county or the provider may submit a request to the state­
wide advisory committee for a facility base rate adjustment.

Subd. 3. Relocation, (a) Property rates for all facilities relocated after December 31, 
1997, and up to and including October 1,2000, shall have the full annual costs of relocation
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included in their October 1, 2000, property rate. The property rate for the relocated home is 
subject to the costs that were allowable under Minnesota Rules, chapter 9553, and the invest­
ment per bed limitation for newly constructed or newly established class B facilities.

(b) In ensuing years, all relocated homes shall be subject to the investment per bed limit 
for newly constructed or newly establishedclass B facilities under section 256B.501, subdi­
vision 11. The limits shall be adjusted on January 1 of each year by the percentage increase in 
the construction index published by the Bureau of Economic Analysis of the United States 
Department of Commerce in the Survey of Current Business Statistics in October of the pre­
vious two years. Facilities that are relocated within the investment per bed limit may be ap­
proved by the statewide advisory committee. Costs for relocation of a facility that exceed the 
investment per bed limit must be absorbed by the facility.

(c) The payment rate shall take effect when the new facility is licensed and certified by 
the commissioner of health. Rates for facilities that are relocated after December 31, 1997, 
through October 1,2000, shall be adjusted to reflect the full inclusion of the relocation costs, 
subject to the investment per bed limit in paragraph (b). The investment per bed limit calcu­
lated rate for the year in which the facility was relocated shall be the investment per bed limit 
used.

Subd. 4. Temporary rate adjustments to address occupancy and access. If a facility 
is operating at less than 100 percent occupancy on September 30, 2000, or if a recipient is 
discharged from a facility, the commissioner shall adjust the total payment rate for up to 90 
days for the remaining recipients. This mechanism shall not be used to pay for hospital or 
therapeutic leave days beyond the maximums allowed. Facility payment adjustments ex­
ceeding 90 days to address a demonstrated need for access must be submitted to the statewide 
advisory committee with a local system needs assessment, plan, and budget for review and 
recommendation.

History: 1999 c 245 art 3 s 34

256B.5014 FINANCIAL REPORTING.
All facilities shall maintain financial records and shall provide annual income and ex­

pense reports to the commissioner of human services on a form prescribed by the commis­
sioner no later than April 30 of each year in order to receive medical assistance payments. 
The reports for the reporting year ending December 31 must include:

(1) salaries and related expenses, including program salaries, administrative salaries, 
.other salaries, payroll taxes, and fringe benefits;

(2) general operating expenses, including supplies, training, repairs, purchased services 
and consultants, utilities, food, licenses and fees, real estate taxes, insurance, and working 
capital interest;

(3) property related costs, including depreciation, capital debt interest, rent, and leases; 
and '

(4) total annual resident days.
History: 1999 c 245 art.3 s 35

256B.5015 PASS-THROUGH OF TRAINING AND HABILITATION SERVICES 
COSTS.

Training and habilitation services costs shall be paid as a pass-through payment at the 
lowest rate paid for the comparable services at that site under sections 252.40 to 252.46. The 
pass-through payments for training and habilitation services shall be. paid separately by the 
commissioner and shall not be included in the computation of the total payment rate.

History: 7999 c 245 art 3':s 36

256B.69 PREPAYMENT DEMONSTRATION PROJECT.

I For text ofsubds 1 to 3, see M.S. 1998]

Subd. 3a. County authority, (a) The commissioner, when implementing the general 
■assistance medical care, or medical assistance prepayment program w ithin a county, must
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include the county board in the process of development, approval, and issuance of the request 
for proposals to provide services to eligible individuals within the proposed county. County 
boards must be given reasonable opportunity to make recommendations regarding the devel­
opment, issuance, review of responses, and changes needed in the request for proposals. The 
commissioner must provide county boards the opportunity to review each proposal based on 
the identification of community needs under chapters 145 A and 256E and county advocacy 
activities. If a county board finds that a proposal does not address certain community needs, 
the county board and commissioner shall continue efforts for improving the proposal and 
network prior to the approval o f the contract. The county board shall make recommendations 
regarding the approval of local networks and their operations to ensure adequate availability 
and access to covered services. The provider or health plan must respond directly to county 
advocates and the state prepaid medical assistance ombudsperson regarding service delivery 
and must be accountable to the state regarding contracts with medical assistance and general 
assistance medical care funds. The county board may recommend a maximum number of 
participating health plans after considering the size of the enrolling population; ensuring ad­
equate access and capacity; considering the client and county administrative complexity; 
and considering the need to promote the viability of locally developed health plans. The 
county board or a single entity representing a group of county boards and the commissioner 
shall mutually select health plans for participation at the time of initial implementation of the 
prepaid medical assistance program in that county or group of counties and at the time of 
contract renewal. The commissioner shall also seek input for contract requirements from the 
county or single entity representing a group of county boards at each contract renewal and 
incorporate those recommendations into the contract negotiation process. The commission­
er, in conjunction with the county board, shall actively seek to develop a mutually agreeable 
timetable prior to the development of the request for proposal, but counties must agree to 
initial enrol lment beginning on or before January 1,1999, in either the prepaid medical assis­
tance and general assistance medical care programs or county-based purchasing under sec­
tion 256B.692. At least 90 days before enrollment in the medical assistance and general as­
sistance medical care prepaid programs begins in a county in which the prepaid programs 
have not been established, the commissioner shall provide a report to the chairs of senate and 
house committees having jurisdiction over state health care programs which verifies that the 
commissioner complied with the requirements for county involvement that are specified in 
this subdivision.

(b) The commissioner shall seek a federal waiver to allow a fee-for-service plan option 
to MinnesotaCare enrollees. The commissioner shall develop an increase of the premium 
fees required under section 256L.06 up to 20 percent of the premium fees for the enrollees 
who elect the fee-for-service option. Prior to implementation, the commissioner shall sub­
mit this fee schedule to the chair and ranking minority member of the senate health care com­
mittee, the senate health care and family services funding division, the house of representa­
tives health and human services committee, and the house of representatives health and hu­
man services finance division.

(c) At the option of the county board, the board may develop contract requirements re­
lated to the achievement of local public health goals to meet the health needs of medical as­
sistance and general assistance medical care enrollees. These requirements must be.reason­
ably related to the performance of health plan functions and within the scope of the medical 
assistance and general assistance medical care benefit sets. If the county board and the com­
missioner mutually agree to such requirements, the department shall include such require­
ments in all health plan contracts governing the prepaid medical assistance and general assis­
tance medical care programs in that county at initial implementation of the program in that 
county and at the time of contract renewal. The county board may participate in the enforce­
ment of the contract provisions related to local public health goals.

(d) For counties in which prepaid medical assistance and general assistance medical 
care programs have not been established, the commissioner shall not implement those pro­
grams if a county board submits acceptable and timely preliminary and final proposals under 
section 256B.692, until county-based purchasing is no longer operational in that county. For 
counties in which prepaid medical assistance and general assistance medical care programs 
are in existence on or after September 1, 1997, the commissioner must terminate contracts
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with health plans according to section 256B.692, subdivision 5, if the county board submits 
and the commissioner accepts preliminary and final proposals according to that subdivision. 
The commissioner is not required to terminate contracts that begin on or after September 1, 
1997, according to section 256B.692 until two years have elapsed from the date of initial en­
rollment.

(e) In the event that a county board or a single entity representing a group of county 
boards and the commissioner cannot reach agreement regarding: (i) the selection of partici­
pating health plans in that county; (ii) contract requirements; or (iii) implementation and en­
forcement of county requirements including provisions regarding local public health goals, 
the commissioner shall resolve all disputes after taking into account the recommendations of 
a three-person mediation panel. The panel shall be composed of one designee of the presi­
dent of the association of Minnesota counties, one designee of the commissioner of human 
services, and one designee of the commissioner of health.

(f) If a county which elects to implement county-based purchasing ceases to implement 
county-based purchasing, it is prohibited from assuming the responsibility of county-based 
purchasing for a period of five years from the date it discontinues purchasing.

(g) Notwithstanding the requirement in this subdivision that a county must agree to ini­
tial enrollment on or before January 1, 1999, the commissioner shall grant a delay in the im­
plementation of the county-based purchasing authorized in section 256B.692 until federal 
waiver authority and approval has been granted, if the county or group of counties has sub­
mitted a preliminary proposal for county-based purchasing by September 1, 1997, has not 
already implemented the prepaid medical assistance program before January 1, 1998, and 
has submitted a written request for the delay to the commissioner by July 1,1998; In order for 
the delay to be continued, the county or group of counties must also submit to the commis­
sioner the following information by December 1, 1998. The information must:

(1) identify the proposed date of implementation, as determined under section 
256B.692, subdivision 5;

(2) include copies of the county board resolutions which demonstrate the continued 
commitment to the implementation of county-based purchasing by the proposed date. 
County board authorization may remain contingent on the submission of a final proposal 
which meets the requirements of section 256B.692, subdivision 5, paragraph (b);

(3) demonstrate actions taken for the establishment of a governance structure between 
the participating counties and describe ho\v the fiduciary responsibilities of county-based 
purchasing will be allocated between the counties, if more than one county is involved in the 
proposal;

(4) describe how the risk of a deficit will be managed in the event expenditures are 
greater than total capitation payments. This description must identify how any of the follow­
ing strategies will be used:

(i) risk contracts with licensed health plans;
(ii) risk arrangements with providers who are not licensed health plans;
(iii) risk arrangements with other licensed insurance entities; and
(iv) funding from other county resources;
(5) include, if county-based purchasing will not contract with licensed health plans or 

pi'ovider networks, letters of interest from local providers in at least the categories of hospi­
tal, physician, mental health, and pharmacy which express interest in contracting for ser­
vices. These letters must recognize any risk transfer identified in clause (4), item (ii); and

.(6) describe the options being considered to obtain the administrative services required 
in section 256B.692, subdivision 3, clauses (3) and (5).

(h) For counties which receive a delay under this subdivision, the final proposals re­
quired under section 256B.692, subdivision 5, paragraph (b), must be submitted at least six 
months prior to the requested implementation date. Authority to implement county-based 
purchasing remains contingent on approval of the final proposal as required under section 
256B.692T

(i) If the commissioner is unable to provide county-specific, individual-level fee-fo r- 
service claims to counLies by June 4, 1998, the commissioner shall grant a delay under para­
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graph (g) of up to 12 months in the implementation of county-based purchasing, and shall 
require implementation not later than January 1,2000. In order to receive an extension of the 
proposed date of implementation under this paragraph, a county or group of counties must 
submit a written request for the extension to the commissioner by August 1,1998, must sub­
mit the information required under paragraph (g) by December 1, 1998, and must submit a 
final proposal as provided under paragraph (h).

(j) Notwithstanding other requirements of this subdivision, the commissioner shall not 
require the implementation of the county-based purchasing authorized in section 256B.692 
until six months after federal waiver approval has been obtained for county-based purchas­
ing, if the county or counties have submitted the final plan as required in section 256B.692, 
subdivision 5. The commissioner shall allow the county or counties which submitted in­
formation under section 256B.692, subdivision 5, to submit supplemental or additional in­
formation which was not possible to submit by April 1,1999. A county or counties shall con­
tinue to submit the required information and substantive detail necessary to obtain a prompt 
response and waiver approval. Tf amendments to the final plan are necessary due to the terms 
and conditions of the waiver approval, the commissioner shall allow the county or group of 
counties 60 days to make the necessary amendments to the final plan and shall not require 
implementation of the county-based purchasing until six months after the revised final plan 
has been submitted.

Subd. 3b. Provision of data to county boards. The commissioner, in consultation with 
representatives of county boards of commissioners shall identify program information and 
data necessary on an ongoing basis for county boards to: (1) make recommendations to the 
commissioner related to state purchasing under the prepaid medical assistance program; and
(2) effectively administer county-based purchasing. This information and data must include, 
but is not limited to, county-specific, individual-level fee-for-service and prepaid health 
plan claims information.

I For text o f  subd 4, see M.S. 1998/

Subd. 4b. Individual education plan and individualized family service plan ser­
vices. The commissioner shall amend the federal waiver allowing the state to separate out 
individual education plan and individualized family service plan services for children en­
rolled in the prepaid medical assistance program and the MinnesotaCare program. Effective 
July 1, 1999, or upon federal approval, medical assistance coverage of eligible individual 
education plan and individualized family service plan services shall not be included in the 
capitated services for children enrolled in health plans through the prepaid medical assis­
tance program and the MinnesotaCare program. Upon federal approval, local school districts 
shall bill the commissioner for these services, and claims shall be paid on a fee-for-service 
basis.

[For text o f subd 5, see M.S.1998]

Subd. 5a. Managed care contracts. Managed care contracts under this section and sec­
tions 256L. 12 and 256D.03, shall be entered into or renewed on a calendar year basis begin- 
ningJanuary 1,1996. Managed care contracts which were in effect on June 30 ,1995,and set 
to renew onJuly 1, 1995, shall be renewed for the period July 1,1995 through December 31, 
1995 at the same terms that were in effect on June 30, 1995.

A prepaid health plan providing covered health services for eligible persons pursuant to 
chapters 256B, 256D, and 256L, is responsible for complying with the terms of its contract 
with the commissioner. Requirements applicable to managed care programs under chapters 
256B, 256D, and 256L, established after the effective date of a contract with the commis­
sioner take effect when the contract is next issued or renewed.

Subd. 5b. Prospective reimbursement rates, (a) For prepaid medical assistance and 
general assistance medical care program contract rates set by the commissioner under subdi- 
vision5 and effective on or after January 1,1998, capitation rates for nonmetropolitan coun­
ties shall on a weighted average be no less than 88 percent of the capitation rates for metro­
politan counties, excluding Hennepin county. The commissioner shall make a pro rata ad­
justment in capitation rates paid to counties other than nonmetropolitan counties in order to 
make this provision budget neutral.
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(b) For prepaid medical assistance program contract rates set by the commissioner un­
der subdivision 5 and effective on or after January 1,2001, capitation rates for nonmetropoli­
tan counties shall, on a weighted average, be no less than 89 percent of the capitation rates for 
metropolitan counties, excluding Hennepin county.
. Subd. 5c. Medical education and research fund, (a) Beginning in January 1999 and 
each year thereafter:

(1) the commissioner of human services shall transfer an amount equal to the reduction 
in the prepaid medical assistance arid prepaid general assistance medical care payments re­
sulting from clause (2), excluding nursing facility and elderly waiver payments, to the medi­
cal education and research fund established under section 62J.692;

(2) the county medical assistance and general assistance medical care capitation base 
rate prior to plan specific adjustments shall be reduced 6.3 percent for Hennepin county, two 
percent for the remaining metropolitan counties, and 1.6 percent for nonmetropolitan Min­
nesota counties; and

(3) the amount calculated under clause (1) shall not be adjusted for subsequent changes 
to the capitation payments for periods already paid:

(b) This subdivision shall be effective upon approval of a federal waiver which allows 
federal financial participation in the medical education and research fund.

[For text o f subd 5d, see M.S.1998]

Subd. 5e. Medical education and research payments. For the calendar years 1999, 
2000, and 2001, a hospital that participates in funding the federal share of the medical educa­
tion and research trust fund payment under Laws 1998, chapter 407, article 1, section 3, shall 
not be held liable for any amounts attributable to this payment above the charge limit of sec­
tion 256.969, subdivision 3a. The commissioner of human services shall assume liability for 
any corresponding federal share of the payments above the charge limit.

[For text o f  subd 6, see M.S.1998]

Subd. 6a. Nursing home services, (a) Notwithstanding Minnesota Rules, part 
9500.1457, subpart 1, item B, up to 90 days of nursing facility services as defined in section 
256B.0625, subdivision 2, which are provided in a nursing facility certified by the Minnesota 
department of health for services provided and eligible for payment under Medicaid, shall be 
covered under the prepaid medical assistance program for individuals who are not residing in 
a nursing facility at the time of enrollment in the prepaid medical assistance program.

(b) For individuals enrolled in the Minnesota senior health options project authorized 
under subdivision 23, nursing facility services shall be covered according to the terms and 
conditions of the federal agreement governing that demonstration project.

Subd. 6b. Home and community-based waiver services, (a) For individuals enrolled 
in the Minnesota senior health options project authorized under subdivision 23, elderly waiv­
er services shall be covered according to the terms and conditions of the federal agreement 
governing that demonstration project.

(b) For individuals under age 65 with physical disabilities but without a primary diagno­
sis of mental illness or developmental disabilities, except for related conditions, enrolled in 
the Minnesota senior health options project authorized under subdivision 23, home and com­
munity-based waiver services shall be covered according to the terms and conditions of the 
federal agreement governing that demonstration project.

[For text o f  subds 7 to 23, see M.S.1998/

Subd. 24. MS 1997 SUPP [Repealed, 1999 c 245 art 3 s 51 ]

[For text o f subds 24 to 27, see M.S.1998]

History: 1999 c 159 s 53; 1999 c 245 art 2 s 38; art 3 s 37,38; art 4 s 70-75
NOTK: Subdivision 24. as enacted by Laws 1997, chapter203, articlc 4, scction 55 , and repealed by Laws 1999, chap ter245, 

article 3, section 51, was inadvertently omitted from M innesota Statutes 199S.
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256B.692 COUNTY-BASED PURCHASING.

[For text o f subd 1, see M.S.1998]

Subd. 2. Duties of the commissioner of health, (a) Notwithstanding chapters 62D and 
62N, a county that elects to purchase medical assistance and general assistance medical care 
in return for a fixed sum without regard to the frequency or extent of services furnished to any 
particular enrollee is not required to obtain a certificate of authority under chapter 62D or 
62N. The county board of commissioners is the governing body of a county-based purchas­
ing program. In a multicounty arrangement, the governing body is ajo in t powers board es­
tablished under section 471.59.

(b) A county that elects to purchase medical assistance and general assistance medical 
care services under this section must satisfy the commissioner of health that the requirements 
for assurance of consumer protection, provider protection, and fiscal solvency of chapter 
62D, applicable to health maintenance organizations, or chapter 62N, applicable to commu­
nity integrated service networks, will be met.

(c) A county must also assure the commissioner of health that the requirements of sec­
tions 62J.041; 62J.48; 62J.71 to 62J.73; 62M.01 to 62M.16; all applicable provisions of 
chapter 62Q, including sections 62Q.07; 62Q.075; 62Q.1055; 62Q.106; 62Q.12; 62Q.135; 
62Q.14; 62Q.145; 62Q.19; 62Q.23. paragraph (c); 62Q.43; 62Q.47; 62Q.50; 62Q.52 to 
62Q.56; 62Q.58; 62Q.64; 62Q.68 to 62Q.72; and 72A.201 will be met.

(d) All enforcement and rulemaking powers available under chapters 62D, 62J, 62M, 
62N, and 62Q are hereby granted to the commissioner of health with respect to counties that 
purchase medical assistance and general assistance medical care services under this section.

(e) The commissioner, in consultation with county government, shall develop adminis­
trative and financial reporting requirements for county-based purchasing programs relating 
to sections 62D.041, 62D.042, 62D.045, 62D.08, 62N.28, 62N.29, and 62N.31, and other 
sections as necessary, that are specific to county administrative, accounting, and reporting 
systems and consistent with other statutory requirements of counties.

[For text ofsubds 3 to 10, see M.S.1998j

History: 1999 c 239 s 42; 1999 c 245 art 4 s 76
NOTE: The am endm ent to subdivision 2 by Laws 1999. chapter 239. section 42, is effective April 1, 2000, and applies to 

contracts issued or renewed on or after that date. Upon request, the com m issioner o f  health or com m erce shall grant an extension o f 
up lo three months to any health plan com pany or utilization review  organization that is unable to com ply with Laws 1999, chapter 
239. sections 1,3 to 42. and 43, paragraphs (a) and (c), by April 1.2000, and to circumstances beyond the control o f the health plan 
com pany or utilization review organization. Laws 1999, chaptcr 239, seclion 44.

256B.74 SPECIAL PAYMENTS.

[For text o f subd 1, see M.S.1998]

Subd. 2. [Repealed, 1999 c 245 art 4 s 120]

[For text ofsubds 3 and 4, see M.S. 1998]

Subd. 5. [Repealed, 1999 c 245 art 4 s 120]

[For text o f  subds 6 to 10, see M.S.1998]

256B.75 HOSPITAL OUTPATIENT REIMBURSEMENT.
(a) For outpatient hospital facility fee payments for services rendered on or after Octo­

ber 1,1992, the commissioner of human services shall pay the lower of (1) submitted charge, 
or (2) 32 percent above the rate in effect on June 30,1992, except for those services for which 
there is a federal maximum allowable payment. Effective for services rendered on or after 
January 1,2000, payment rates for nonsurgical outpatient hospital facility fees and emergen­
cy room facility fees shall be increased by eight percent over the rates in effect on December 
31,1999, except for those services for which there is a federal maximum allowable payment. 
Services for which there is a federal maximum allowable payment shall be paid at the lower
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of (1) submitted charge, or (2) the federal maximum allowable payment. Total aggregate 
payment for outpatient hospital facility fee services shall not exceed the Medicare upper lim­
it. If it is determined that a provision of this section conflicts with existing or future require­
ments of the United States government with respect to federal financial participation in med­
ical assistance, the federal requirements prevail. The commissioner may, in the aggregate, 
prospecti vely reduce payment rates to avoid reduced federal financial participation resulting 
from rates that are in excess of the Medicare upper limitations.

(b) Notwithstanding paragraph (a), payment for outpatient, emergency, and ambulatory 
surgery hospital facility fee services for critical access hospitals designated under section 
144.1483, clause (11), shall be paid on a cost-based payment system that is based on the 
cost-finding methods and allowable costs of the Medicare program.

History: 1999 c 245 art 4 s 77

25615.76 PHYSICIAN AND DENTAL REIMBURSEMENT.
(a) Effective for services rendered on or after October 1, 1992, the commissioner shall 

make payments for physician services as follows:
(1) payment for level one Health Care Finance Administration’s common procedural 

coding system (HCPCS) codes titled “office and other outpatient services,” “preventive 
medicine new and established patient,” “delivery, antepartum, and postpartum care,” “criti­
cal care,” Caesarean delivery and pharmacologic management provided to psychiatric pa­
tients, and HCPCS level three codes for enhanced services for prenatal high risk, shall be 
paid at the lower of (i) submitted charges, or (ii) 25 percent above the rate in effect on June 30, 
1992. If the rate on any procedure code within these categories is different than the rate that 
would have been paid under the methodology in section 256B.74, subdivision 2, then the 
larger rate shall be paid;

(2) payments for all other services shall be paid at the lower of (i) submitted charges, or
(ii) 15.4 percent above the rate in effect on June 30, 1992;

(3) all physician rates shall be converted from the 50th percentile of 1982 to the 50th 
percentile of 1989, less the percent in aggregate necessary to equal the above increases ex­
cept that payment rates for home health agency services shall be the rates in effect on Septem­
ber 30, 1992;

(4) effective for services rendered on or after January 1,2000, payment rates for physi­
cian and professional services shall be increased by three percent over the rates in effect on 
December 31, 1999, except for home health agency and family planning agency services; 
and

(5) the increases in clause (4) shall be implemented January 1,2000, for managed care.
. (b) Effective for services rendered on or after October 1,1992, the commissioner shall

make payments for dental services as follows:
(1) dental services shall be paid at the lower of (i) submitted charges, or (ii) 25 percent 

above the rate in effect on June 30, 1992;
(2) dental rates shall be converted from the 50th percentile of 1982 to the 50th percentile 

of 1989, less the percent in aggregate necessary to equal the above increases;
(3) effective for services rendered on or after January 1, 2000, payment rates for dental 

services shall be increased by three percent over the rates in effect on December 31, 1999;
(4) the commissioner shall award grants to community clinics or other nonprofit com­

munity organizations, political subdivisions, professional associations, or other organiza­
tions that demonstrate the ability to provide dental services effectively to public program re­
cipients. Grants may be used to fund the costs related to coordinating access for recipients, 
developing and implementing patient care criteria, upgrading or establishing new facilities, 
acquiring furnishings or equipment, recruiting new providers, or other development costs 
that will improve access to dental care in a region. In awarding grants, the commissioner shall 
give priority to applicants that plan to serve areas of the state in which the number of dental 
providers is not currently sufficient to meet the needs of recipients of public programs or 
uninsured individuals. The commissioner shall consider the following in awarding the 
grants: (i) potential to successfully increase access to an underserved population; (ii) the abil­

MINNESOTA STATUTES 1999 SUPPLEMENT

Copyright © 1999 Revisor of Statutes, State of Minnesota. All Rights Reserved.
                                                                



256B.76 MEDICAL ASSISTANCE FOR NEEDY PERSONS 200

ity to raise matching funds; (iii) the long-term  viability of the project to improve access be­
yond the period of initial funding; (iv) the efficiency in the use of the funding; and (v) the 
experience of the proposers in providing services to the target population.

The commissioner shall monitor the grants and may terminate a grant if the grantee does 
not increase dental access for public program recipients. The commissioner shall consider 
grants for the following:

(i) implementation of new programs or continued expansion of current access programs 
that have demonstrated success in providing dental services in underserved areas;

(ii) a pilot program for utilizing hygienists outside of a traditional dental officc to pro­
vide dental hygiene services; and

(iii) a program that organizes a network of volunteer dentists, establishes a system to 
refer eligible individuals to volunteer dentists, and through that network provides donated 
dental care services to public program recipients or uninsured individuals.

(5) beginning October 1, 1999, the payment for tooth sealants and fluoride treatments 
shall be the lower of (i) submitted charge, or (ii) 80 percent of median 1997 charges; and

(6) the increases listed in clauses (3) and (5) shall be implemented January 1,2000, for 
managed care.

(c) An entity that operates both a Medicare certified comprehensive outpatient rehabi­
litation facility and!a facility which was certified prior to January 1, 1993, that is licensed 
under Minnesota Rules, parts 9570.2000 to 9570.3600, and for whom at least 33 percent of 
the clients receiving rehabilitation services in the most recent calendar year are medical as­
sistance recipients, shall be reimbursed by the commissioner for rehabilitation services at 
rates that are 38 percent greater than the maximum reimbursement rate allowed under para­
graph (a), clause (2), when those services are (1) provided within the comprehensive outpa­
tient rehabilitation facility and (2) provided to residents of nursing facilities owned by the 
entity.

History: 1999 c 245 art 4 s 78

256B.765 PROVIDER RATE INCREASES.
(a) Effective July 1, 2001, within the limits of appropriations specifically for this pur­

pose, the commissioner shall provide an annual inflation adjustment for the providers listed 
in paragraph (c). The index,for the inflation adjustment must be based on the change in the 
Employment Cost Tndex for Private Industry Workers -  Total Compensation forecasted by 
Data Resources, Inc., as forecasted in the fourth quarter of the calendar year preceding the 
fiscal year. The commissioner shall increase reimbursement or allocation rates by the per­
centage of this adjustment, and county boards shall adjust provider contracts as needed.

(b) The commissioner of finance shall include an annual inflationary adjustment in re­
imbursement rates for the providers listed in paragraph (c) using the inflation factor specified 
in paragraph (a) as a budget change request in each biennial detailed expenditure budget sub­
mitted to the legislature under section 16A.11.

(c) The annual adjustment under paragraph (a) shall be provided for home and commu­
nity-based waiver services for persons with mental retardation or related conditions under 
section 256B .501; home and community-based waiver services for the elderly under section 
256B.0915; waivered services under community alternatives for disabled individuals under 
section 256B.49; community alternative care waivered services under section 256B.49; 
traumatic brain injury waivered services under section 256B.49; nursing services and home 
health services under section 256B.0625, subdivision 6a; personal care services and nursing 
supervision of personal care services under section 256B.0625, subdivision 19a; private duty 
nursing services under section 256B.0625, subdivision 7; day training and habilitation ser­
vices for adults with mental retardation or related conditions under sections 252.40 to 
252.46; physical therapy services under sections 256B.0625, subdivision 8, and 256D.03, 
subdivision 4; occupational therapy services under sections 256B.0625, subdivision 8a, and 
256D.03, subdivision 4; specch-language therapy services under section 256D.03, subdivi­
sion 4, and Minnesota Rules, part 9505.0390; respiratory therapy services under section 
256D.03, subdivision 4, and Minnesota Rules, part 9505.0295; alternative care services un­
der section 256B.09I3; adult residential' program grants under Minnesota Rules, parts

MINNESOTA STATUTES 1999 SUPPLEMENT

Copyright © 1999 Revisor of Statutes, State of Minnesota. All Rights Reserved.
                                                                



201 MEDICAL ASSISTANCE FOR NEEDY PERSONS 256B.77

9535:2000 to 9535.3000; adult and family community support grants under Minnesota 
Rules, parts 9535.1700 to 9535.1760; semi-independent living services under section 
252.275 including S1LS funding under county social services grants formerly funded under 
chapter 2561; and community support services for deaf and hard-of-hearing adults with 
mental illness who use or wish to use sign language as their primary means of communica­
tion.

History: 1999 c 245 art 4 s 79

256B.77 COORDINATED SERVICE DELIVERY SYSTEM FOR PEOPLE WITH  
DISABILITIES.

[For text o f subds 1 to 7, see M.S.1998]

Subd. 7a. Eligible individuals, (a) Persons are eligible for the demonstration project as 
provided in this subdivision.

•(b) “Eligible individuals” means those persons living in the demonstration site who are 
eligible for medical assistance and are disabled based on a disability determination under 
section 256B.055, subdivisions 7 and 12, or who are eligible for medical assistance and have 
been diagnosed as having:

(1) serious and persistent mental illness as defined in section 245.462, subdivision 20;
(2) severe emotional disturbance as defined in section 245.4871, subdivision 6; or
(3) mental retardation, or being a mentally retarded person as defined in section 

252A.02, or a related condition as defined in section 252.27, subdivision la.
Other individuals may be included at the option of the county authority based on agreement 
with the commissioner.

(c) Eligible individuals include individuals in excluded time status, as defined in chap­
ter 256G. Enrollees in excluded time at the time,of enrollment shall remain in excluded time 
status as long as they live in the demonstration site and shall be eligible for 90 days after 
placement outside the demonstration site if they move to excluded time status in a county 
within Minnesota other than their county of financial responsibility.

(d) A person who is a sexual psychopathic personality as defined in section 253B.02, 
subdivision 18a, or a.sexually dangerous person as defined in section 253B.02, subdivision 
18b, is excluded from enrollment in the demonstration project.

Subd. 7b. American Indian recipients, (a) Beginning on or after July 1, 1999, for 
American Indian recipients of medical assistance who are required to enroll with a county 
administrative entity or service delivery organization under subdivision 7, medical assis­
tance shall cover health care services provided at American Indian health services facilities 
and facilities operated by a tribe or tribal organization under funding authorized by United 
States Code, title 25, sections 450f to 450n, or title III of the Indian Self-Determination and 
Education Assistance Act, Public Law Number 93-638, if those services would otherwise be 
covered under section 256B.0625. Payments for services provided under this subdivision 
shall be made on a fee-for-service basis, and may, at the option of the tribe or tribal organiza­
tion, be made according to rates authorized under sections 256.969, subdivision 16, and 
256B.0625, subdivision 34. Implementation of this purchasing model is contingent on feder­
al approval.

(b) The commissioner of human services, in consultation with tribal governments, shall 
develop a plan for tribes to assist in the enrollment process for American Indian'recipients 
enrolled in the demonstration project for people with disabilities under this section. This plan 
also shall address how tribes will be included in ensuring the coordination of care for Ameri­
can Indian recipients between Indian health service or tribal providers and other providers.

(c) For purposes of this subdivision, “American Indian” has the meaning given to per­
sons to whom services will be provided for in Code of Federal Regulations, title 42, section 
36.12.

Subd. 8. Responsibilities of the county administrative entity, (a) The county admin­
istrative entity shall meet the requirements of this subdivision, unless the county authority or 
the commissioner, with written approval of the county authority, enters into a service deliv-
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cry contract with a service delivery organization for any or all of the requirements contained 
in this subdivision.

(b) The county administrative entity shall enroll eligible individuals regardless of 
health or disability status.

(c) The county administrative entity shall provide all enrollees timely access to the med­
ical assistance benefit set. A lternative services and additional services are available to enroll­
ees at the option of the county administrative entity and may be provided if specified in the 
persona] support plan. County authorities are not required to seek prior authorization from 
the department as required by the laws and rules governing medical assistance.

(d) The county administrative entity shall cover necessary services as a result of an 
emergency without prior authorization, even if the services were rendered outside of the pro­
vider network.

(e) The county administrative entity shall authorize necessary and appropriate services 
when needed and requested by the enrollee or the enrollee’s legal representative in response 
to an urgent situation. Enrollees shall have 24-hour access to urgent care services coordi­
nated by experienced disability providers who have information about enrollees’ needs and 
conditions.

(f) The county administrative entity shall accept the capitation payment from the com­
missioner in return for the provision of services for enrollees.

(g) The county administrative entity shall maintain internal grievance and complaint 
procedures, including an expedited informal complaint process in which the county adminis­
trative entity must respond to verbal complaints within ten calendar days, and a formal griev­
ance process, in which the county administrative entity must respond to written complaints 
within 30 calendar days.

(h) The county administrative entity shall provide a certificate of coverage, upon enroll­
ment, to each enrollee and the enrollee’s legal representative, if any, which describes the 
benefits covered by the county administrative entity, any limitations on those benefits, and 
information about providers and the service delivery network. This information must also be 
made available to prospective enrollees. This certificate must be approved by the commis­
sioner.

(i) The county administrative entity shall present evidence of an expedited process to 
approve exceptions to benefits, provider network restrictions, and other plan limitations un­
der appropriate circumstances.

(j) The county administrative entity shall provide enrollees or their legal representatives 
with written notice of their appeal rights under subdivision 16, and of ombudsman and advo­
cacy programs under subdivisions 13 and 14, at the following times: upon enrollment, upon 
submission of a written complaint, when a service is reduced, denied, or terminated, or when 
renewal of authorization for ongoing service is refused.

(k) The county administrative entity shall determine immediate needs, including ser­
vices, support, and assessments, within 30 calendar days after enrollment, or within a shorter 
time frame if specified in the intergovernmental contract.

(1) The county administrative entity shall assess the need for services of new enrollees 
within 60 calendar days after enrollment, or within a shorter time frame if specified in the 
intergovernmental contract, and periodically reassess the need for services for all enrollees.

(m) The county administrative entity shall ensure the development of a personal sup­
port plan for each person within 60 calendar days of enrollment, or within a shorter time 
frame if speci fied in the intergovernmental contract, unless otherwise agreed to by the enroll­
ee and the enrollee’s legal representative, if any. Until a personal support plan is developed 
and agreed to by the enrollee, enrollees must have access to the same amount, type, setting, 
duration, and frequency of covered services that they had at the time of enrollment unless 
other covered services are needed. For an enrollee who is not receiving covered services at 
the time of enrollment and for enrollees whose personal support plan is being revised, access 
to the medical assistance benefit set must be assured until a personal support plan is devel­
oped or revised. If an enrollee chooses not to develop a personal support plan, the enrollee 
will be subject to the network and prior authorization requirements of the county administra­
tive entity or service delivery organization 60 days after enrollment. An enrollee can choose
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to have a personal support plan developed at any time. The personal support plan must be 
based on choices, preferences, and assessed needs and strengths of the enrollee. The service 
coordinator shall develop the personal support plan, in consultation with the enrollee or the 
enrol lee’s legal representative and other individuals requested by the enrollee. The personal 
support plan must be updated as needed or as requested by the enrollee. Enrollees may 
choose not to have a personal support plan.

(n) The county administrative entity shall ensure timely authorization, arrangement, 
and continuity of needed and covered supports and services.

(o) The county administrative entity shall offer service coordination that fulfills the re­
sponsibilities under subdivision 12 and is appropriate to the enrollee’s needs, choices, and 
preferences, including a choice of service coordinator.

(p) The county administrative entity shall contract with schools and other agencies as 
appropriate to provide otherwise covered medically necessary medical assistance services as 
described in an enrollee’s individual family support plan, as described in sections 125 A.26 to 
125A.48, or individual education plan, as described in chapter 125 A.

(q) The county administrative entity shall develop and implement strategies, based on 
consultation with affected groups, to respect diversity and ensure culturally competent ser­
vice delivery' in a manner that promotes the physical, social, psychological, and spiritual 
well-being of enrollees and preserves the dignity of individuals, families, and their commu­
nities.

(r) When an enrollee changes county authorities, county administrative entities shall 
ensure coordination with the entity that is assuming responsibility for administering the 
medical assistance benefit set to ensure continuity of supports and services for the enrollee.

(s) The county administrative entity shall comply with additional requirements as spe­
cified in the intergovernmental contract.

(t) To the extent that alternatives are approved under subdivision 17, county administra­
tive entities must provide for the health and safety of enrollees and protect the rights to priva­
cy and to provide informed consent.

I For text o f  subd 9, see M.S.1998]
Subd. 10. Capitation payment, (a) The commissioner shall pay a capitation payment 

to the county authority and, when applicable under subdivision 6, paragraph (a), to the ser­
vice delivery organization for each medical assistance eligible enrollee. The commissioner 
shall develop capitation payment rates for the initial contract period for each demonstration 
site in consultation with an independent actuary, to ensure that the cost of services under the 
demonstration project does not exceed the estimated cost for medical assistance services for 
the covered population under the fee-for-service system for the demonstration period. For 
each year of the demonstration project, the capitation payment rate shall be based on 96 per­
cent of the projected per person costs that would otherwise have been paid under medical 
assistance fee-for-service during each of those years. Rates shall be adjusted within the lim­
its of the available risk adjustment technology, as mandated by section 62Q.03. In addition, 
the commissioner shall implement appropriate risk and savings sharing provisions with 
county administrative entities and, when applicable under subdivision 6, paragraph (a), ser­
vice delivery organizations within the projected budget limits. Capitation rates shall be ad­
justed, at least annually, to include any rate increases and payments for expanded or newly 
covered services for eligible individuals. The initial demonstration project rate shall include 
an amount in addition to the fee-for-service payments to adjust for underutilization of dental 
services. Any savings beyond those allowed for the county authority, county administrative 
entity, or service delivery organization shall be first used to meet the unmet needs of eligible 
individuals. Payments to providers participating in the project are exempt from the require­
ments of sections 256.966 and 256B.03, subdivision 2.

. (b) The commissioner shall monitor and evaluate annually the effect of the discount on 
consumers, the county authority, and providers of disability services. Findings shall be re­
ported and recommendations made, as appropriate, to ensure that the discounteffect does not 
adversely affect the ability of the county administrative entity or providers of services to pro­
vide appropriate services to eligible individuals, and does not result in cost shifting of eligi­
ble individuals to the county authority.
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(c) For risk-sharing to occur under this subdivision, the aggregate fee-for-service cost 
of covered services provided by the county administrative entity under this section must ex­
ceed the aggregate sum of capitation payments made to the county administrative entity un­
der this section. The county authority is required to maintain its current level of nonmedical 
assistance spending on enrollees. If the county authority spends less in nonmedical assis­
tance dollars on enrollees than it spent the year prior to the contract year, the amount of under­
spending shall be deducted from the aggregate fee-for-service cost of covered services. The 
commissioner shall then compare the fee-for-service costs and capitation payments related 
to the services provided for the term of this contract. The commissioner shall base its calcula­
tion of the fee-for-service.costs on application of the medical assistance fee schedule to ser­
vices identified on the county administrative entity’s encounter claims submitted to the com­
missioner. The aggregate fee-for-service cost shall not include any third-party recoveries or 
cost-avoided amounts.

If the commissioner finds that the aggregate fee-for-service cost is greater than the sum 
of the capitation payments, the commissioner shall settle according to the following sched­
ule:

(1) For the first contract year for each project, the commissioner shall pay the county 
administrative entity 50 percent of the difference between the sum of the capitation payments 
and 100 percent of projected fee-for-service costs. For aggregate fee-for-service costs in 
excess of 100 percent of projected fee-for-servicc costs, the commissioner shall pay 250 
percent of the difference between the aggregate fee-for-service costs and the projected fee- 
for-service costs, up to 104 percent of the projected fee-for-service costs. The county ad­
ministrative entity shall be responsible for all costs in excess of 104 percent of projected fee- 
for-service costs.

(2) For the second contract year for each project, the commissioner shall pay the county 
administrative.entity 37.5 percent of .the difference between the sum of the capitation pay­
ments and 100 percent of projected fee-for-service costs. The county administrative entity 
shall be responsible for all costs in excess of 100 percent of projected fee-for-service costs.

(3) For the third contract year for each project, the commissioner shall pay the county 
administrative entity 25 percent of the difference between the sum of the capitation payments 
and 100 percent of projected fee-for-service costs. The county administrative entity shall be 
responsible for all costs in excess of 100 percent of projected fee-for-service costs.

(4) For the fourth and subsequent contract yearsfor each project, the county administra­
tive entity shall be responsible for all costs in excess of the capitation payments.

(d) In addition to other payments under this subdivision, the commissioner may in­
crease payments by up to 0.25 percent of the projected per person costs that would otherwise 
have been paid under medical assistance fee-for-service. The commissioner may make the 
increased payments to:

(1) offset rate increases for regional treatment services under subdivision 22 which are 
higher than was expected by the commissioner when the capitation was set at 96 percent; and

(2) implement incentives to encourage appropriate, high quality, efficient services.

[For text o f subds 11 to 13, see M.S.1998]

Subd. 14. External advocacy. Tn addition to ombudsman services, enrollees shall have 
access to advocacy services on a local or regional basis. The purpose of external advocacy 
includes providing individual advocacy services for enrollees who have complaints or griev­
ances with the county administrative entity, service delivery organization, or a service pro­
vider; assisting enrollees to understand the service delivery system and select providers and, 
if applicable, a service delivery organization; and understand and exercise their rights as an 
enrollee. External advocacy contractors must demonstrate that they have the expertise to ad­
vocate on behalf of eligible individuals and are independent of the commissioner, county au­
thority, county administrative entity, service delivery organization, or any service provider 
within the demonstration project.

These advocacy services shall be provided through the ombudsman for mental health 
and mental retardation directly, or under contract with private, nonprofit organizations, with 
funding provided through the demonstration project. The funding shall be provided annually
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to the ombudsman's office. Funding for external advocacy shall be provided through general 
fund appropriations. This funding is in addition lo the capitation payment available under 
subdivision 10.

[For text o f subds 15 to 26, see M.S.1998]

Subd. 27. Service coordination transition. Demonstration sites designated under sub­
division 5, with the permission of an eligible individual, may implement the provisions of 
subdivision 12 beginning 60 calendar days prior to an individual’s enrollment. This imple­
mentation may occur prior to.the enrollment of eligible individuals, but is restricted to eligi­
ble individuals.

History: 1999 c 245 art 4 s 80-85
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