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CH. 91—CONTEMPTS

8798. Admission to bail,

Where warrant does not state whether or not person
shall be admitted to bail and defendant is before court,
court has jurisdiction. State v, Binder, 130M305, 251NW
660, overruling Papke v. Papke, 30 Minn. 280, 262, 15NW
117, See Dun. Dig. 1706.

9801. Hearing,

In cases of strictly criminal contempt, rules of law
and evidence applied in eriminal cases must be ohserved,
and defendant’'s gullt must be esatablished beyond a rea-
sonable doubt. State v. Binder, 190M305, 251NW665. Sea
Dun, Dig. 1705, .

9802, Penalties for contempt of court.—Upon the
evidence so taken, the court or officer shall determine
the guilt or innocence of the person proceeded against,
and, if he is adjudged guilty of the contempt charged,
he shall be punished by a fine of not more than $250.00,
or by imprisonment in the county jail, workhouse or
work farm for not more than six months, or by both.
But in case of his inability to pay the fine or endure
the imprisonment, he may be relieved by the court
or officer in such manner and upon such termsg as may
be just. (R. L. ’'0b, §4648; G. S.'13, §8363; Apr. 15,
19833, c. 267.)

Contempt i3 not a “crime” within §9934, and, in view

of §9802, punishment can only be by 1mprisonment in
county jai? and not in a workhouse. 175M57 220N'W4a14.

Saection 9794 authorizes a punishment for a conatructive
contempt whereby right or remedy of a party to an
action or special proceeding is defeated or prejudiced,
a flne exceeding $50 or imprisonment, or both, subject
to limitations of this section. Wenger v. W., 200M35l5,
274NWE17. See Dun. Dig. 1708

An order discharging an order to show cause and dis-
misging a criminal contempt proceedlng can only be re-
viewed by certiorari, and faect that trial court may have
based ita order on mistaken belief that it lacked juris-
diction does not affect mode of review. Spannaus v, L.,
202M497, 279NW216. 8ee Dun. Dig. 1391,

9803. Indemnity to injured party.
Postnuptial agreements properly made between hus-
band and wife after a separation, are not contrary to
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mony or to punish for contempt a failure to comply with
the judgment, though it followed the agreement. 178M
75, 226NW211.

Fines for contempt as Indemnity to a party in an ac-
tion. 1eMinnLawRevidi.

0804. Imprisonment until performance.

A proceeding to coerce payment of money is for a
civil contempt. Imprisonment cannot be imposed on one
who is unable to pay. 173M140, 216N'WE08.

‘%%Yix"tent of alimony and attorney's fees. 178M76, 226

A lawful judicial command to a corporation s in ef-
fect a command to its officers, who may be punished for
contempt for disobedience to its terms. 131M559, 233N'W
586. See Dun. Dig, 1708,

Father of a bastard cannot be punished for contempt
in not obeying an order to save money which it is not
in his power te obey. State v. Strong, 192M420, 266NW
900. See Dun, Dig. 850, 1703.

One falllng to replace lateral support as required by
judgment held guilty of constructive contempt. John-
son v. F., 196M81, 264NW232. See Dun, Dig. 1702,

Habeas corpus s not to be used as substitute for an
appeal or writ of error, and therefore cannot be used to
determine whether or not there was an erroneousa decl-
sion of issue whether relator was or was not able to pay
alimony supporting order of imprisonment for contempt.
Btate v. Gibbons, 199M445, 271N'W3873, See Dun, Dig, 4129,

Section relates simgly to present ¢oercing of compliance
by imprisonment, which is not authorized unless It be
shown that party complalned of has present ability to
cDomml:fma Wenger v, W, 200M436, 2T4NW5H1T. Bee Dun.

ig

Provisions authorizng one gullty of contempt to purge
himself are proper and are within the sound discretion of
the court. Id.

A commitment which embodies judgment of conviction
of criminal contempt, which is unmistakably charged
in commitment, is adequate to entitle sheriff to custody
of defendant until sentence imposed has been served.
State v. Syck, 202M252, 27TTN'W926, Cert. den., LISCRG4.
See Dun. Dig. 17068,

0807. Hearing.

It i3 not axainsat public policy to receive testimony of
jurors in a proceeding for contempt of one of the furors
in obtaining her acceptance on the jury by wlllru
cealment of her interest in the case, U. 8.

Aff'd 61F(2d) 695, af’fd 289USl

publiec polley, but the parties cannot, by a postnuptial | (DC-Minn), 1FSupp747.
agreement, oust the court of jurisdiction to award all- 538CR465.
CHAPTER 92

Witnesses and Evidence

WITNESSES

9808. Definition.

Testinony on former trial admissible where witness
absent from state, 171M216, 21INW902,

Whether collateral matters may be proved to discredit
a witness is within the discretion of the trial court. 171
M515, 213NWBH23,

The foundation for expert testimony is largely a mat-
ter within the diacretion of the trial court. Dumbeck v.
C., 177TM281, 226N'W111

Where a witness Is able to testify to the material
facts from his own recollection, it is not prejudicial er-
ror to refuse to permit him to refer to a memorandum
in order to refresh his memory., Bullock v. N., 182M192,
233NWS858. See Dun. Btate v. Novak, 181M604, 233NW
308. See Dun, Dig, 10344a.

There was no violation of the parol evidence rule In
admitting testimony to¢ identify the party with whom
defendant contracted, the written contract belng am-
biguous and uncertain. Drabeck v. W., 182M217, 234NW
6. See Dun. Dig, 3368,

After primazfacle proof that the person who nego-
tiated the contract the defendant signed was the agent
of plaintiff, evidence of such persgon’'s declarations or
statements during the negotiation was admissible. Dra-
back v. W., 182M217, 234NW4. See Dun. Dig. 33

Letter written by expert witness contrary to his testi-
mony, held admissible. Jensen v. M., 185M284, 240NW
666. See Dun. Dig, 3343,

9809, Subpoena, by whom issued.
Power of trial judge to summon witnhesses.
LawRev350,

9810. How served.

A subpoena issued by Bensate investigation committee
sent to person for whom it is intended by registered
mail 18 of no effect. Op. Atty. Gen., Apr. 12, 1933,

Subpoena to appear before senate committee must be
served by an individual and one sent by registered mail
is without effect. Op. Atty. Gen., Apr, 12, 1933,

16Minn

Secretary of conservation commission could not be
required by subpoena to produce all of his correspond-
ence with certain official before cominittee of senate
making investigation, Id.

9814. Competency of witnesses.—Every person of
sufficient understanding, including a party, may testify
in any action or proceeding, civil or criminal, in court
or before any person who has authority to receive evi-

dence, except as follows:
» » - * * * *

3. A clergyman or other minister of any religion
shall not, without the consent of the party making
the confession, be allowed to disclose a confession
made to him I{n his professional character, in the
courge of discipline enjoined by the rules or practice
of the religious body to which he belengs. Nor shall
a4 clergyman or other minister of any religion bhe
examined as to any communication made to him by
any person seeking religious or spiritual advice, =aid
or comfort or his advice given thereon In the course
of his professional character, without the consent of
such person. (Aect Apr. 18, 1931, ¢. 206, §1.)

[ ] W [ 3 * & *

1%. In general.

A justified disbelief in the testimony of a witness
does not justify a finding of a fact to the contrary with-
out evidence in its support, State v. Novak, 181M504,
233INW309. See Dun, Dig. 10344a.

The court did not err in excluding the opinon of plain-
tiff’s expert as teo values. Carl Lindquist & Carison, Inc.,
v. J.. 182M529, 2356N'W267. See Dun. Dig. 3322,

Owner's opinion of the vaiue of his house asg It would
have been If plaintiff's work had been properly done,
was admiasible. Carl Lindquist & Carlson, Inc., v. J.,
182M529, 235NW267. See Dun. Dig. 3322(4).
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There was no error In permitting the mother of the
three-vear-old child who was injured to testify as to
the indications the child gave of injury at the time of
the accident, nor as to the duration of ita disability.
Ball v. G., 186M105, 240NW100. See Dun. Dig, 2232,

‘Whether nurse operating hospital could testity as to
her observations of a patlent made independently of her
;}’%;{vaith doctor, discussed, State v, Voges, 137M86, 266

1, All perxons not excepted competent.

Except when essential to ends of justice, a lawyer
should avoid testifying In court in behalf of his client.
Ferraro v. T,, 197TM4, 205N'W829, See Dun. Dig. 10306a.

In bastardy proceedings wherein there was no excep-
tion or objection to charge, court did not err in submit-
ting case to jury in absence of proof that child was born
alive or was stiil Hving, and no proof that defendant was
not husband of complaining witness, slnce it is not con-
ceivable that defendant would not attempt to deceive
state by setting forth his rights under $§8579, 9814(1).
giéate v. Van Guilder, 199M214, 27INW473. See Dun., DIig.

3. Subdivision 1.
Not applicable in action by wife to set aslde convey-
g.il{:e obtained by fraud of husband. 173M51, 216NW

Prohibition of this subdivision a:?plies in actlons for
altenation of affections. 175M414, 221N'WE39.

Plaintiff in action for allenation or criminal conversa-
tion could not testify to admissiong made to hlm by his
deceased wife concerning meretricioua relations with
defendant, though defendant requested him to ask hls
wile about the matter. 17TM5T7, 226NW195.

Hughand and wife are competent to give evidence
that the former Is not the father of a child of the wife
. conceived before the dissolution of the marriage by di-
vorce, State v. Soyka, 181M6502, 23INW300. See Dun.
Dig. 10312,

Defendant by calllng his wife ag a witness walved his

rivilege. State v, Stearns, 1B4M452, 218NWS895. See

un. Dig, 10312(59).

Wile cannot be examined as a wlitnesas for or agalnst
her husband without his consent. Albrecht v, P, 192M
557, 2RTNW3ITT, See Dun, Dig, 10312,

Statute does not apply to cases where the testimony
of mother of illegitimate child ls sought to be used
a%:lamst man being tried under illegitimacy statutes and
whom she has married prior to trial. State v. Feste, 285
NWS85 See Dun, Dlg. 10312,

In will contest there was no error in refusal to permit
divorced wife of decedent to testify as to a conversation
with testator which had oceurred during marriage, Os-
bon’s Estate, 286NWJ306, See Dun. Dl§. 10312,

Some observations on the law of evidence: Family re-
lations. 13MinnLawRev676.

4. Sabdivision 2, .

Volunteering information on the witness stand,
492, 214NWE66.

On application to share in grandfather’'s ostate on
ground of unintentlonal omission from will, communica-
tions between testator and attorney who drew will were
not privileged., 177M169, 225NW109,

Communications by a testator to attorney drafting hia
will are not privileged in litigation over eatate hetween
pergons, all of whom clalm under testator, Hanefeld v.
.. 191M547, 254NWS821. See Dun. Dig. 10313 .

4%. Subdivision 3.

For a contession to a clergyman to be privileged It
must be penitential in character and made to him in
his professional character as such clergyman in confi-
dence while seeking religious or spiritual advice, aid,
or comfort, but the court cannot require the disclosure
of the confession to determine Iir It Is prilvileged. In
re Swenason, 183M602, 23TNWES). See Dun. Dig., 10314,

Statement of the witness held not given by way of
confession or in obtaining spiritual comfort or conso-

171M

lation and was not privileged. Christensen v. P., 180M
548, 250NW363. See Dun, Dig. 10314a.
Privilege of confidential communications made to

clergyman. 16MinnLawRev105.

G. Subdivinion 4. *

180M205, 230NWGE48,

In action on life insurance policy, testimony of dieti-
tian who had directed diet of insured, hetd admiasible.
First Trust Co. v. K., (USCCAS8), TIF(2d)48,

Information acquired by a physiclan in attempting to
revive a patient, and oplnions based thereon, are within
protection of section, althoupgh patient may have been
dead when such attempts were made. Palmer v. O., 187
M272, 245N'W146, See Dun, Dig. 10314,

A doctor may testify that he has been consulted but
he may not agalnst objection disclose any informatlon
which {e obtatned at auch consultation. Stone v. 8., 139M
47, 248NW285. See Dun. Dig. 10314,

Admission in evidence of privileged commmunication te
physicians was immaterial where other testimony re-
quired a directed verdict. Sorenson v, N, 195M298, 262
NWEE68. See Dun, Dig. 10314,

Whers examination and trentment of a patlent by two
or more physicians or surgeons is a unitary affair.and
patient permits one of them, as his own witness, to
testify as to whole matter, privilege 13 waived. Doll v, 8§,
20101319, 276NW281. See Dun. Dig. 10314,

CH. 92—WITNESSES AND EVIDENCE

RPréig\glege of physician performing autopsy. 12MinnLaw
evigg,

Communications bhetween superintendent of state hos-
gitaéagnd patient are privileged. Op, Atty. Gen., May
y 1 .

6. Subdivision b,

Commercial Unlon Ins. Co. v. C,
See Dun. Dig. 10315(20},

Court properly sustained objection to gquestion asked
prosecuting attorney with respect to a disclosure made
to him by an accomplice of accused who testified against
defendant, though proper foundation was lald for im-
peachment., 172M106, 214NWT782,

City clerk may withhold from public inspection let-
ters and papers which are not a part of regular flles
and records prescribed or required to be Kept by law,
or consist of communications made to city clerk or other
official in official confidence and public interest would
suffer by their inspaction or disclosure, Op. Atty. Gen.,
Oct. 26, 1933.

Confldential infermation given to child welfare board
should be classed as privilege and Its disclosure would
;)gagontrary to public interest, Op. Atty. Gen., Dec. 29,

Publie records of a munieipallity are open to inspection
g%r %gé{‘c[tizen of the state. Op. Atty. Gen, (59a-6), Apr.

Subject to thlas subdivision records of state department
of education and of public schools are open to any tax-
payer. Op. Atty. Gen, (8511), Apr. 2, 1935.

Records of Seed Inspection Division are open to In-
gpection by any one having a legitimate interest there-
in. Op. Atty, Gen, (136e), July 29, 13236,

7. Subdlvision 8. 3

Whether a plaintiff, committed to state hospital at
Fergus Fallg, might testify was a question for trial

183M1, 236N'WG24.

cnurt. Itoss v, D, 203M321, 281N'W7TH, See Dun. Dig.
10310.
9815. Accused.

1. In general,

Allusion to fact that defendant dld not take stand was
harmless in view of strong evidence of guilt, State v,
Zemple, 196M159, 284NW587. See Dun. Dig. 10307,

Prosecuting attorney cannot comment on failure of de-
fendant to testify. State v. Bean, 199MIig, 270NWO18.
See Dun. Dig. 10307.

TFallure of defendant to testify in his own behalf or
to produce evidence to meet that furnished by accom-
plices could not be considered against him. State .
Scott, 203M56, 2TINWSE32. See Dun. Dig, 10307.

2. Crosa-exnminntion of nccumed.

Statement of defendant in cross-examinatlon that he
never robbed anybody does not put his general char-
acter in issue. 181M566, 283NW307. See Dun. Dig. 2458.

There was no error in cross-examination of defendant
because It tended to subject him to prejudice on account
eof his associations and earlier career. State v. Quinn,
186M242, 243NWTO.

A defendant in a criminal case, who 1s & witnesa in
his own behalf, may be cross-examined upon collateral
matters to affect his credibility and to discredit him, and
to some extent state may lnquire into his past life, and
extent of the cross-examination 1a largely within dis-
cretion of trinl court. State v. McTague, 190M449, 252
NW446. See Dun, Dig. 10307, 10309,

9816. Examination by adverse party.

1. Object nnd effect of statute.

The record does not show that appellant had any
ground for complaint because of the ruling of court
enying hlm the right to cross-examine his co-defend-
ant while the latter was still on the stand after cross-
examination under the statute by respondent's attorney.
Lund v. O., 182M204, 234NW3i10. See Dun. Dig. 10327,

2. Who may he called. -

In action agalnst railroad there was no error in per-
mitting a distriet master car builder to be called by
plaintift for cross-examination, even though not occu-
pying the same position as at the time the cause of
action arose. 175M197, 220NWE02.

In a proceeding for discipline and dlsbarment of an
attorney, he may be called for cross-examination under
the statute. In re Halvorson, 175M520, 221INWS0T.

Dafendant in default of an answer could be called un-
der the statute. 1T76MI108, 22ZNW576,

A rallway section foreman held properly called for
cross-examination In actlon agalnst rallread. 176M331,
223INWEHE.

Attorney involved in transaction. but not a party, held
improperly called under this sectlon. 1303104, 230NW
2717,

In action against owner of truck, it was not reversible
error to permit driver of truck to be called for cross-
examination under statute, Ludwig v. H,, 187TM315, 245
NwW3Tl. See Dun, Dig. 10327,

Where summons and complaint were properly served
on a minor and he interposed an answer by his attorney
before any guardian ad litem had been appointed for him
and on day of trial a guardian ad litem was appointed,
such defendant was an actual defendant at the trial who
could be called for crogs-examination as an adverse
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party. Wagstrom v. J., 192M220, 255NW822, See Dun.
Dig. 4454, 4462,

Even though a minor defendant were not a proper
party defendant, it was not prejudicial error to per-
mit him to be called for cross-examination under the
statute, a5 he could have been called as a witnesa for
plaintiff and court would have permitted a cross-exami-
nation irrespective of the statute. Id. See Dun, Dig.
422, 10327,

Defendant in bastardy proceeding may be called and
examined. Op. Atty. Gen, Aug. 30, 1929,

3, In what actions or proceedings,

A bastardy proceeding is a civil proceeding, not a
criminal action, and defendant may be called by prose-
cution for cross-examination, State v. Jeffrey, 188M476,
247NWE92. See Dun. Dig. 10327d.

4. Scope of exnminatlon,

In action against driver of an automoblle and his
alleged employer for injuries sugtained in a colllston, In
which driver admitted alleged employment In hls plead-
ings, hetd it was improper to permit cross-examination
of driver as an adverse party upon issue of employment.
P, F. Colller & Son v. H. (USCCAS), T2F{2d)625h. 3See
Dun. Dig. 10327.

It was within discretion of trial court to restrict ex-
amination of defendant when called for cross-examina-
tion to matters within his knowledge and of which plain-
tiff had no proof at hand, Bylund v. C., 203M484, 281
NIW873. See Dun. Dig. 10327(49).

A plaintiff may prove his cause of actlon by cross-ex-
amination of the defendant., Id. See Dun. Dig. 10327(49).

Statute is remedial, to be construed and applied with
reasonable liberality, but this does not mean that party
calling adversary for cross-examination may assk any
question desired without regard to issues tried or status
of trinl, Id. See Dun. Dig, 10327(49).

5. Contradietion and Impeachment of witnean.

A party calling the adverse party under this section,
and falling to obtain the proof sought, held not entitled
to favorable decision on assumptlon that the testimony
glven was false, 178MGEG8, 22TNWEGE,

9. Error without prejudice.

Plaintiffs in taxpayers' sult to restrain construction of
o power plant were not prejudiced by the ruling of the
trial court refusing to allow them to call the village
attorney for crosa-examination under-the statute. Dauvies
v, V., 287TN'W1. See Dun. Dig. 10327

9817. Conversation with deceased or insane person.

14, In general.

Whother testimony, objected to as conversation with
a person sinee deceased, was improperly admitted, was
immaterial, where only conclusion possible under all
other evidence in case was that industrial commission
properly denied compensation.
267NW501. See Dun. Dig. 10316.

1. Who incompetent.

176M549, 221NWS08.

In action to enjoin barring of right of way claimed
by Frescrlption. defendant and her children had such
an interest in the subject-matter that they could not
testify as to conversations between plaintiff and thelr
deceased husband and father regarding the right of way.
171M368, 214N'W43.

Plaintiff in actlon for alienation or criminal conversa-
tion could not testlfy to admissions made to him by his
deceased wife concerning meretricious relatlons with
defendant, though defendant requested him to ask his
wife about the matter. 17TM5T7, 226 N'W195.

In action by wife alone to enjoin foreclosure of mort-
gage executed by husband and wife and cancel note
and 'mortgage for fraud, husband could test!fy as to &
%%ré%%rsation with a person since deceased. 1T3M462 227

1,

New debtor arising by novatlon was competent to
testify to conversation with deceased creditor. 180M
75, 230NW468,

Statements made by an injured person, since deceased,
to o party or person interested im the outcome of the
action, are inadmissible In evidence, and such statements
are not rendered admlssible in evidence by the fact
that they are part of the res gestae, or excepted from
the hearsay rule, or classed as verbal acts. Dougherty
B G, 6384&\1436, 239NWI163; note under §9657. See Dun.

ig, 10316. -

One Anancially interested in result of law suit may
not testify to conversatlona between deceased and other
?gé.lt(‘;b Cohoon v, L., 188M429, 24TN'W520. See Dun. Dig.

An executor or administrator, being merely legal rep-
resentative of estate, is a party to record but is not a
party to issue, and is not rendered incompetent to testify
with regard to conversations with Qecedent. Exsted v.
10, 202M521, 2TINWELS4.  See Dun. Dig. 10316(37).

Since statute operates to exclude otherwise competent
evidence, it should be strictly, although fairly, construed.
1d. See Dun. Dig, 10316,

Secilon applies to proceedings under Workmen’s Com-
penaation Aet. Kayser v. C., 204M5TE, 28ZNWE0L.  See
Lrun. Dig. 10216,

Trustee of a particular 100 shares of corporate stock,
although a party of record, was not a party “interest-
¢d in the events thereof” with respect to division of stock

Anderson v, R, 106M358,

§9817

not involved in the trust. Ieough v, S, 285NWE0). See
Dun, Dig. 10316, .

It was technical error to permlit a party to testify that
he had no conversation with decenased concerning a cer-
tain matter, but this would not require a new trial where
other evidence compelled conclusion that witness did
not participate in corporate affalrs involved. Id.- See
Dun. Dig. 10316,

A trustee of an cxpress oral trust in personalty, u
party to suit, but claiming no personal interest in trust,
Is not barred from testifying as to conversations with
deceased creator of trust. Salscheider v. IL, 286NW347.
See Dun. Dig. 10316.

1b. Helrs,

A beneficiary under & will may glve conversations with
the testator for the purpose of laying foundation to tes-
tify as to the testator's mental condition. 177M22¢, 226
NW1i02,

Declarations of a deceased grantor are not admis-
pible in an actlon by his heirs to set aside the deed be-
cause of the alleged undue Iinfluence and duress used
by the grantee in its procurement; such declarations not
being against the Interest of the grantor. Reek v. R.,
184M532, 239INWE99. See Dun. Dig. 10316,

In action by Personal represantative under Federal Em-
ployers’ Liability Act to recover damages for death of
employee, and also for conscious pain and suffering prior
to death, an adult son employee who was In no way de-
pendent upon him was competent to testify as to a con-
versation with degegned as to cause of action for wrong-
ful death, but wasa Incompetent to testify as to cause of
action for pain and suffering. Noesen v. M., 204M233, 283
NW246. See Dun, Dig. 10316.

1c, GConverantions hetween deceased and third persons.

Does not exclude testimony of husband of grand-
daughter and helr as to conversatlons with decedent.
181M217, 232NW1, See Dun, Dig. 10816.

Court rightly refused to strike as Incompetent testi~
mony of a witnesa not financially interested in suit, that
deceased admitted he had agreed to pay his son and
daughter for services they were rendering him. Hol-
land v, M., 18M172, 248NWT750. See Dun. Dig., 10316b.

Where so-called admiasion againat intereat of de-
ceased person is not in respect to specific iague litigated,
but rather indirectly or upon a collateral matter, evi-
dence going to contradict or explain same should be ad-
rsii;teéiégslsmpenger v. E., 194M219, 261NW185, See Dun.

Wives of men dealing with decedent were competent
to testify as to conversation hetween husbands and de-
ceased. Anderson v, A, I197TM252, 266NWB841, See Dun,
Dig. 103186,

1f. Aets nnd tranaactions in generanl.

As respecting gift of notes by decedent to plaintifr,
latter could not testify that deceased handed notes
properly endorsed to him and that he handed them back
to decedent to take care of them for him. Quarfot v.
S., 18971451, 249IN'WE6E.  See Dun, Dig. 103186,

‘Where clalmant introduced proof of statements of de-
ceased in respect to a collateral matter, not in nature
of a direct admission against intereat upon litizated
issue, It was error to exclude other statements of de-
ceased to meet or explain the statements introduced.
Empenger v. E., 194M219, 25INWT795. See Dun. Dig. 3237

Conveyances made of parts of farm on which parties
lived, as one family, were properly received as having
some tendency to show exlstence or nonexistence of a
contract to will property to daughter-in-law for serv-
ices rendered asg claimed by clatmant, but diaries of de-
ceased contalning no entries relatlve to any issue
titigated were not admissible. Id. See Dun. Dig. 10207.

It is desirable that court be liberal in receiving evi-
dence of collateral matter tending to prove or diaprove
alleged contract uypon which claim against decedent is
based, and whlile admissions agalnst interest by deceased
are admissible, self-gerving statements are not. I1d. See

Dun. Dig. 3408.
Res Gestae. 22MinnLawRev1gl,

3. Written admisaslons and acts. -

Action on [ife insurance policy held not required to be
submitted to jury on ground evidence of decedent's
fraudulent representation rested entirely on testimony
of survivor to transaction with decedent, as statements
of decedent weare contained in application signed by him
and attached to policy on which action was based, First
Trust Co, v. K., (USCCAB), TIF(2d) 48.

4, Converaation with whom.

A conversation by an interested party with a third
party, if otherwise competent, i3 not Incompetent because
overheard by a party since deceased. Slevera v. S, 18IM
676, 2B0NWS574. See Dun. Dig. 10316.

Insured was necessarily a partielpant in conversation
resulting in contract that if beneflciaries were not
changed, named beneficiaries would glve proceeds of pol-
icy to plaintiffa. Id. See Dun. Dlg. 10316.

3, Walving objection br cross-exnmination,

Question to plaintiff by defendant's counsel, held not
to open the door so as to permit him to testify gen-
erally as te conversations with deceamed. 175M27, 220
NW154,

7. Walver.

Objlection to competency of witness or evidence can=-
not be first raised on motlon for new trial er on ap-
peal. 178M462, 227NW501.
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0819-1., Witnesses in criminal cases.—If a judge
of a court of record in any state which by iis laws
has made provision for commanding persons within
that state to attend and testify in criminal actions in
thig staté certifies under the seal of such court that
there Is a criminal action pending in such court, that
a person being within this state is a material witness
in such action, and that his presence will be required
for a specified number of days at the trial of such ac~
tion, upon presentation of such certificate to any
judge of the district court of the county in which such
person resides, or the county in which such person ia
found if not a resident of this state, such judge shall
flx a time and place for a hearing and shall notify
the witness of such time and place.

If at the hearing the judge determines that the
witness is material and necessary, either for the pros-
ecution or the defense in such criminal actiom, that
it will not cause undue hardship to the witness to be
compelled to attend and testify in the action in the
other state, that the witnesg will not be compelled
to travel more than one thousand miles to reach the
place of tria] by the ordinary traveled route, and that
the laws of the state in which the action ig pending
and of any other state through which the witnegs may
be reqguired to pass by ordinary course of travel will
give to him protection from arrest and the servica
of e¢ivil and eriminal process, he shall make an order,
with a copy of the certificate attached, directing the
witness to attend and testify in the court where the
action is pending at a time and place specified in the
certificate.

This aet has been adopted by: Arizonn, Arkansas,
Colorado, Idaho, Indiana, Maine, Maryland, Massachusetts
Michigan, Mlnnesota Montana, Nebraska Nevada, New
Hampshire, New Jersey New York North Carollna North
Dakcta, Ohio, Oregon, Pennsvl»ama Puerto Rico, Rhode
Island, South Dakota, Tennessee Utah Virgima, West
‘.irglnia, Wisconasin, \Vyomlng

It the witness, who is named in guch order as above
provided after being paid or tendered by some prop-
erly authorized person the sum of ten cents a mile
for each mile by the ordinary traveled route to and
from the court where the action i{s pending and five
dollars for each day that he i3 required to travel and
attend ag a witness, faila without good cause to attend
and testity as directed by such order, he shall be
gullty of constructive contempt of court and shall
be punished according to law. (Act Apr. 11, 1935,
e. 140, §1.)

0819-2, Nonresident witnesses,—If a person, in any
state, which by its laws has made provision for com-
manding persons within that state to attend and
testify either for the prosecution or the defense In
criminal actions in this state, is 2 material witness in
an action pending in a district court of this state, a
judge of such court may issue a certificate under the
seal of the court statlng these facts and specifying
the number of days the witness will be required,
This certificate shall be presented to a judge of a
court of record in the county in which the witness
resides, or the county in which he iz found if not a
resident of that state.

If the witness i3 ordered by the court to attend
and testify in a criminal action in this state he shall
be tendered the sum of ten cents a mile for each mlile
by the ordinary traveled route to and from the court
where the action is pending and five dollars for each
day that he is required to travel and atiend as a
witness. A witness who has appeared in accordanhce
with the provisions of the order of the court shall not
be required to remain within this state a longer peri-
od of time than the period mentioned in the certifi-
cate. (Act Apr. 11, 19356, c¢. 140, §2.)

98190-3. Witnesses not to be subject to arrest or
service of process.~—If a person comes into this state
in obedience to a court order directing him to attend
and testify in a eriminal action in this state he shall
not, while in this state, pursuant to such court order,
bhe subject to arrest or the service of process, civil or
criminal, In connection with matters which arose be-
fore his entrance into this state under such order.
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If a person passes through this state while going
to another state in obedience to a court order requir-
ing him to attend and testify in a criminal action in
that state or while returning therefrom, he shall not,
while so passing through this state, be gubject to ar-
rest or the service of process, civil or criminal, in
connection with matters which arose before his en-
trance into this state pursuant to such court order.
(Act Apr, 11, 1535, c. 140, §3.)

9819—4, Interpretation of act.—This act shall be
80 interpreted and construed as to effectuate its gen-
eral purpose to make uniform -the law of the states
which enact it. (Act Apr. 11, 1936, c. 140, §4.)

. DEPOSITIONS

9832. Informalities and defects-——Motion to sup-
press,

Suppression of deposition, held not prejudicial error.
181M217, 232NW1. See Dun. Dig. 422.

Bond was sumclently identified in deposition of ex-
art witness on value make hig testimony admissible.
bacher v, ISSMZGS 246NW903 See Dun. Dig. 2715,

PERPETUATION OF TESTIMONY

Act to J:nrovide for perpetuation of evidence of sales
of pledged property. Laws 1931, c. 329, ante, §8359-1,

JUDICIAL RECORDS—STATUTES, ETC.

9851. Records of foreign courts.

Authenticated copy of defendant’s record of convic-
tion in another state, if under the same name, is prima
tacie evidence of identity. Op. Atty. Gen, Apr. 28 1028.

0852-1. Courts to take judicial notice.—Every
court of this state shall take judicial notice of the
common law and statutes of every state, territory
and other jurisdiction of the TUnited States. (Act
Mar. 24, 1939, ¢. 77, §1.)

The Uniform Judicial Notice of Foreign Law Act has
been adopted by: Illineis, Indiana, Maine, Marylaend,
Minnesota, Montana, North Dakota, Onio, Oregon, Penn-
sylvanis, South Dakota.

9852-2. Courts may obtain information—how.——
The court may inform itself of such laws in such
manner as it may deem proper, and the court may
call upon counsel to aid it in obtaining such informa-
tion. (Act Mar. 24, 1939, ¢. 77, §2.)

0852-8. Determination to be made by court.—The
determination of such laws shall be made by the court
and not by the jury, and shall be reviewable. (Act
Mar. 24, 1939, ¢. 77, §3.)

0852-4. Evidence.—Any party may also present to
the trial court any admissible evidence of such laws,
but, to enable a party toe offer evidence of the law
in another Jurisdiction or to ask that judicial notice
be taken thereof, reasonable notice shall be given to
the adverase parties either in the pleadings or other-
wise. (Act Mar. 24, 1939, ¢. 77, §4.)

0852-5. To be issue for court.—The law of a juris-
diction other than those referred to in Section 1 shall
be an issue for the court, but shall not be subject
to the foregoing provisions concerning judicial notice.
(Act Mar. 24, 1939, ¢. 77,

9852-6. Interpretation of act.—This act shall be so
interpreted and construed as to effectuate its general
purpose to make uniform the law of these states
which enaect it. (Act Mar. 24, 1939, e. 77, §6.)

0852-7. Title of act.—This act may be cited as the
Uniform Judicial Notice of Foreign Law Act. (Act
Mar. 24, 1939, c. 77, §7.)

9853. Printed coples of statutes, etec,

Mnson's Minnesotn Statutes 1927 were made prima
t%gge evigenco of the laws therein contalned by Laws
1929, e,

When a bill has possed both houses, is enrolled twlce,
and the enrolled bills are directly contradictery, In one
particular, and it is necessary to determine which of
the two acts the legislature intended to enact, the court
may examine the leg&‘?mtive journals to ascertain the
facts. 172M30§, 215N
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9855, Statutes of other states.
méjqnifor;r’} Judicial Notice of Foreign Law Act,
, ¢ T
All that is necessary to authenticate a state statute
to be used in evidence is to have a copy certified by
the Secretary of State under the great seal of the State.
Op. Atty. Gen,, Dec. 11, 1831

DOCUMENTARY EVIDENCE

0859, Affidavit of publication.

In action by administrator to recover purchase price
of land, oral testimony offered to show that in the verb-
al negotiations for the sale the land was described dif-
ferently from the description in the deed, was properly

Laws

rejected. Kehrer v. 8. 182M596, 236NW386., See Dun,
Dig. 3368(48).
9862, Official records prima fac'e evidence—Certi-

fied copies—etc,

Op. Atty. Gen,, Apr, 14, 1932; pote under $9880.

A judgment or order, in proceedingg for appointment
of a guardlan of an incompetent person and taking from
guch person the management of his property, is admisai-
ble in evidence in any litigation whatever, but not con-
clusive, to prove that person’s mental condition at time
order or judgment is made or at any time during which
judgment finds person Incompetent, Champ v, B, 197TM
49, 266N'W94, See Dun, Dig, 3348

Certifled copies of record of mortgage foreclosure by
advertisement in office of register of deeds are admis-
sible in Iowsa without complying with Mason's U. 8. C. A,
Title 28, §688. Bristow v. L., 221 Iowad04, 266NWSEDS8.

Records of state department of education and of public
schools are open to inspection by any taxpayer. Op.
Atty. Gen. (8511), Apr. 2, 1934,

UNIFORM BUSINESS RECORDS AS EVIDENCE ACT

The Uniform Business Records ag Evidence Aecet has
been adopted by: Idaho, Minnesota, Montana, North
Dakota, Ohio, Pennsylvania, South Dakota, Vermont,

9870-1. Definitions.—The term “business’” shall in-
clude every kind of business, profession, occupation,
calling or operation of institutions, whether carried
on for profit or not. {(Act Mar. 24, 1939, c. 78, §1.)

9870-2. Business records as evidence.—A record of
an act, condition or event, shall, in so far as relevant,
be competent evidence if the custodian or other qual-
ified witness testifies to its identity and the mode of
its preparation, and if it was made in the regular
course of business, at or near the time of the act,
condition or event, and if, in the opinion of the court,
the sources of information, method and time of prep-
aration were such as to justify its admission. (Act
Mar. 24, 1939, ¢. 78, §2.)

9870-3. Interpretation of act.—This act shall be so
interpreted and construed as to effectuate its general
purpose to make uniform the law of those states
which enact it. (Act Mar, 24, 1939, ¢. 78, §3.)

0870-4. Title of Act.—This act may be cited as the
Uniform Business Records as Evidence Act. {(Act
Mar. 24, 1939, c. 78, §4.)

9870-5. Inconsistent acts repealed.—All aects and
parts of acts which are inconsistent with the provi-
sions of this act are hereby repealed. (Act Mar.
24, 1939, c. 78, §5.)

LOST INSTRUMENTS

9871. Proof of loss.
Evidence to establish lost deed must be clear and con-

vincing., 181M45, 231NW414,
MISCELLANEOUS PROVISIONS
9876, Account books—Loose-leaf system, etc,

Uniform Buainess Records as Evidence Act., Laws 193Y,
78

Entries or memoranda made by third parties in the
regular course of business under circumstances calcu-
lated to Insure accurate and precluding any motlve of
misrepresentation, are admissible as prima facie evidence
of the facts stated. It is8 no longer an essential of admis-
gibility “that the witness should be somehow unavail-
able’” 1T4MESS, 219NWHO0E.

A hoapital chart was properly admitted as an exhibit,
Lund v. O, 182M204, 234NW310. See Dun. Dig. 3357(96).

Corporate "‘minute books held sufficiently identifled by
the testimony of one who was the auditor and a director
of the corporation, Johnson v. B, 182M385, Z234NWHEH0.
See Dun. Dig. 3345(16).

A letter written by one party to a contract, ln con-
firmation of it, in performance of an undisputed term
caliing for such a letter, accepted without question and

89896

retained by the other party, held such an integration
of the agreement as to exclude parol evidence varying
or contradicting the writing, Rast v. B, 182M392, 235
NW372. See Dun. Dig. 3368

Books of account regularly and properly kept and
maintained In one's business and identified te be books
of original entries are admissible in evidence, Meyers
v. B, 196M276, 264N'WT69. See Dun, Dig, 3346.

Account books kept by wife even if considered books
of defendant do not conclusively impeach his testimony
50 as to compel findings according to all entries therein.
}3?‘f.lt0terson v. R., 199M157, 271NW336. See Dun. Dig, 1345,

Ledger sheets of a bank were properly admitted in
evidence, though they were not correct as to charging
of certain checks, where cashier testified that they were
otherwise correct and that he had omitted to enter the
checks for his own purposes. Mendota State Bank v.
R, 103409, 28INWTET, Bee Dun. Dig. 3340.

In action on fire policy covering stock of goods where
only person who knew of sales and purchases was ab-
sent from trial, such person’s reports of sales and pur-
chases to another person and latter's notation thereof
should not be considered where such notations were not
understandable without explanation by the absent person.
Foot v. Y., 286NW400, See Dun., Dig. J346.

A party’s books and records are admissible in evidence
against him as admissions without statutory authentica-
tion necessary where he offers them in his favor., Wentz
v. G, 28TNW113. See Dun. Dig. 3345.

Books and records of a corporation the same as those
of an individual may alwaya be received in evidence
against it as admissions. T1d, See Dun. Dig. 3346,

9877. Eniries by a person deceased, admissible
when. *

This gection adds nothing to admissibility but declares
galgy what foundation shall be laid. 174MG&58, 219NW

0880, Minntes of conviction and judgment.

In abatement proceedings in district court, where one
has been convicted of viclation of city liguor ordinance,
certified copies of records of municipal court are admils-
sible. Op. Atty. Gen., Apr. 14, 1932,

9884, Certificate of conviction.
Op. Atty. Gen., Apr. 14, 1932; note under §3880.

9886. Inspection of documents,

An order granting or refusing inspection of books and
documents in hands or under control of an adverae party
{s not appealable. Melgaard, 187TM632, 246NW478. See
Pun. Dig. 2964, 298(49).

An order for Inspection of books and papers Is an in-
termediate order and so not reviewable by certiorarl.
Aspiund v. B., 203Mb533, 282NW473, See Dun. Dig. 1396,

9887. Bills and notes.—Indorsement, ete.

Promissory note could be introduced In evidence withe-
out proof of signature. 176M254, 223NW142.

Verified general denial {s insuffictent to require other
proof than the note itself. 180M279%, 230NWT85,

Denial of execution of an instrument puts in issue its
making, genuineness of signature, and delivery, where
alleged signer is dead. O'Hara v. L., 201M618, 2¥7NW232.
See Dun. Dig. 1918,

Where plaintiff alleges a written Iinstrument as an
esgential part of his case, execution of which iz denied
by answer, burden of proving execution is on plaintift,
and it is error to Instruct jury that burden of proof
is on defendant to show that instrument is a forgery
or not genuine. Id, See Dun. Dig. 1918, 3468, 3469,

A note sued on its prima facle proof of its execution
%0 a8 to make it admissible in evidence where answer 13
a verified general denial with no gpecific denial of ex-
ecution by oath or affidavit. Christianson v. L., 203M533,
282N'W273. See Dun, Dig. 1039.

9892, Federal census—-Population.

Though ordinarily inmates of training schools are net
to be counted as residents of county, county board should
accept official returns of federal or state census as basla
for determining whether or not a redistricting is re-
quired, even though inmates of such schools were count-
ed as residents. Op. Atty. Gen, (798d), Oect. 15, 1935,

Certifled copies of last federal census control for pur-
paese of determining number of liguor stores. (Qp. Atty,
Gen. (218G-13), May 17, 1933

9895, Instruments, records thereof, and coples,

Certificates of births recorded under Laws 1870, c. 26,
Laws 1887, c. 114, or Lawa 1913, ¢. §79, are admissible In
evidence as public records, but unregistered birth occur-
ring before passage of Laws 1913, ¢, 579, cannot now be
registered, and birth must be proven by other evidence,
though birth occurring subsequent to that enactment
may still be regisgtered with full probative effect. Op.
Atty, Gen, (225D, July 11, 1938,

9896. Abstracts of title to be received in evidence.
Introduction in evidence of an abstract without incor-
porating in settled case Instruments referred to in ab-
atract, which are claimed to create a defect or break In
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§9899

chain of title, 13 not effective to prove a breach of a
covenant of seizin in a deed. Baker v. R., 199M1483, 271
NW241, See Dun. Dig. 344.

9899, Fact of marriage, how proved.

Oral or written admlasions of other party that mar-
rlage exists are admissible in evidence to show common-
law marriage. Ghelin v, J, 136M405, 243NW443. Sece
Dun. Dig. 5794(79).

Evidence of general repute or of cohabitation as mar-
ried persons, or any other circumstantial or presumptive
evidence from which facts may be inferred, was com-
petent on gueation of common-law marriage. Welker's
Estate, 196M447, 2656NW273. See Dun. Dig. 5794.
17g}ommon-law marriage in Minnesota. 22MinnLawRev

9902. Confession, inadmissible when,

If statement of accused be considered as confession of
driving car while intoxicated, corroboration held sum-
g;ant.zwsztate v, Winberg, 196M135, 264NW578. See Dun.

K. .

9903, Uncorroborated evidence of accomplice.

Testimony of accomplices wag sufficiently corroborated.
173M598, 218NWI117,

Sufficleney of corroboration of accomplice. 1T6M175,
222N'WI06,

Where {t Is in fact present, It Is not error to instruet
that there i8 evidence to corroborate an accomplice. 176
MIT75, 22ZNW3086.

A witness is an accomplice If he himself could be con-
victed as & principal or accessory., One who glves a
bribe ia not an accomplice to the crime of receiving a
bribe. 180M4560, 231NW225.

Evidence held not to show that a witness was an ag-
complice and the court properly refused to charge as
ggmcorroboratlon. 181M303, 232NW335. See Dun. Dig.

Submitting to the Jury as a question of fact the gques-
tilon whether two witneases for the state were accom-

licea held@ not error. State v. Leuzinger, 182M302, 234

W308. See Dun. Dig. 2467(9).

Evidence corroborating testimony of accomplices held
sufficlent to support the conviction of bank officer for
larceny. State v. Leuzinger, 182M302, 234NW308. See
Dun, Dig, 2457(1).

In absence of requeat, instruction on necessity of cor-
roboration of accomplice was properly omitted, under
evidence. State v. Quinn, 186M242, 243IN'WT0.

Evidence held not to show witnesses were accomplices.
State v. Quinn, 186M242, 243INWTO,

Testimony of accomplice held suficiently corroberated
connecting defendant with the crime of arson. State v.
Padares, 18TM622, 246NW369. See Dun. Dlg. 2457,

Testimony of anccomplice held sufflciently corroborated
to sustain conviction of murder, State v. Jackson, 198M
111, 268N'W324. See Dun. Dig, 2457.

Instructions relative to correborating evidence to sup-
port testimony of an accomplice held to accurately state
12";151’9!. State v. Tslolis, 202M117, 27TNW409, See Dun. Dig.

Corroboration must tend to convict person so charged
and ls insuiliclent if 1t merely shows commission of of-
fense or clrcumstances thereof, State v, Scott, 203M56,
27T9NWE32, See Dun. Dig. 2457

Sectlen requires corroboration other than testimony of
another accomplice. T

Uncorroborated testimony of accomplices as to other
crimes cannot be made basfs of corroboration as to 8
separate offense for which a person is betn% tried. Id.

Faflure of defendant to testify in his own behalf or to
produce evidence to meet that furnished by accomplicea
could not be consldered against him. Id.

Where defendant procured Arthur, 19 years old, te
bring his triend Allen, 16 years old, to defendant’s apart-
ment, where he, In presence of Arthur, committed sodomy
with Allen, and then with Arthur in presence of Allen,
and was indicted for act with Allen, both boys being
witnesses called by atate, court charged correctly that
Allen was an accomplice, but erred in charging that
Arthur was not an accomplice as a matter of law. State
v. Panetti, 203M150, 280NW181, See Dun, Dig, 2457,

In prosecution for forgery ecvidence held sufficient to
corroborate testimony of an accomplice in lissuance of
traudulent relief orders, State v, Stuart, 203M301, 281
NW219, See Dun. Dig. 2457,

9004. In prosecutions for libel—Right of jury.
Truth, a defense to libel, 16MinnLawRev43s,
9905. Divorce—Testimony of parties.

Evidence held sufficlent to establish willful desertion.
Graml v. G., 184M324, 238§NWGE83. See Dun. Dig 2776,

990514 .

COMMON LAW DECISIONS RELATING TO WIT-
NESSES AND EVIDENCE IN GENERAL

Sec §§9870-1 to 9870-5, relating to laws of other states.

1. Judiclal notlee.

The courts recognize the fact that tuberculosis in its
inclplent stage i3 uaunlly not an incurable malady. Eg-
gen v. U. 8 (CCAS), 58F(2d)616.
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It is common knowledge that standard automobiles
are held for sale by dealers for schedule prices, even
when old or used cars are traded in. Baltrusch v. B,
183MAT0, 236NWYI24, See Dun, Dig. 3451.

It is matter of common knowledge that a sterilization
operation upon a male properly done in due course ef-
fecta sterflization. Christensen v, T., 190M123, 256 NW620.
See Dun. Dig. 3451,

Courts take judicial notice of topography of state.
Erickson v. C, 190M433, 252NW213, See Dun. Dig. 34539,

It is common Kknowledge that recuperative sources
differ very much in Individuals even ¢f same age and
outward appearance. Howard v. V., 1910245, 253NWTE6.
See Dun, LMg, 3451, .

The court judicially knows that mail would ordinarily
be recelved at Morris, Minn., one day after it was de-
posited In St. Paul, Minn. Devenney's Estate, 192M2§5,
256NW104. See Dun. Dig. 3456.

District court may tale judicial notice of authority of
particular municipal court. Untiedt v. V. 135M239, 262
NW5G8, See Dun. Dig. 3452,

Court cannot take judicial notice of practical construc-

tlon of city charter, State v, Goodrich, 195M644, 264NW
234. See Dun. Dig. 3452,
It i3 a matter or common knowledge that hazards are
created likely to lead to disastrous results where a driver
suddenly swerves out of his trafftc lane at & point where
he has no opportunity of seeing what ls approaching
from other direction. Cosgrove v. M., 196M6, 264NW134,
See Dun., Dig, 3451.

On appeal after second trial, evidance taken at firat
which is no part of record at second cannot be considered
by Judicial notice or otherwise. Taylor v. N, 196M22,
264N'W139. See Dun, Dig. 3485,

It 1s well known that a river often, either suddenly or
gradually, varies its course and flows to a greater or
legser extent within river bhase or wvalley. Lamprey v,
A, 197M112, 266NW434. See Dun, Dig, 3451.

It s common knowledge that by reason of dry and hot
summers, lakes in southern part of state suffered great
lowering of the water level during years prior to 1835.
Meyera v, L., 197TM241, 266NW861, See Dun. Dig 3451,

Court takes judiclal notlce of progeas of distributing
bottled milk at retail. Franklin Co-Op. Creamery Asgs'n,
v. E, 200M230, 27T3NWE0I. See Dun, Dig. 3461,

1t iz common knowledge that speed of street cars is
reduced on approaching street intersections, Geldert v,
B., 200M332, 274N'W245, See Dun. Dig, 3451,

It is common knowledge that industrial insurance is
frequently written on lives of children of tender age
without their knowledge and consent, and that in many
instances group policies are written covering lives of all
employees In industry without knowledge or consent of
such employees, or at least some of them. Dight v. P,
201M247, 276NW3. See Dun. Dig, 2451,

It is common knowledge that asidewalks are often
laid and repaired by abutting owner after council has
ordered them built or repaired. Nelson v. C., 201MI05,
2TENW234, See Dun, Dipg, 3461,

Municipal court and supreme court on appeal must
take notice of provisions of city charter. Prudential
Co, v. C, 202MT0, 27TNW351. See Dun, Dig. 3452

Since the Declaration of Independence, the law of Great
Britaln and its dependencles is the law of a foreign
country and, like any other foreign law, is a matter of
fact with which the courts of thig country cannot bhe
presumed to be acquainted or take judicial notlea of,
but which must be pleaded and proved. Greer v. P, 202
M&33, 27TON'WSEGE. See Dun, Dig. 3453,

It 13 common knowledge that large department stores
suffer so from depredations of shopliftera that private
detectives are hecessary for protection., Hallen v. M,
203M349, 281NW291. Sece Dun. Dig, 3451,

It Is common Knowledge that nothing imposes upon a
motorist the duty of extra care more than ley or slippery
é‘gg{ls. Luce v. G., 203M470, 28INWS812, See¢ Dun, Dig.

Court will take judicial notlece that a snow fence of
peculiar character used only by railroads constitutes a
warning of presence of a railroad crossing. Massmann v,
G., 204M170, 282NWSB15. See Dun. Dig, 3451,

It cannot be concluded g8 & matter of common or ju-
dicial knowledge that deflation of a left rear tire could
not have caused swerving to right, whether sudden or
otherwise. Lestico v. K., 2040125, 383NW122,  See Dun.
Dig. 3451,

It i3 common knowledge that persons other than those
in need of poor relief are upon payrolls of government
on its wvarlous projects under PWA, QWA and WPA,
Blackwell, 286NWG13. See Dun. Dig, 34b1.

Judicial notice 1s to be taken with caution and every
reasenable doubt as to propriety of its exercise in a given
case should be resolved agalnst it. State v. Clousing,
285NWT11l. See Dun, Dig. 3448.

Admtission by demurrer does not extend to facts of
;\;}g)ch court will take judicial notice. Id. See Dun. Dig.

Ordinance requiring a fee of $25 per year for license
to engage in business of plastering held not so unrea-
sonable as to justify judicial notice of the fact. Id. See
Dun, Mg, 3451,

1t is common knowledge that raisers and feeders of
livestock for slaughter often borrow moley in order to
carry on and c¢an do so only by giving as securlty chat-
tel mortgages upon stock belng raised and fed for the
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market, Mason City Production Cr. Ass'n v, S, 286NW
713, See Dun, Dig. 3451,

It is common knowledge that short turns cannot safely
be negotiated with an automobile going at_35 miles an
hour. Wenger v. V,, 286NW885, See Dun. Dig. 3451,

Court will not take judicial notice of health regula-
tions. Op. Atty. Gen. (225b-4), May 21, 1935.

2. Presumptions and burden of proof. .

There is a presumption that death was not suleidal,
New York L. I. Co. v. A, (CCAS8), 66F(2d4)705.

In action against city for fioeding of basement, court
properly charged that burden of proving that storm or
cloud burat was an act of God or vis major was upon
the defendant. National Weeklies v. J., 183M150, 235
NWI05. See Dun. Dig. T043.

Consumer of bread discovering a dead larva in a slice,
which she did not put in her mouth must prove the
bhalter's negligence, and court properly directed wverdict
for the defendant. Swenson v. P, 183M289, 236NW310.
See Dun. Dig. 3782, 7044,

It will be preaumed that county officials proceeded to
spread and collect taxes as was their duty under statute,
though record in suit does not so show. Republic L. &
8, Co. v. B, 187TM373, 246NW¢615. See Dun. Dig. 3435,

Absence of proof on a vital issue loses case for party
having burden of proof on that issue, no matter how
difficult or impossible it is to procure evidence on that
particular point. McGerty v. N., 191M442, 254NWG01.
See Dun, Dig. 3469.

There 18 a presumption that public officers will con-
form to the congtitution. Moses v. 0., 192M173, 266NW
617. See Dun, Dig. 3435,

In absence of evidence to contrary, presumption that
letter properly addressed and posted with proper postage
affixed is recelved In due course controls. Devenney's
Estate, 192M245, 256NW104. See Dun. Dig. 3445.

Legislature is presumed to have acted with knowledge
of all facts necessary to make an intelligent clasaiflca-
tion of persons and things. Board ¢of Education v. B,
192M3267, 266NWBY4, See Dun. Dig. 1677 tor 1679.

A public officlal is entitled to presumption that in per-
formance of his duties he acts in good faith according
to his best judgment. Kingsley v. I, 192M468, 25TNW
95. See Dun. Dig. 3435, .

In action for death in elevator shaft to which there
were no eye witnesses, sentence at end of charge “with
reference to the presumption of due care that accom-
panied the plaintiff, the burden of overcoming that_ pre-
sumption rests upon the defendant” held not prejudicial
in view of accurate and more complete instruction in
body of charme, QGross v. G. 194M23, 253INWLHT. See
Dun, Dig. 7032(99). ’

Tn action for death by falling into elevator shaft to
which there was no eye witness, it is not absolutel
necesgary for plaintiff to prove precise manner in whic
deceased. came to fall into pit, even It any of alleged
negligent acts or omlssiong have been proven, which
reasonably may be found to be cause of fall. Id.
Dun., Dlg. 7043,

Presumption of due care by decedent yields to credible
undisputed evidence. Faber v. H., 194M321, 260NWS500.
See Dun. Dig. 2616, 7032,

Circumstantial evidence may rebut presumption of due
care of a deceased. Id. See Dun. Dig. 2616, 7032,

One who loses his life in an accident is presumed to
have exercised due care for hig own safety, but presump-
tion may be overcome by ordinary means of proof that
due care was not exercised. Oxborough v. M, 134M335,
260NW305, See Dun. Dig. 3431, 7032,

Guardlan of insane insured person who escaped from
insane asylum and disappeared cannot continue to re-
cetve disability benefits upon a mere presumption of con-
tinuance of life and continuance of disability, but must
show actual physical existence and continuing disabilit
as required by policy. Opten v. P.,, 194M580. 261INWI1ST.
See Tun, Dig. 3438,

Doctrine of res ipsa loquitur does not apply in mal-
practice case and opinion evidence of medical experts is
necessary to make out a case, Yates v. G., 198M7, 268
NW670. See Dun. Dig. 3469.

Presumption of regularity on part of public officers
must necessarily prevail until there iy some credible evi-
dence to show failure in that regard. Judd v. C., 188M
590, 272NW577. See Dun. Dig. 3426,

One who purchases a municipal warrant is charged
with notice of law under and by virtue of which such
ohligation is issued. Id. See Dun. Dig. 6718.

Those dealing with a municipal corporation in matter
of public improvements are conclusively presumed to
know extent of power and authority possessed by munie-
ipal officers with whom they deal.

Publie business trahsacted on a legal holiday is legal
in case of necessity, existence of which will be presumed
in abaence of a showing to contrary. Ingelson v, O,
199M422, 2T2NW270. See Dun. Dig. 3433, 3436, 3064,

Presumption fa that services rendered by a _child to a
parent 1n home are gratuitous, Anderson's Estate, 199
M588, 27T8NWB9. See Dun. Dig. 7307.

Acts by a municipal officer in charge of a department
are presumed to be in performance of official dutles
when acts relate to matters confided to his control and
supervision. Theisen v. M., 200M515, 274NWE17. See
Dun. Dig. 343F.

See
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A police officer is presumed to know the law and that
it is malfeasance to assist gpamblers. State v. Ranasch,
201M158, 276NWE620, See Dun. Dig. 2448a.

Neither fraud nor undue influence is presumed, but
must be proved, and burden of proof rests upon him who
asserts it, Berg v, B,, 201M179, 27T6N'W&§36. Sec Dun, Dig.

Pleadings generally determine upon whom iz burden
of proof, and party who has burden of proof carries it
throughout the trial. (Hara v. L., 201M618, 27TNW232,
See Dun. Dig. 3448, 3469.

Where plaintiff alleges a written instrument as 2n
easential part of his case, execution of which ls denied
by answer,- burden of proving execution is on plaintiff,
and it is error to Instruct jury that burden of proof is
on defendant to show that instrument is a forgery or
not genuine. Id. See Dun. Dig, 1918, 3468, 3469,

Right of defendant to have plalntiff bear burden of
proof s one of substance and not of form, and denial of
right in instructions is prejudiclal error. Id. See Dun,
Dig. 3468.

Burden of proof extends to every fact essential to
recovery. Jd. See Dun. Dig, 3468, 3469,

Burden of establishing causal connection between vio-
lation of statutes and injury 1s upon plaintiff. Fred-
rickson v. A, 202M12, 27TNW345. See Dun. Dig. 7043.

There 1s a strong presumption that that which has
never been done, cannot by law be done at all. First
g;%nzneapolis Trust Co., 202M187, 2TTN'W899, See Dun. Dig.

Proposition that where a fact of a continuous nature
Is shown to exist at a certain time, there is a presump-
tion of law that it continues to exlist, at least for a
reasonable tlme, does not apply to guestion of title and
poasesdion of a diamond ring, which 1s too often trana-
ferred by gift, pledge, or otherwige. Exsted v. Q, 202M
fi4d, 2TINWELEY, Bee Dun. Dig, 3438.

Presumptions are indulged to supply place of facts and
are never allowed against ascertained and established
facts which annul them, Luce v. G, 203M470, 28INW8§12.
See Dun. Dig., 3430.

It is to be assumed that one lawfully appointed special
police officer to serve process for a justice of peace and
effectively performing duties for many vears qualified

in accordance wit g . . .
1 2egorde ce with law. Russ v, K., 285NW472. See Dun

Inferences in findings of fact may properly be drawn
from ubsence of person at trial, Foot v. ¥, 286NW4100,
See Dun. Dig. 3444,

Distinction between risk of non-persuasion and duty
of producing evidence, 15MinnLawRev600.

3. Death from absence.

After seven years’ unexplained absence without tid-
ings, absentee is presumed to be no longer living, but
there is no presumption that he died at any particular
time during seven years, and death at an earller date
than expiration of period must be proved like any other
fact by party asserting it. Carlson v. E., 188M43, 246NW
370. Bee Dun. Dig, 3434,

‘Where absentee’s marital relatipns were extremely un-
happy, he was insolvent and a drunkard, and had an-
nounced hls intention of seeking employment elsewhere,
jury was not justified in finding death occurred prior to
expiration of seven-year, perlod. Id.

There is a rebuttable common-law presumption that
a person no longer lives who has disappeared and has
not been heard from for a period of seven years, and In
such a cage burden is upon one who seeks to show death
prior to expiration of seven-year period, and such a
death must be shown by evidence that preponderates in
favor of that solution of the disappearance. Sherman v.
M., 191M607, 256N'W1i3. See Dun., Dig. 3434,

In a disappearance case, circumstantial evidence may
justify a finding of death prior to explration of seven-
year period even in absence of a showing that absentee
was exposed to a specific peril at time he was last heard
from. Id. Bee Dun. Dig. 3434.

To give rise to presumption of death after seven year's
unexplained absence, such abasence musat be from last
usual place of abode or resort. White v. P., 193M263, 2568
NWE1Y. See Dun. Dig, 3434, 4844,

Under presumption of death after seven years unex-
p‘]ained absence, there is no presumption as to specifie
time of death, and it is not filing of petition for admin-
istration or rendering of decree that fixes date of death
as of any particular time. Hokanson’'s Estate, 138M428,
270NWE89. See Dun, Dig. 3434,

Presumption of death from seven years' absence. 19
MinnLawRev777.

4, ———Suppression of evidence.

‘When a party fails to produce an available witness
who has knowledge of facts and whose testimony pre-
sumably would be favorable to him, and falls to account
for his absence, jury may indulge a presumption or draw
an inference unfavorable to auch party. M & M Securities
Co. v. D, 190M57, 250NW801. See Dun. Dig. 3444.

Whex:e relevant evidence is within control of a party
whose interest it would be to produce it and he fails to
produce it witheout a satisfactory explanation, jury may
infer that evidence if produced would have been unfav-
orable to such party. Vorlicky v. M., 28TNW109. Sea
Dun, Dig, 3444,
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5. Admissibllity in general.

Circumstantial evidence is ag competent in a personal
injury action as in any other. Sears, Roebuck & Co. wv.
P. (USCCAS8), T6F(2d)243.

.Evidence of vioclation of a statute or ordinance which
has not been enacted for the protection of the injured
person is immaterial. Mechler v. M., 1§84M476, 233N'W605.
See Dun, Dig. 6976.

A witness for plaintiffs was not permitted to testify
to declarations of the living grantor impugning the
grantees' title, except insofar as such testimony refuted
or impeached that given by such grantor. Reek v. R.,
184M532, 239NW599. See Dun, Dig. 3417.

Teatlmony of tncidenta of dissatisfaction and animosity
between grantors and grantees months and years prior
to the execution of the deed was properly excluded as
immaterial and too remote to affect the issue of duress.
Reek v. R., 184M532, 239N'WE99. See Dun. Dig. 2848.

Testimony to show that one defendant had said plain-
tiff waa crazy or foollsh was hearsay as to the other
defendant, and irrelevant, under the pleadings, as to
both defendants, Kallusch v. K, 185M3, 240NWL108. See
Dun, Dig. 3286, 3287..

It was not error to exclude an opinion of witness al-
ready testified to by him. Supornick v. N, 190M1%, 250
NW716, See Dun. Dig, 10317.

Plaintiff, in libel, could not testify as to effect of pub-
lication on his wife and daughter caused by treatment
accorded them, or their conduct and sctions in his pres-
ence. or oral statements to him detailing remarks and
conduct of others resulting in thelr humiliation, Thor-
son v. A, 190M200, 251NW177. See Dun. Dig. b555.

It was not error to admit in evidence fragments of
bone from plaintff’s skull where there was controversy
as to character of injury to her head. Johnston v. S, 190
MZ269, Z51NWE25. See Dun, Dig, 32568.

In action on life poticy, court did not err in sustaining
objection to question to defendant’'s district manager
“do you know whether or not the company would have
fasued the policy to Mr. D., if it had known that he had
been a bootlegger,” such manager having nothing te do
with approval of applications. Domico v. M., 191M215,
2B3NWS538, See Dun. Dig. 3254,

Where offered testimony is competent and material,
its reception 1s not discretionary with court; there being
no objection raised as to proper foundation being lald.
Taylor v. N., 192M415, 266NW674. See Dun. Dig. 9728,

Cost of manufacture or production of property is gen-
erally held admisgsible as tending in gome degree to
establish wvalue. Fryberger v, A, 194M443, 260N'W§25,
See Dun, Dig, 257648, - R

In action for death of pedestrian killed@ while leading
horses upon shoulder of paved highway, witnesses who
examined locus in gquo morning of next day were prop-
erly permitted to testify as to tracks of horses salong
shoulder and across the ditch about where accident
occurrad, and ag to skid tracks of a car, it being sufficient
that such foundation as situation permits be lald. Raths
v. 8., 195M225, 262NWE63. See Dun, Dig. 3313.

Court dtd not err in sustaining a&n objection to appel-
lant's inquiry as to plaintiff’s occupation, for her attor-
ney had In open court admitted it to be what appellant
deaired to prove, Paulos v, K., 195M603, 263NWJ13, See
Dun, Dig. 3230.

Negative testimony ls competent and of probative value
and weight to be given thereto is for jury, considering
all eircumstances surrounding witnesses at time of acei-
dent. Polchow v. C., 199M1, 27¢NWE73. See Dun. Dig,
3238.

In trial of clalm by daughter agalnst estate of mother
for gervices rendered after 1925, contents of letter writ-
ten by mother to daughter in 1918, requesting her to
come nome and help with farm work because sons had
gone .to war, were properly excluded as irrelevant and of
no probative value. Anderson’s Estate, 199MG588, 27TINW
89,7 See Dun. Dig, 7307.

Igsgue being as to cubic contents of dikes, engineers’
fleld notes recording center heights of dikes were prop-
erly admitted as evidence, where there was testimony
showing uniform slop or angle of repose of embankments
so that measurement of height showed also base. Bar-
nard-Curtiss Co. v. M., 200M327, 274NW229. See Dun, Dig,
3229, ..

Where there was no offer of proof that plaintiff knew
aor could know that defendant was under influence of
intoxicants while she was his passenger, affer of proof
to show that defendant was under influence of intoxieat-
ing liguors several hours after accldent dild not go far
enough. Vondrashek v, D,, 200M530, 2T4NWG19. See Dun,
Dig. 9717,

Where court held oral promlise to will property void
under statute of fraud, but allowed claimant reasonable
value of services rendered decedent, there was no error

in excluding evidence of value of estate as bearing on *

reasonable value of services, decedent's promise not be-
ing madée with reference to value or to amount of serv-
ices to be rendered by claimant. Roberts’ Estate, 202M
217, 2TTNWE49. See Dun. Dig., 2567, 3247.

In action by city employee against street rajlway com-
pany for personal injuries, evidence in regard to work-
men's compensation received by plaintiff was properly
exlclug’:t?:;i.é Peterson v, M, 202M6€30, 27INWE88. See Dun.
Dig. .

CH. 92—WITNESSES AND EVIDENCE

Questions asked plaintitf's wite with obvicus purpose
of arousing sympathy of jury by showing that she was
in bad health should have been excluded and answers
gtz;lélscken. Ross v, D, 203M321, 281NWT6. See Dun, Dig.

In action for damages for personal injuries to a boy
burned by electricity when taking hold of a cable which
cameé In contact with a high power line, court properly
permitted plaintiff to show customary practice of in-
sulating non-current metallic wires on power poles that
cameé within reach of person satanding on the ground.
Schoerr v. M., 203M384, 281NW523. See Dun, Dig. 7049,
REzigqlence before administrative tribunals. 23MinnLaw

evHsl

6. Admisslonn.

Oral or written admissions by claimant that she is
single and not married are admissible agalnst her on
question of comman-law marrla%e. Ghelin v. J. 186M405,
Z43N'W443. See Dun. Dig. 65734(79).

Admissions made by an insured after he had trans-
ferred to plaintiff's all of his interest in fire Insurance
policies, covering certain property against loss by fire,
are not admissible in evidence to establish defense that
insured willfully set fire to property. True v. C., 187M
636, 246NW474. See Dun. Dig. 3417

Statements of physiclans furnished by beneficiary to
in.surer as part of proof of death of insured are re-
ceivable in evidence as admissions of beneflciary. Elness
v, P, 180M169, 251N'W183. See Dun. Dig. 3410,

Statements made by a physician in proof by husband
of hia disability, three months before his death. nature of
which wife did not know, were not admissible against
her wher ghe sued on policy as a beneficiary, Id.

A statement made to plaintiff by & mere clerk or sales-
man in store, immediately after an accident, ag to posi-
tion of a platform, dild not bind store or establish any
negligence on its part. Smith v. K., 190M294, 251NW285.
See Dun. Dig.. 3410,

Plaintiff sulng employee of garage who at itlme of
accident was «driving car of third person on his own pri-
vate business held not estopped in irarnishment to claim
liability of liability insurers of such third party by alle-
gationd in main action that defendant waa operating auto-
mobile in business of garage. Barry v. 8, 1%1M71, 253
NW14. See Dun. Dig. 3208,

Effect of an admission by one representing a_corpora-
tion depends upon whether individual has authority to

gpeak for it. Peterson v, 8, 132M315, 256NW308. " See
Dun. Dig. 3418,
Admissions, if material, are always admissible. Hork

v. M., 193M366, 258N'W576. See Dun. Dig, 3408,

While it:is ordinarily improper for either court or
counsel to read pleadings to jury, ¥et, even without its
introduction in evidence, an admisgion in a pleading may
he read to jury in argument for adversary of pleader.
Id. &ee Dun, Dig. 3424, 9783a.

Allegation in answer of an agreement between de-
ceased and husband of claimant, under which parties
lived as one family on farm of deceased, cannot be conr
strued into an admiasion of a contract between deceased
and claimant to pay her for services rendered him as a
member of household, Empenger v. E., 134M219, 25INW
796, See Dun. Dig. 3424,

Bank suing co-owners of a farm ag pariners on a note,
purporting to he signed by them as a partnership, was
not thereafter estopped In a auit by a third party to
claim that there was no partnership and that certain
co-owner was alone liable on theory of having signed
under an agsumed name, firgt action being settled and
there being no findings or judgment. Campbell v, 8,
194M502, 261NW1. See Dun. Dig, 3218,

Pleadings of a party may be offered In evidence by his
cpponent to show admission, Id. See Dun. Dig. 3424,

Where complaint Iln another action was Introduced to
fmpeach witneas, it was proper to permit attorney who
prepared complaint to testify that witnesa had not made
statement alleged in complaint and that allegations
therein were of attorney's own origination. Tri{-State
;l‘ranst’er Co, v. N, 198M537, 2T0NWGB4. See Dun, Dig.
4

An admission of a town in its pleading does not pre-
clude interveners from that town to prove that facts are
to contrary In proceeding involving validity of orzaniza-
tion and houndaries of a city. State v, City of Chisholm,
199M403, 273NW235., See Dun, Dig. 3424,

Court erroneously refused to Dermit cross-examina-
tion of landowner tn show that he had made verified
application for reduction of taxes on claim that land
had been assessed in amounts exceeding true and agtual
value, Minneapolis-8t. Paul Sanitary Dist, v. I, 201M
442, 27TTNW3%4. See Dun. Dig. 3424a.

Sworn statement of car dealer in registration of a car
that it was absolute owner of a car in possession of
salesman was a persuasive admission that would credit
claim that salesman was absolute owner under a con-
ditlenal sales contract, as affecting liability of aales
agency arising out of negligence. Flaugh v. E. 202M
615, 2TINWE82, See Dun. Dig. 3408.

Admissions of a grantee in a deed as to Intention of
parties are sdmissgible. Papke v. P, 203M130, 280NWISI.
See Dun. Dig. 3306, 3409.

Copiea of a party's income tax statements are admis-
sible as admissions of the facts therein stated. Wentz
v. G., 28TNW113. See Dun. Dig. 3408. .
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A party’s books and records are admissible in evi-
dence against him as admigsions without statutery au-
thentication necessary where he offers them in his
favor. Id, See Dun, Dig. 3345.

7+ Declurations.

In action against railroad for death of braleman, con-
ductor’s report to railroad and statements by him at in-
vestigation following accldent as to facts thereof, in-
consistent with his testimony, held admissible as sub-
stantive evidence of declarations of his principal. Chica-
go, St. P, M. & 0. R, Co, v. K., (CCA8), 102F(2d)352.

Once a trust is established the subseguent acts or dec-
larations of the donor are not admissible in derogation of
the title of the beneficiary. Bingen v. F., (CCAS), 103F
(22)260, rev'g (DC-Minn), 23FSuppdss, .

Statements of good health in applications for ;‘eln-
statement of government insurance and for drivers
license are statements against interest and admissible
in action on war risk pelicy for total disability. Walsh
v. U, 8, (DC-Minn), 24FSupp877.

Income tax returns made by deceased in which he re-
ported that he was single were admissible as declara-
tions against interest in a proceeding by one agalnst his
estate as common-law wife, Ghelin v. J., 186M405, 243
NW4432., See Dun. Dig, 57%4(79).

Declarations made to hospital and in application for
passport and in the execution of a void holographic will
were not admisalble as evidence of pedigree or as part
of res gestae in a controversy by one claiming a com-
mon-law marriage with decedent. Ghelin v, J., 186M405,
24IN'W443. See Dun, Dig, 5794{79).

Declarations fn denial of marriage made by other party
to third persons not in presence of or acquiesced in by
person claiming common-law marriage are inadmissible.
Ghelin v. J., 186M405, 243NW443.

One claiming commeoen-law marriage cannct introduce
in evidence her own declarations to third persons not
made in the presence of or acquiesced in by other party.
G}bel(i;ng)v. J., 186M405, 243NW443. See Dun, Dig. 3287a,
6794 .

In action under “double indemnity” provision of life
poliey, court erred in permitting phyatcian to testify to
statement made by deceased relative to past occurrences
resulting in injury. Strommen v. P., 187TM381, 246N'WG632.
See Dun. Dig, 32%2.

In workmen's compensation case, explanation by de-
ceased of cause of his limping was incompetent. Blias
v, 8, 189M210, 248NW754, See Dun, Dig. 3300.

In workmen's compensation case, history given physi-
clan called to treat deceased employee, Insofar as it in-
cluded recitala of past events, was lnadmlasible, Id. See
Dun. Dig. 3301.

Trial court properly ruled out evidence of declarations
of deceased grantor whose deed had been placed in escrow
to effect that contract under which it had been so placed
had been abandoned and that he had resumed possession
‘and control of premises. Merchants’ & Farmers' State
Bank v. Q. 18%M528, 260NW366.

Excluslon from evidence of a self-serving letter writ-
ten by plaintiff was proper, Pettersen v. F., 134M265,
260NW225. See Dun. Dig. 3287a.

Where, in action for personal injuries caused by mov-
ing a one-man street car on a curve so_that plaintiff was
struck by swinging rear end of car while he was seek-
ing passage thereon, a passenger on car stated that she
informed motorman-conductor of presence of plaintiff
coming to car, it was error to exclude her following
statement that plaintiff must “have gone the other
way’'; night being dark and ralny, and she being in a
position for observation superior to that of motorman.
Mardorf v. D., 196M347, 266NW32, See Dun, Dig. 3237,

Court properly excluded a aself-serving paragraph in
s letter. Xolars v. D, 197M183, 266NW705. See Dun. Dig,
330ba.

There was no error oh accounting of guardian in ad-
misgion of evidence as to a statement made by guardian,
before his appointment, as to what feesa he would charge,
if appointed. Fredrick v. K. 197M524, 26TNW473. See
Dun. Dig. 3288,

Letter from a ratlroad claim department to a claim
agent containing self-serving declarations held inadmia-
sible. qznéi'?,rino v, N., 199M369, 272NW267. See Dun, Dig.
3286, | a. -

Evidence as to conversations relating to a compromise
or settlement, between parties to action and relating to
one of issues to be litigated, 1s inadmissible, Schmitt v.
E., 198M282, 272NW277. See Dun. Dig. 3425,

Statement of deceased that child would get what was
coming to her was too ambiguous to support a finding
that deceased intended that daughter should receive com-
pensation for her services, Anderson's Estate, 199M588,
273NW89. See Dun, Dig. 7307.

In action by one clalmlng a parol gift of land from his
father, court erred in excluding plaintiff's offer to ex-
plain why he stated in bankruptcy proceedings that he
wasg only a tenant and not ewner. Henslin v. W, 203M
166, 280NW281. See Dun. Dig. 10351,

A party has a right to explain contradictory statements
made by him which have been receivedl in evidence., Id.

Declarations of an insured shortly before his death
appearing to have been made in a natural manner and
not under ecircumatances of guspicion concerning his
plans and designs are admissible to show his condition
of mind. Scott v. P., 203M347, 282N'W467. See Dun, Dig.
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confeaslons of third
21Minn

Admissibility ot extra-judicial
parties. 16MinnLawRev437.

Statementa of facts agalnst penal interests,
LawRevl1§1.

8. Collateljnl facis, occurrences, and transnctions.

In an action for fraud, where the value of the assets
of o financial corporation at a given time is in igaue, ita
record books and history, both before and after the
time in guestion, may be examined and received as bear-
ing upon such value at the time of the transaction ln-
ggﬂed. Watson v. G, 183M233, 236N'W213. See Dun. Dig.

Where agreed price of automobile was in dispute, and
it waa seller's word sagainst buyer's, trial court had a
large discretion In admitting testimony of collateral mat-
ters tending to show which of the two conflicting storles
is the more probable, Baltrusch v. B., 183M470, 236NW
924, See Dun. Dig. 3228(52).

Competent evidence tending to show defendant’s gullt
Is admissible even though it proves his participation In
some other offense. Btate v. Reilly, 184M266, 238NW492.
Bee Dun, Dig. 2459(53).

In actlon agalnst city for damages growing out of car
going through railing on bridge, held not error to ex-
clude proof of other cars going on sidewalk on such
gé'%%g%.os'%‘racey v. ., 185M380, 241N'W3%0. See Dun. Dig.

In action to recover installment upon land contract
wherein defendant counter-claimed and sought to enjoin
termination of contract by statutory notice on ground
that conveyance and contract constituted a mortgage,
court did not err in excluding verifled complaint in ac-
tion brought by defendant to cnforce contract to convey
other land made at same time. Jeddeloh v. A., 188M404,
24TN'W512, See Dun, Dig, 6156.

‘Where there is conflict in testimony of witnesaes rele-
vant to issue, evidence of collateral facts having direct
tendency to shew that statements of witnesses on one
slde are more reasonable is admlssible, but this rulg
should be applied with great caution. Patzwald v. P,
188M557, 248N'W43. See Dun. Dig. 3228(52).

In action to recover license fee from holder of gas
franchise, evidence of practical construction of similar
ordinance granting electricity franchise was admissible.

City of South St Paul v. N, 189M26, 248N'W283. See
Dun. Dig. 3405.
In action to recover for injuries received in a fall

in defendant’s salesroom, based on its alleged negligence
in permitting waxed linoleum floor to becomes wet and
sloppy, rendering it slippery and dangerous to users
thereof, it was competent and material to prove that
shortly after plaintiff slipped and fell thereon, another
person slipped and almost fell at substantially aame
g;gge. Taylor v. N.,, 192M415, 256NWET4. See Dun, Dig.

Where so-called admission againat interest of deceased
person is nol in respeect to specific issue Htigated, but
rather indirectly or upoen a collateral matter, evidence
going to contradict or explain same should be admitted.
Empenger v. B, 194M219, 261NW185. See Dun. Dig. 3233.

On igaue of fraud, court properly admitted transactions
between parties tending to prove that one was taking
undue advantage of other whenever he could. Chamber-
lin v, T., 185M58, 261NWET7. See Dun, Dig. 3252

Tn action for personal injuries received when alipplng
on floor in place of business, court erred in refusing to
permit testimony of one of plaintiff’s witnesses to effect
that a short time after plaintiff had fallen witness en-
tered same room and slipped and nearly fell at substan-
tially same place. Taylor v. N., 196M23, 264NW139, See
Dun, Dig. 3253,

In order to prove incompetency at time of a partlcular
transaction, it is proper to show a subsequent adjudica~
tion of incompetency. Johnson v. H, 197TM496, 267NW486.
See Dun. Dig. 3438, 2449, .

Evidence was properly admitted of other sales of stock
with the same provision, for repurchase on demand, made
with the knowledge and sanction of the president and
oflicials ef defendant. Thomsen v, U. 198M137, 263NW
109. See Dun. Dig. 3253.

Where an important issue in automobile case was
whether defendant and his witness were intoxicated, it
was not error to allow defendant to show that unfitting
conduct of witness resulted from injuries in accident, aas
against contention that defendant had no right to bring
out fact that witness had been injured in accident. Tri-
State Transfer Co, v. N., 198M537, 270NWGS4, See Dun.
Dig, 3237a.

There can he no valld objection to defendant's bolater-
ing his own case by making most of a matter partly de-
veloped by plaintiffs. Id, B8ee Dun, Dig. 9799,

In action for injuries suffered by ecar owner when he
attempted to enter car on request of garage mechanic
while it was several feet from floor on hydraulic holst,
court did not err in recelving plaintiff’s testimony that
at a prior time he had at same mechanic's request safely
entered_same car on _same holst at same elevation. Bisp-
ing v. K., 202M19, 27TN'W2bd. See Dun., Dig, 3252, 2253.

Trial court has a large discretion in admitting evi-
dence of collateral or similar matter to issues on trial,
as an aid to Jury, where, as to such issues, the oral
testimony 1s In Irreconcilable confliet, Id.

Witness was correctly permitted te state what par-
ticular fact caused her to remember testimony regard-
ing her interview with owner ¢f car when he called’ at
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her employer’s garage where car was taken for repairs
after accident. Neeson v, M. 202M234, 27TNWS16. See
Dun. Dig. 3233, . .. .

In proeceeding under workmen's compensation act for
death of motorman suffering heat stroke, it was not error
to exclude offer of proof that.no other claim for heat
stroke had been made against street railway during its
long operation of its gtreet cars by electricity. Ruud wv.
M., 202M480, 2T9N'W224, See Dun. Dig. 3229,

‘Where there is no direct evidence of cause of death
and finding of suicide or accident is an inference de-
termined by probabilities of the evidence, practice or
habit of insured in doing a certain act is relevant and
admissible to support or rebut inferences suggested by
g;igence. Scott v. P., 20IM547, 282NW467. See Dun. Dig.

Evidence that a person Is of careful and prudent hablits
is inadmissibie to prove that he was not negligent upon
& particular occasion. Ryan v. 1., 204M177, 283NW120.
See Dun. Dig. 7051(39),

In automohbile collision case court properly sustained
objections to question to defendant as to whether in all
of his driving he had ever had a collislon with anybody.
Jd. See Dun, Dig. 7061(89). .

In action to determine validity of ordinance requiring
fuel dealers to carry liabllity insurance, court did not
err in excluding evidence of certain persons engaged In
guch business that they had never had an accident. Sver-
kerson v, C., 204M388, 283NW5H55. See Dun. Dig. 3241,

Admissibility of evidence of a collateral fact depends
upon whether it has a direct, logical tendency to prove
or diaprove facts in issue, and question is not so much a
question of law as of sound, practical judgment to be
determined with reference to facts of particular case,
Laughren v, L., 285NW531l. 8ee Dun. Dig. 3252

814. Mental operation, state of condition. A

In libel case, it was competent for plaintiff to testify
relative to his own mental suffering the cause and ex-
tent thereof. Thorson v. A, 190M200, 261INW177. Bee
Dun. Dig. 55655, .

Where motive, bellef or intention with which an act
is done is material, a party may show fact directly by
his own testimony, Henslin v, W., 203M166, 250N WwW281.
See Dun. Dig, 3231

A party in possession of land under parel gift may
teatify directly to the fact that he made Improvements
olilftthedla.nd and paid the taxes jn reliance upon the
gift. .

8. Agency.

While agency may be proved by the testimony of the
agent as a witness, evidence of the agent's statementa
made out of court are not admissible against his al-
leged prinecipals before establishing the agent's author-
ity. Farnum v. P, 182M338, 234NW646. See Dun. Dig,
3410(36), 143(T1).

One to whom another wag introduced as vice-president
of a8 corporation held entitied to testify as to his conver-
sation to prove agency. National Radiator Corp. v. B,
182M342, 234NW643. See Dun. Dig. I(77)..

A prima facle case of agency 1s sufficient to authorize
recelving in evidence a statement of the agent. State v,
Irish, 183M439, 235NW625. See Dun, Dig. 241

10. Hearsay.

Expreasions of pain are admissible on the issue of
physical disability, as against- the objection of hearsay.
Proechel v.- U, (CCAR), 53F(2d)648. Cert. den., 28TUS658,
538CR122. See Dun, Dig. 3292,

Testimony that deceased wife of decedent said that
she had given plaintiff certain notes by having decedent
husband ‘endorse them over to plaintiff, held admissible
as exception to hearsay rule. Quarfot v. 5., 1B89M451,
249IN'WE68. See Dun. Dig. 3291

Repetition of signals between englineer and his fire-

man, when approaching crossing, where collision oc-
curred, was hearsay and properly excluded. O'Connor
v. C.. 190M277, 251N'W674, See Dun, Dig. 3286.

Purpose of hearsay rule, and its only proper use, iz to
exclude what otherwise wonld be testimony untested
by cross-examination and unvouched for as to trust-
worthiness by oath. Lepak v, L., 195M24, 261NW484., See
Dun. Dig. 3288.

Making of an alleged oral contract being within issues
and relevant, it was prejudiclal error to exclude as hear-
say otherwise competent.testimony of terms of such
contract. TId.

in contest between two groups claiming to be helr of
escheated estate, testimony of one of petitioners as to
what he had learned from hig father respecting death
of a near relative was properly received, relating to a
matter of family history. Gravunder's Estate, 195M487,
263N'W458, See Dun, Dig, 3295. .

Foundation heing properly laid, hospital records were
admissible against objection that they were hearsay.
Schmidt v, R, 196M612, 265N'W816, See Dun. Dig, 3357,

Certificate of undertaker was rightly excluded as of no
probative force on issue tried—it being palpably hearsay
of deputy coroner not a physician, Miller v, M., 198M447,
2TONWER9, See Dun, Dig. 3286,

Lost section and quarter coerners may be proven by
reputation. IL.enzmeier v. E.199M1¢, 270NWET7. See
Dun, Dig. 8010, -

Upon issue of whether driver had consént of owner
to operate at time and place an accident occurred, a
witness who heard instruction of owner, given to oper-
ator at time .latter took motor vehicle, may testify as
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to what they were for purpose of showing extent of con-
sent given, and such instructions are not hearsay, but
are part of isgue of consent and admissible as original
evidence. Patterson-Stocking, Inc, v. D., 201M308, 2T6NW
737. See Dun, Dig. 3287.

In action by car owner against garage for Injuries re-
ceived when plaintiff attempted to enter car on request
of mechanic while {t waa elevated several feet upon hy-
draulic hoist, car tipping over, court did not err in ex-
cluding testimony that rules and instructions of garage
corporation strictly prohibited any one from entering a
car when elevated on a hoist, plaintiff having no knowl-
edge of such rules or instructions. Bisping v. k., 202M
19, 27TTNW255. See Dun. Dig. 583%a.

That part of hearsay report of a4 ¢rime commission was
received when offered by plaintiff is not good reason
for admitting another portion thereof later offered by
plaintiff, Clancy v. D., 202M1, 277TNW264, See Dun. Dig.
3237, 3286.

In action by candidate for city councilman against
newspaper for libel, grand jury report, crime commis-
sion reports, and reports or resolutions of local associa-
tizcgrés, were inadmissible as hearsay. 1d. See Dun. Dig.

Statements of facts against penal interests,
LawRev181,

11. Res gentie, .

The atatement of an employee, a citly salesman solicit-
ing orders, when in the course of his employment he
entered the piace of business of his employer near the
close of his day's work, that he had fgllen on the street
ag he came In, coupled with the statement that he was
going home, was properly held competent as res gesta.
Johnston v. N., 183M309, 236NW466. See Dun, Dig. 3300.

Statement of one defendant is admissible against her,
but not against a co-defendant. Dell v, M., 1854M147, 238
NWIL. See Dun. Dig. 3421(83).

A statement of the plaintiff's client, the defendant Ada
Marclel, to her father a few hours after {t was claimed
that a settlement was made of two causes of action
brought by her against her father-in-law and co-defend-
ant Amos Marckel, that she was to receive 310,000 was
not a part of the res gestee and was not proof of a
gettlement nor of the receipt of money. Dell v. M, 184M
147, 238N'W1, See Dun, Dig. 3300. -

Defendant’'s talk and conduct hear commission of of-
fense was admissible in prosecution for driving while
drunk, State v. Reilly, I184M266, 238NW492. See Dun.
Dig. 3300.

Testimony of conversation between deceased wife and
witneas wherein wife complained of her husband's drink-
ing was admissible as part of res geste in action by hus-
band for wrongful death of wife, Peterson v. P., 186
M583, 244NWE8. See Dun, Dig. 3100.

Where one joint adventurer sold out to another a let-
ter written by one of them to bank acting as escrow
agent held admissible as res geats. Mld-West Public
Utilities v. D., 187TM580, 246NW257. See Dun. Dig. 1300.

Statement of deceased employee to another employee
that he had bumped his leg held admissible as part of
res gestae. Bliss v. 8, 189M210, 248NW754. See Dun.
Dig. 3300. .

Testimony as to the declaration of persons in posses-
sion of property tending to characterize their posses-
sion is admisaible under res gests doctrine. Pennlg v.
8., 189M262, 249NW39. See Dun. Dig. 3306,

In a collision of passenger train of one defendant with
freight train of other defendant. where croasing of their
roads wag governed by an automatic signal system,
there was no abuse of judicial discretion in excluding
testimony of a declaration made by engineer of Great
Northern to third parties, four or five minutes after col-
lision; said engineer having fully testifled to what he
said and did prior to collision. O'Connor v, ., 1930M277,
25INWE74. See Dun. Dig. 3301.

Court did not err in refusing to permit plaintiff to
testify to a statement he overheard his brother make
more than half an hour after he set fire Involved in ac-
tion on flre poliey. Zane v, H.,, 191M382, 254N'W453. See
Dun. Dig. 2301.

Plaintlff may not bolster up his case by testifylng as
to self-serving declarations made by him as a part of
res gestane. Fliacher v. C., 193M73, 258NW4, See Dun.
Dig. 3305a.

Testimony of witness that driver of car made state-
ment, I just came from Rochester where 1 have been
on business for the company,” shortly after and at place
of accident. was a recital of paat events, not connected
with accldent, and was not a part of res gestae or com-
petent to prove agency. Wendell v. S, 194M368, 260NW
503. See Dun. Dig. 230L

Time element i3 sometimes consldered {n determining
whether declarations are rea geste or narrative, but It
iz not considered controlling, Jacobs v, V,, 199MET2, 273
NW245. See Dun, Dig. 3300,

Ag affecting admissibility of statement of employee as
a part of the res gestse, consideration should be given
to facts that at time statement was made there was an
entire lack of motive for the employee to misrepresent,
as where injury appeared so insignificant that employee
could not have given a thought to subsequent application
for compensation. Id.

In workmen’s compensation cases a llberal policy
should be followed in admission of declarations as part

21Minn
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of res gestm in order that purpese of compensation act
be carried out. Certaln statements made by deceased ap-
proximately forty-flve minutes after accident held prop-
erly admitied us part of res geste. Id. See Dun. Dig.
2301.

In action for injuries to building due to fall of water
tank in process of repalr, statement of dying helper that
building was rotten, shoring held, and tank was full
of water, wag inadmissible as a coneclusion rather than
statement of fact. I’acific Fire Ins. Co. v. K., 201M&00,
2TINW226. See Dun. Dig, 3311

A res gestae stutement 18 inadmissible if it is a mere
conclusion rather than statement of fact, Id. See Dun,
Dig, 3300.

Whether statements following an accident are res ges-
tae js primarily for the trial court. Noegen v. M, Z04M
233, 283N'W2446, See bun. Dig, 3300, 3101, X

With evidence of agency in record, declaratlon; of
agent in course of principal’'s business become u,dmlssnblcs
against latter us part of res gestae. Schlick v. B, 286NW
356, See Dun. Dig. 3300,

Res Gestae. £2MinnLawRev39l,

1114, Articles or olifjects counected with occurrence or
transaction.

Where car owner's son was in car, at time companion
was killed, and disappeared same night, it was error
not to receive such son's hat Iin evidence as a circum-
stance bearing upon who was driving cur. Nicol v. G,
188M69, 247TNWSE. See Dun. Dig. 3258.

It was not error to recelve in evidence a revolver
found in path plaintiff's brother took when fleeing from
scene of arsaon, in action on fire policy., Zane v. H,, 191
M382, 254NW463. See Dun, Dig. 3258,

Use of & human skull on examination of an expert
witness on guestion whether ingured committed suicide
or accidentally was shot was not Improper. RBackstrom
v. N, 194M67, 269NW681. See Dun, Dig. 3258.

It was not improper for defendant to mark statements
belonging to plaintif as defendant’s exhibits, and then
offer all of it in evidence where offer was made only for
purpose of getting into record exceptlon to court ruling
that entire statement was not admissible. Tri-State
Transfer Co. v. N, 198M5L37, 270NW684, See Dun., Dig.
9721a.

In aetion for injuries from electricity it was not error
to receive in evidence shoea and trousers worn by in-
jured porson, showing holes burned by current, oven
though counsel In open court admitted that plaintiff re-
ceived burna. Schorr v. M., 203M384, 281NW5H23.  See Bun.
Dig. 2996, 3258,

In laying foundatlon for receipt In evidence of object
claimed to have been cause of accident, it Is ordinarlly
encugh that witness can 1dentify such objlect. Leastico
v. I, 204M125, 283INW122. See Dun. Dig, 3208,

12, Documentary evidence.

See §§9852-1 to 9852-7 relating to business records,

The record books of bankts ané financial corporations
subject to the supervigion of the superintendent of banks,
when shown to be the regular record books of such a
corporation, are admlssible In evidence without further
proof of the correctness of the entries therein. Watson
v. G., 183M233, 236NW213. See Dun. Dig. 3346,

A letter from the defendant to the plaintiff, written
after suit was brought, was not erronheously received
when the objection came from the defendant. Harris v,
A, 183M292, 236NW468. See Dun. Dig. 3409.

Recital in lieu bond as to making of note and mert-
gege was evidence of such faet in action on bond.
%)z%riibelski v. P., 186M24, 242W'W342, Hee Dun., Dig. 1T730a,

In unlawflul detalner apainast leasee, ndmission in evl-
dence of unsfgned pamphlet contailning plaintiff's plan
or organization, held error. Oakland Meotor Car Co. v.
K., 186M45b6, 243NW673. See Dun. Dig. 3363.

Records of life insurance company made and kept in
usual course of business were admissible in evidence,
and sufficlency of foundation therefor was for trial
court. Schoonover v. P, 187TM343, 245NW476. See Dun.
Dig. 3346, 4741, :

Court did not err in holding that there was sufliclent
foundation for Introduction of a photograph of place of
‘?:?E;dent' Kourl v. O, 191M101, 253NW98. See Dun. Dig.

Matter of sufficiency of foundation for intreduction of
photograph is largely for trial court. .

Testimony of life insurance agent that he was famillar
with instructions given him by Insurer, was sufflcient
foundation for Introduction In evidence of instructlon
that agents should not furnish claim blanks unleas
policy is in force. Kassmir v, P., 1931M340, 254{NW446.
See Dun. Dig. 3244, 3251

Unsigned writing of deceased widow that daughter
was to have all property after her death, held inadmis-
sible a8 evidence of contractual ohligation. there being
nothin% to indicate that writing was complete or that
it would not contaln much more if and when completed.
Hanefeld v, I, 19103547, 254N'WE21. See Dun. Dig. 1734,

Record of affidavits filed pursuant to §9648 was com-
petent proof of taxes and insurance paid subsequent to
foreclosure sale by holder of sherifl's certificate. Young
v. P, 192M446, 266N'W906. See Dun. Dig. 33565,

in a death action whereln 1t appeared mother of de-
cedent was sole beneficiaty, mortality tables were ad-
misggible to show life expectancy of the mother, even If
not admissible to show l1ife expectancy of decedent., who
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was in jll health.
See Dun. Dig. 3353, i .

Mortality tables were admissible in evidence in action
for death though evidence indicated that decedent had &
weak heart. 1d.

1t was error to receive in evidence a copy of a police
report made by officer called to the scene of accident.
Duffey v. C., 193M2358, 258NWT744. See Dun. Dig. 3348.

Certain accommodation notes were so connected with
testimony relating to note involved in action by accom-~
modation maker for damages for breach of agreement to
hold him harmless that evidence touching thereon was
properly received. Cashman v. B, 195AI195, 262NW216.
See Dun, Dig. 3237,

Court was justified fn holding that foundation for in-
troduction of hospital records was properly laid by stip-
ulation and conduct. Schmidt v. R., 196M612, 265NW816.
See Dun. Dig. 3357.

There i3 no parallel between hearsay reports of police
ofltcers and hospital charts kept by an attending nurse
for information of physician in charge of patient. Drax-
ten v, B, 197TM511, 26TNW498. See Dun. Dig. 3258,

There was ng error in permitting injured plaintiffs
doctor to refresh his recollection from hospital chart
ldentifled by him as one made during his treatment of
her at hospital. Id. See Dun, Dig. 10328.

Certificate of undertaker was rightly excluded as of no
probative force on issue trled—_it being palpably hearsay
of deputy coToner not a physician. Miller v, M., 198)M497,
2ZTONWS6D.  See Dun. Dig. 3348

Falgity of allegations in a reply may be estabilished by
affidavit. Berger v. F., 198M513%, 27T0NW58%. See Dun.
Dig. 7664.

A pleading in one action may be used as an admisston
against same party in another action. Tri-State Transfer
Co, v. N., 138M537, 2TONWE684, See Dun. Dig. 3424.

Admission of hospital chart in evidence was proper
under doctrine enunciated in Schmidt v, Riemenschneider
156M612, 265NWR16. Taaje v. S, 199M113, 27INW109, See
Dun, Dig. 3357. .

\Vhep signatures uare proved it is presumed that an
affldavit was actually sworn to by person who signed as
:tlﬁlan.t, rﬁnd :fk[;rout tdog? not embrace a fact necesasaly

o negative taking of affldavit, presumption will it.
Sicwert v. O, 203M314, 2T8NWI62 - See Do Dix joo?

Instruction as {o pPurpose, welght, and use 1o be made
Tu T hEalth foald correet Taine v & CShas,” Derson

s . Palne v. . 202] 2
257, See Dun, Dig, 3354, 021462, ZTINW

Admisslon of mortality tables In evidence was not
error, although deceased was not in normal: health at
time he was killed. Id. See Dun. Dig, 3353,

In procesdings under Workmen's Compensation Act to
recover compensation for death of motorman suffering a
heat stroke, it was not error to exclude from evidence
records In offlce of vital statistics showing a high death
rate due to extreme heat during the month involved.
Ruud v. M., 202M480, 279NW224. See Dun, Dig, 3347,

In action for rent against one claiming that h a8
only acting as agent for his son in !‘entgl.ng stor: cvgn_
taining stock of goods purchased from third person, billa
advertising a sale of stock purchased, circulated by a
certain company of which defendant was president, were
?I?tglsslible in ?‘vldence as b}earing on defendant’s interest

usiness. Gates v, H, 202ZM&10, 2TONWT11l. Re
Dig sans 0, 2THNWT1L. .See PDun.

In actlon for injuries caused by nulsance at oil ste-
tion wherein issue was whether defendant was in pos-
session of station, court did not err In admitting in evi-
dence defendant’s application to city authoritles to oper-
ate the station as well aa a siamp used on sales slips at
statlon, Indlcating or characterizing manner of conduat-
ing station. Neetzelman v, W, 204M2§, 283NW4Rt. See
Dun. Diw 3347. :

1245, I’hotographs.

Where defendant was permitted to introduce four
photographs of two atreet cars after they had bheen
jacked up to permit release of occupants of automobile,
1t ¢ould not be gaid that it was error to admit one photo-
graph introduced by plaintiff and described by witnesa
as “the way it looked when they were jacked up.” Luck
v. M., 191M503, 254N'W609. See Dun. Dig. 3233.

There wasa no error in recelving in evidence for pur-
poses of illustration and comparison an X-ray of pelvia of
a female two years older than injured plaintiff, X-rays
of whose pelvis _went in_ evidence without objection.
g),;!:“)a.s.‘(ten v. B., 197M511, 267NW498., See Dun. Dig. 3260,

Albrecht v. P, 192M3557, 25TNW3TL.

12%. Besxt and secondary evidence.

A naturalization certificate lost or destroyed by fire,
may be proved by oral testimony where there ts no court
record of fts issuance and no better evidence available.
Miller v. B., 190M352, 251N'W682, See Dun. Dig. 3277,

Testimony of o witness of his own knowledge as to
rental income of certain property was erroneously
stricken as not best evidence, though he had books ot
account which were avallable, State v. Walso, 136M525,
265NW345. See Dun, Dig. 3263, :

Admisaibllity of parcl evidence to prove a divorce. 16
MinnLawRevili.

1234. Demonstrations and experiments In court,

There was no error in permitting a sheriff to demon-
gtrate by lying on floor position and pesture of deceased’'s
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hody when found.
See Dun. Dig. 3255.

Use of skeleton and hammock to demonstrate nature
of 'injuries held not prejudicial, Timmerman v. M., 159M
376, ZTINWE9T. See Dun. Dig, 9722,

In proceeding to obtain compensation for death of
motorman sulfering heat stroke, refusal to admit in
evidence experiment made with car operated by empDloyee
in respect to heat discharged in motorman's cab from
operation of car, made several montha after injury in
question, was matter resting largely in discretion of com-
mission to admit or reject, Bruce v. M, 202M480, 27INW
224. See Dun. Dig. 3246.

13, Parol evidence nffecting writings.

Where from letter itself, in which writer expressed an
intention to give certain mortgages to plaintiff, inten-
tion of writer could not be deterimined with reascnable
certainty, evidence of surrounding circumstances at time
of writing and subsequent acta with respect to the
mortgagor was admissible to show intention of alleged
settlor of trust at time of writing, Bingen v, F,, (DC-
Mlnn)l 23FSupp®58. IRev'd on other grounds, (CCASE), 103
F(2d)260, .

Recelpts on checks can be explained by parel evidence,
unless receipt embodles a contract. Wunderlich v. N.,
(DC-Minn), 24FSuppi40.

Where a contract uses the phrase to give a deed and
“take a mortage back,” parol evidence is admissible in
aid of construction In determining whose note wasg to
be secured by such mortgage. Spielman v. A., 183M282,
236NW319. See Dun. Dig. 3397,

Parol evidence held inadmissible to vary the terms of
a written contract. Nygaard v. M., 183M388, 23TNWT.
See Dun. Dig. 3368 .

Parol evidence is inadmissible to show that a legisla-
tive bill was passed at a2 time other than that stated
in_the leglslative journals. Op, Atty, Gen, May 1, 1931,

in replevin where defendants counterclaimed for dam-
ages for misrepresentations of plaintiff and defendants’
own agent, parol evidence was inadmissible to vary or
destroy the written stipulation and release by which the
cause of action against the agent was settled and joint
tort-feasors discharged. Martin v. S, 184M457, 230NW
219. Bee Dun. Dig. 2368.

An unconditional bond of a corporation, agreeing to
pay to the holder therein named a stated sum of money
on a fixed date, lawfully issued and sold for full value,
cannot he varied by parcl. Heilder v. H., 186M494, 243NW
699, See Dun. Dig. 3368.

It was not error to exclude &n offer of proof to effect
that, upon failure of n lessee to effect jeint insurance,
lessor took out insurance payable to himself only, pur-
pose being to show a modification of lease and substi-
tution of another tenant. Wilcox v. H., 186M500, 243N'W
711t. See Dun. Dig. 3375.

Oral testlmony is inadmissible to show that parties
meant is an unambiguous written contract. Burnett
v, H, 187M7, 244NW254. See Dun. Dig. 3407.

Oral evidence was admissible to show true considera-
tion for assignments of contract and notes reciting
consideration as ‘‘value received.” Adams v. ., 187M209,
244NWS10. See Dun. Dig. 3373.

Parol e¢vidence is inadmiassible to show that indorse-
ment on negotiable instrument was intended to be “with-
out recourse.” Johnson Hardware Co. v, K. 188M109,
246NW663, See Dun., Dig. 1012, 3368,

Extrinsic evidence 18 not admissible as bearing on in-
tent of insurer where policy 13 unambiguous. Wendt
v. W, 188M488, 24TN'W569. See Dun. Dig. 3368,

Parol evidence Is inadmiasible to show that a prom-
isgory note, which by its express terms is payable on
demand, is not pavable untll happening of a condition
subsequent, Fljozdal v. J., 188M612, 248N'W215. See Dun.
Dig. 3374n(92).

Asgignment of rents to mortgagee reciting conalder-
ation of one dollar contained no contractual considera-
tlon and real consideration c¢ould be shown. Flower v.
K., 189M461, 250N'W43. See Dun. Dig. 3373.

Parol evidence 1s admlssible to show fraud in induce-
ment of a written contraet. National Equipment Corp.
v. V., 1930M594, 252N'W444, See Dun. Dig. 3376.

To he justified in setting aside a written contract and
holding it abandoned or substituted by a subsequent
parol contract at variance with its written terms, evi-
dence must he clear and convincing, a mere preponder-
ance being insuficlent. Dwyer v. 1., 190M616, 252NW
837. See Dun, Dlg. 1774, 1777, :

Even if it be supposed that a signed writing is but
partial integration of a contract, a parol, contempo-
raneous agreement 18 Inoperative to vary or contradict
the terms which have been reduced to writing. Me-
Creight v. D., 191M489, 254N'WG23. See Dun. Dig. 3392.

Proof of promissory fraud, inducing a written con-
tract, cannot be made by representations contradictory
gé’thhe terms of the Integratlon. Id. See Dun, Dig., 3376,

Backstrom v. N, 194M§7, 259NW6SL.

Oral agreement of real estate mortgagee to extend
time of payment to certain date in consideration of
mortgagor giving chattel mortgage on crops to secure
payment of taxes was not void as an attempt to vary
terms of written Instrument, which Instrument was
within statute of frauds. Hawkins v. H., 191M543, 254
NWE809. See Dun. Dig. 8855.

Parol evidence rule prohiblta proof of a contempora-
neous parol agreement In contradiction of terma of
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;;é%ig.ing. Crosby v, C., 192M98, 265NWE853. See Dun. Dig.

Although the name of plaintiff’s husband was signed to
conditional sales contract by which plaintiff procured
an automobile from dealer, parol evidence was admis-
sible to show that she was real purchaser of car. Saun-
ders v, C, 192M272, 256NW142, See Dun. Dig. 3371

It being admitted that the conditional sales contract
was blank as to price and terms when signed by the
vendee, oral testimony was admissible, as between the
parties to the contract, to prove that the price and terms
thereafter inserted by the vendor were not those agreed
to or authorized. Id. See Dun. Dig. 3370,

Cause of action being for fraud and deceit, parties
were not restricted by rule that parol evidence may_ not
be received to vary or contradict written contracts, Nel-
gon v. M., 193M455, 258NWH28. See Dun, Dig. 3376.

Intent of parties to a written instrument must be
gathered from words thereof after consideration of
whole instrument, and evidence as to intent should not
be resorted to unless there s some uncertainty or
ambiguity arlsing from words used. Towle v. F., 134M
520, 261N'W5, See Dun, Dig. 3399(84).

In action on promissory note by payee, defendant could
testify and defend on ground that it was orally agreed
that dismond for which note was given could be re-
turned if not satisfactory to woman. Hendrickson v,
B., 194M628, 261NW189, See Dun. Dig. 3377

Parol evidence is admissible to show that an Instru-
ment was delivered to take effect and become operative
?(riﬂy on happening of a certaln contingent future event.

A parol contemporaneous agreement is inoperative to
vary or contradict terms which have been reduced to
writing. Id.

On_a claim agalnst his father's estate for services ren-
dered, it was not error to admit evidence of value of a
farm deeded to son upon payment by son's wife of an
amount much less than value of farm, upon issue of
whether or not there was a promise to pay for such serv-
ices in addition to value of farm over amount so pald,
Delva’s Estate, 195M192, 262NW209. See Dun. Dig, 3232.

Conversations prior to or at time deed was given in
which father indicated his intentions in regard to claim-
ant, were admissible. 1d. See Dun. Dig. 3402.

Evidence that a note was given by the son to the father
long after the deed was given was admissible as show-
ing a situation inconsistent with the claimed debt. Id.
See Dun. Dig. 3232, .

Printed “Rural Service Agreement” entered into be-
tween farmer and power company was incomplete and
did not prevent plaintiff from showing by oral evidence
& collateral agrecment as to price to be paid by defendant
for transfer to it of service line and time when payment
was to be made, Bjornstad v. N, 155M439%, 263N'W2ES.
See Dun, Dig, 3392,

Rule forblds adding to Instrument by parol where
writing is sllent, as well as varying it where it speaka,
Taylor v. M., 195M448, 26ANW537. See Dun. Dig. 3368.

Before evidence of oral agreement 1s recelved to sup-
plement a written contract it must appear that at least
three conditions exist: (1) oral agrcement scught to be
proved must in forin be o collateral one; (2) it must not
contradict express or implied provislons of written con-
tract; and (3} it must be one that parties would not or-
dinarily be expected to embody In writlng and It must
not be so clearly connected with principal transaction aa
to be part and parcel of It, .

Question whether proper interpretation of contract, in
lght of surrounding circumstances and purposes of par-
ties, admits parol evidence to prove a collateral oral
agreement, is for court. Id.

A document acknowledging recelpt of bank stock is
construed to be contractual In character and not a mere
receipt, and not subject to parol proof of additional con-
tract by defendants to purchase stock not mentioned
therein. 1d. See Dun, Dig. 3391,

Parol evidence held admissible with regard to pledging
of stock to secure debt of a third person, Stewart v,
B., 195M543, 263NW618. See Dun. Dig. 3385.

Parol evidence rule was not violated by resort to ex-
tringic clrcumstances to show that apparent wife rather
than real wife was beneficlary under a life insurance
trust. Soper's Estate, 196M60, 264NW427. See Dun. Dig.

‘Where a person signs a promissory note in lower left-
hand corner thereof, and two makers sign In lower right-
hand corner, below whose signatures there ia a vacant
line, and mortgage securing note recites that note is
slgned by two makers who signed in lower right-hand
corner, tgere is ap ambiguity and parol evidence is ad-
miasible to show whether he signed as a maker.
Cent, Life Ins, Co, v. ¥, 196M260, 264NWT86.
Dig. 3406.

Parol evidence rule has no application where witness
testiffied as of his own knowledge as to facts also set
forth In books of account. State v. Walso, 196M525, 263
NW3i345. See Dun, Dig. 2368.

A mere oral promise or agreement to pay a promissory
note, having a fixed due date, In installments before due,
is invalid, and cannot be shown to vary terms of note
for purpocse of showing usury, where no usury has ac-
tually been taken or received by lender. Blindman v, I,
107M93, 266N'W465, See Dun, Dig. 3382.

Urnion
See Dun.
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Plaintiff is not in position to prove an error on ad-
mission in evidence of conversations between parties at
time contract und deed were made, having opened up
that subject himself. Priebe v. 5., 19TM4533, 267NW3ITG,
See Dun, Dig. 3237, 3368, .

Trom written documents and facts and circumstances
shown to exist at time of transaction, whéreby one bank
contracted with another bank, there appears sufficient
ambiguity in written instruments to admit oral evidence
on question of plaintiff’'s duty to exercise eiforts and
ditigence to colleet and secure blils receivable. State
Bank of Monticelle v, L., 198M$58, 268NW318. See Dun,
Dig. 3406,

Where individual in business organizes a corporation
to take it over, transferring all his assets, subject to his
liabilities and obligations, corporation becomes obligated
to fulfill written contract of individual whereby he em-
ployved a superintendent for business for a term of years,
&nd fact that corporation assumed employment contract
may be proven by parol. MeGahn v. C., 198M328, 269
NWS530., See Dun, Dig. 3395,

Acceptance and recording of deed acted as walver of
any rights that might have existed by virtue of claimed
prior contract for the iatter, Berger v. F., 198M513, 270
NW&589, See Dun. Dig. 10019.

Where a deed absolute in form ig alleged to have been
given for purpose of securing a loan, court will look
through form of ihe transaction io delermine its char-
acter and will regard it merely as a mortgage if par-

ties so intended. Nitkey v, W., 199M334, 2TINW3ET3, See
Dun, Dlg. 6165,
‘Whether deed absolute is mortgage will be ascer-

tained from written memorials of transaction and all
attendant facts and circumstances, although documents
evidencing transaction make a prima facie case for what
they purport to be. Id.

Parol testimony will be admitted to explain meaning
of word other than that meaning generally accepted only
when proof shows a uniform use of word In particular
business in a sense entirely different from Its still gen-
erally prevailing signification. TFranklin Co-Op, Cream-
ery Assn, v. E, 200M230, 273NW8(9. See Dun. Dig. 3368.

A rolease of damages, plain and unambiguous, ¢annot
be shown by parol to be other than what it purports to

be on its face. Ahlsted v. H., 201M82, 275N W404. See
Dun, Dig., 3391,

It i3 not contradicting terms of a bill of sale or con-
veyance to prove by parol that it was intended to transfer
ailtfge merely as security. Holmes v. L., 201044, 2T5NW

),

Registration of a moter vehicle does not establish and
determine title to a vehicle registered, and parol evidence
is admisgible to show that title is different than that
abpearing from registration, Bolton-Swanby Co, v. O,
201M162, 270NWE855. See Dun. Dig. 3390

Report of sale filed by dealer with gecretary of state
may be varied and contradicted by parol evidence to
show true ownership of vehicle referred to in report, Id.

Where promissory notes eXxecuted by a partnership
and surviving partners were “payable out of funds to
be received from 8. and M. matters’, parol evidence was
admissible to show meaning of S, and M. matters,”
Selover v. 8, 201M562, 2TTNW205. See Dun. Dig. 3369,

Parol evidence is admissible to show that a contract
not under seal, delivered by maker to party in whose
favor it runs, was not intended to be operative as & con-
tract from its delivery, but only on happening of some
future contingent event, though that be not expressed by
ttg terms, Minar Rodelius Co. v. L., 202MI149, 27TNW
521. See Dun. Dig, 3377,

Extrinsic evidence or parol testimony may be recelved
to disclose a latent ambiguity as to ldentity of a legatee
or beneficiary in a will, and same sort of evidence is ad-
missible to remove ambigulty disclosed. Peterson's Es-
tate, 202M31, 277TNW529. See Dun. Dig. 10260, N

Absent fraud or mistake, parol evidence is inadmissible
to show that words used in a lease had some other and
different meaning than writing portrayed. Jennison v.
P., 202M333, 27T8NWH1T. Sce Dun. Dig. 3368.

An oral “explanation’ of meaning of clause in a con-
tract, made at time of its execution, is inadmissible if
it destroys that which is written, Id. See Dun, Dig. 3368,

Where alleged title in a party appearsd to be part of an
arrangement between the parties for purposes other than
bona fide ownership by person ostensibly holding the
title, trier of fact may look through form to substance
ol transaction and say that semblance of ownership is not
the reality. Flaugh v. E,, 202M§15, 279NW582, Sece Dun.
Dig. 4167a.

Admissions of a grantee Iin a deed a8 to intention of
partied are admissible. Papke v. P., 203MI130, 2304 W1834,
See Dun. Dig. 3306, 34090,

Rule that written agreement may not be varied or
added to parol evidence of antecedent or contempo-
raneous negotiations is one not merely of evidence but
is one of subsatantive law, and rule applles in equity as
well aa in law, Seifert v, M., 203M415, 281INW770. See
Dun, Dig. 3369,

Mortgagor giving grant to mortgagee and making him
a morigagee in possession could not be shown to create
a trust based on constructive fraud where evidence
necesgsary to entitle mortgagor to recovery of rents and
profits would violate parol evidence rule. Id. See Dun.
Dig. 9915, 99186,

185MbB71, 242NW2E3.
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Where decision hinges upon oral evidence of that
which statute of frauds and statute of wills require to be
in writing, oral evidence to establizsh facts claimed must
be ¢lear, unequivocal, and convincing. Ives v, I, 204M
142, 283N'W140. See Dun. Dig. 3368.
c.The unity of the parcl evidence rule. 14MinnLawRev

Parol evidence to contradict or vary a writing—
“Test of reasonable conseguences,’ 18MinnLawRevb70.

Parol evidence rule and warranties of goods sold, 19
MinnLawRev725,

14. Expert and oplnion testimony.

Answer to hypothetical gquestion propounded to a
Ehysician, held proper where the facts connecting the
ypotheala with the case were later supplled. Proechel
v, U,, (UBCCAS), 59F(2d)643. Cert. den., 287USH58, 638CR
122.  See Dun., Dig. 1337.

Whether application for life insurance pollcy was
readable, held not matter for expert testimony. First
Trust Co. v. K., (USCCAB), T9F(2d) 48,

In action for damages for sale to plaintiff of cows
infected with contagious abortion, testimony of farmera
and dairymen, familiar with the disease and quaiified
to give an opinion, should have been roceived. Alford
Yhslf" 183M158, 2356N'WH03. See Dun. Dig., 3327(47), 3335

An expert accountant, after examination of books and
records and with the booka in evidence, may teatify to
and present in evidence gummaries and computationa
made by him therefrom. The foundation for auch evi-
dence is within the discretion of the court., Watson v.
G., 183M233, 236NW213. See Dun., Dig. 3329.

In malpractice case, questions to plaintiff's expert as
to what the witness would do and as to what kind of a
cast he would use in treating the plaintiff, not based on
any other foundation, should not be permitted to be
il)li]sw?zgg' Schmit v, E., 183M354, 236NW622. See Dun.

& .

ln malpractice case, court erred in permitting plain-
tiff’s witness to testify as to what stand or action cer-
taln medical associations had taken in reference to the
right of a physician to testify in a malpractice case.
Schmit v. E. 183M354, 236NW622. See Dun. Dig. 7494,

Expert witness in malpractice case should not have
been permitted to testify as to degrees of negligence,
to atate that certain facts, nssumed to be true on plain-
tiff's evidence, showed that plaintiff was highly .negli-
gent, very negligent in his treatment. Schmit v. B,
153M354, 236NW622. See Dun, Dig. 7494.

In action for death in automoblle collision, opinions
of plaintiff'a medical experts that injuries recelved in
collision where primary cause of death were properly
admitted. Klieffer v. 8., 184M205, 233NW3321. See Dun,
Dig. 3326, 3327 .

Determination as to which of two successive employ-
ers was liable for ¢ccupational blindness held to he de-
termined from conflicting medical expert testimony. Far-
11%33?'9?5" N., 184M277, 238N'W485. See Dun. Dig. 3326(36).

Whether 2 witness has qualified to give an opinlon
a8 to the wvalue of housework is largely for the trial
court's discretion or judgment. Anderson's Estate, 184
ME60, 239NWE02. See Dun. Dig. 3313(78).

The record discleses a sufficient qualification of a wit-
ness to testify as to the market value of automobile.
g@?)%iém v. Z., 184M589, 239NW902, See Dun. Dig. 3334,

"It was not error to sustaln an objection to a question
to a physiclan as to whether he found in examining
plaintiff any symptoms of senility, Kallusch v. K, 185
M3, 240N'WI108. See Dun. Dig. 3326, 3328.

The opiniong of expert witnesses are admissible when-
ever the subject of inguiry is such that inexperlenced
persons are unlikely to prove capable of forming a cor-
rect judgment upon It without auch assistance. Tracey
v. C., 185M380, 241N'WJ390. See Dun. Dig. 3325.

Where conditiona at place of automobile collision, be-
cause of darkness, were such that it was impossible for
witness to describe same s0 83 to enable jury to de-
termine visibility of objects, it was not error to permit
withess to eXxpress opinion as to whether he would have
seen a certain object had [t been there. Olson v. P,

See Dun. Dig. 3315,

Expert may properly be asked to assume fact, agserted
by opposing party, to be true, and then give opinlon
a5 to whether or not such fact would produce result
contended for by such party. Milliren v. ¥., 185M614,
242N'W290). See Dun. Dig. 3317.

Medical expert may give opinfon as to accidental and
resultant_injury causing premature delivery of child, Mil-
ifren v. F., 185M614, 242NW290. See Dun. Dig. 3327

Medical expert may properly give reasons for opinion
expregsed &8 to cause of death, Milliren v. F., 185M614,
242NW280.  See. Dun., Dig. 3327.

Proper foundation held laid for admission of opinion
of physician as to cause of death, Milliren v. F., 185M
614, 242N'W546, See Dun. Dig. 3325,

For want of sufficlent foundation, it was error to re-
celve In evidence testimony of thirteen year old boy as
to speed of defendant’s car. Campbell v. 8., 186M293,
243N'wW142. See Dun. Die. 3313

In framing hypothetical questiona to expert to give
an opinion as to reasonable value of attorney’'s services,
question was proper If it embraced facts which evi-
dence might justify jury in findlng, even though it
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did not assume all of testimony of plaintiff to be true.
Lee v. W, 187TM6569, 246N'W25. See Dun, Dig. 3337,

It {8 legitimate cross-examination to inquire of a wit-
ness, glving opinion evidence as to damage, concerning
his relations with litigant for whom he testifles, and
gmount of compensation to be pald him as a witness,
State v. Horman, 188M252, 24TNW4, See Dun. Dig. 3342.

Real estate agent held competent to testify as to values
in eminent domain proceeding where in filling atatlon
owner sought damages occassioned by change of grade
of highway hv state highway department. Apitz v. C,
189M205, 248N'W733. See Dun. Dig. 3069, 3073.

In libe! case, plaintlff could testify that he belleved
newapaper publication affected his.family and friends,
Thoraon v, A., 190M200, 251NW177, See Dun. Dig. 5b665.

That a hypothetical question to an expert ls based
upon sublective symptoms goes to weight of hia anawer,
not to its admissibility, Johnston v, S, 190M269, Z51N'W
626. See Dun. Dig. 3337,

Trlal court’s determination of qualification of an ex-
pert witness should stand, unless it clearly appears
that knowledge and experience of witneas Is no ald to
triers of fact. Palmer v, O, I191M204, 253NW5H4i2. See
Dun. Dig. 3325.

A coroner and undertaker held gualified to testify as
to cause of death in actlon on accident policy. Id. See
Dun. Dig. 3327, 3335.

Expert testimony to the effect that it was improper to
treat a delirious patient in a hospital by applylng re-
straints and administering hypodermic injections of
strychnine, a stimulant, and that such treatment was
responsible for patient’s death, held to justify verdict.
Bragse v. W., 192M304, 256 NW176. See Dun. Dig. 3332

Plaintifi’s expert witnesses were not disqualified from
testifying as to cause of death because they had not ex-
amined deceased's skulf and brain, but had examined
other vital organs. 1Id. See Dun., Dig. 3336. ,

Whether one who had not seen a farm for 12 years was
qualified to testify to its value was for trial court to
%?tergngisr%e. Peterson v. 8, 192M315, 256NW3038. See Dun.

E. .

Refusal to strike out testlmony of physician that it
was possible that decedent had a fracture of the skull
was without prejudice where skull fracture was not in-
cluded as one of facts upon which physician based his
opinion that accident aggravated weak heart condition
and contributed to cause death, Albrecht v. P., 192M557,
25TNW377. See Dun. Dig. 422(94), 3337

Question of qualification of expert witness is one of
tfact for trigl court whose action in this respect will
not be reversed unless clearly contrary to evidence.
Backstrom v. N., 194M67, 259NW6ES1  See Dun. Dig. 3335,

Opinlon of expert based upon facts not in possession
of gosmtal authorities is of no probative wvalue upon
issue of negligence of hospital in not taking steps to
prevent nervous patlent from jumping out of window.
Megredahl v. S. 194M198, 259NWE19. See Dun. Dig. 3334.

There was no error inh reception of dlagnosis of at-
tending doctor, where it 13 not made to appear that he
took into consideration any lmproper factor. PTaulos v.
K., 195M602, 263NW913. See Dun, Dig, 3338.

Wide discretion is given trial court in matter of re-
celving opinion testimony of experts, State v. St Paul
City Ry. Co., 196M456, 266N'W434, See Dun. Dig, 3325,

Fact that testimony of an expert goes to very lssue
before court as an opinion does not necessarily call for
exclusion. Id. See Dun. Dig. 3326,

Trial court dld not abuse its discretion 1n a street dar
rate controversy in permitting experts to testify as to
the effect of requiring street rajlway to sell two car
tokens for fifteen cents, instead of one token for ten
centg and six tokens for forty-five cents, as againat ob-
jectlon that testimony was conjectural and speculative.
1d. See Dun. Dig. 3332.

Where there are definite, related, and connected events
leading up to a death, it cannhot be said .as a matter of
law that medical teatimony fixing such events as prox-
imate and primary cause of death is speculative and con-
Jectural, Jorstad v. B, 196M568, 265NW314. See Dun.
Dig, 3327

Question is for jury where experts disagree. Id. See
Dun. Nig, 3334,

Where facts are disputed, either party may put to an
expert questions embodying disputed facts as his con-
struction of evidence would show them to be. Id, See
Dun. Dig, 3337,

One who had been personal physician of deceased In
childhood was competent to testify as te cause of death,

See Dun. Dig. 3335,

Expert médical testimony as to extent of Injury, based
in part on history of case as related by plaintiff, held
inadmissible, where examlination was made solely for
purpose of qualifying physician as expert and not for
purpose of treatment. Faltico v. M., 198M88, 268N'WS8BT.
See Dun, Dig, 31340,

roag-examination as to statements contalned In med-
ienl works must be confined to legitimate Impeachment
of what witness has testifled to. Hill v. R, 198M199, 269
NW397, See Dun. Dlg. 3343.

Where there has not been sufficient sales to establish
market price for land, court may permit introduction of
opinions of men acquainted with property, their adapt-
abitity for wuse, and all other facts and circumstanees
having to do with value. BState v. Oliver Iron Mining
Co,, 198M385, 270NW609, See Dun, Dig. 9210.
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Reception of expert opinion evidence as to infectious
character of tuberculosis held proper. Taaje v. 8., 139M
113, 2TINW109. See Dun, Dig, 3327.

Non expert witness may give an opinlon as to mental
capacity only after having first stated facts and cir-
cumstances upon which opinion is based. Bird v. J., 199
M252, 2T2NW168, See Dun. Dig. 3316.

Motioen at close of evidence to strike testimony of
medical expert relative to results to be anticlpated from
injury to pubis bone on ground he did not testify that
anticipated future disability was reasonably certain to
be guffered held properly denied. Timmerman v. M., 199
M376, 27INWEST. See Dun. Dig. 3332,

Admigsion of expert testimony is largely within dis-
cretion of trial court. Miller v, M., 198M497, 27T0NW&ES.
See Dun, Dig, 3324

BExperience of undertaker was such that he was prop-
erly permitted to testify whether or not water bubbling
from mouth of & hody found submerged came from lungs;
and remark of court in referring to fact of no water
issuing from mouth should not result in a new trial be-
cause of the addltion of words “or lungs.” Id, See Dun.
Dig. 3327. -

Medical expert may give his opinion as to duration and
permanency of personal injuries and nature and extent
of disability caused by such injuries. Plche v. H., 19M
526, 272NW5H91. See Dun, Dig. 3325, 3326, 3327(40).

A sufficient foundation is lald for an opinion of a
medical expert as to cause of plaintiff's injuries by show-
ing that he was present in court and heard testimony of
plaintiff and his witneases that plaintiff was well and
able-bodied before an automobile accident and injured
angd disabled immediately thereafter, and that expert had
examined plaintiff and had taken X-rays of injuries; and
such oplnion is not inadmissible because it bears directly
cs)glasan isgue to be decided by jury, I1d. See Dun. Dig.

Expert opinion evidence is admissible whenever sub-

. Ject-matter of inquiry is such that inexperienced per-

sons are unlikely to prove capable of forming a correct
judgment upon it without assistance of an expert. Wyatt
v, W., 2000106, 27INWGE00, See Dun. Dig. 3324,

Opinion evidence should not be accepted unless con-
sistent with reason and common sense as applied to
situation presented. Id. See Dun, Dig, 3324(31).

Verdict based on testimony of two medical witnesses,
contradicted by flve medical wltnesses, to effect that
there was a fracture of lamina of second cervical verte-
bra, and a crushing fracture of odontoid process, could
not be held unsupported by evidence, though injured per-
son walked around and went about hls arfalrs for a day
before calling upon a doctor, 14,

1t was not error to exclude expert testimony that it
wasg g practical route to drive from 1906 Princeton ave-
nue, St. Paul, to the St. Paul Hotel, through intersection
of Colborne and West Seventh streets, where decedent
met with fatal accident. Bronson v, N., 200M237, 273NW
681. See Dun. Dig. 3325,

Value of services of an attorney may be shown by
opinion of practicing attorney, including opinion of
claimant, but such opinion is not conclusive upon the
%121;% Daly v. I, 200M323, 273NWS814. See Dwun. Dig. 701,

The opinion of a physician or surgeon as to condition
of injured or diseased person, based wholly or in part
on history of case as told to him by latter on a personal
examination, is inadmissible where examination was
made for purpose of qualifying physician or surgeon to
testify as a medical expert. Preveden v, M., 200M523, 274
NWESS, See Dun, Dig, 3340,

On cross-examination of an expert, a hypothetical
question may be so framed as to test rellability of opin-
ions expressed on direct, and scope of cross-examination
is within trial court’a discretion. Schaedler v. N, 201M
327, 27GNW235. See Dun. Dig, 3342

Knowledge on part of a witness of specific sales of
property of similar character to that under considera-
tion in a condemnation proceeding may be employed by
him in forming an opinlon of value of other lands equal-
Iy circumstanced, but other specific sales of similar lands
and prices paid therefor may not be introduced as sub-
stantive evldence of value of particular tract involved
in condemnation. Ainneapeolis-St. 'aul Sanitary Dist. v,
F., 201M442, 2TTNW394. See Dun, Dig, 3071,

Expert testlmong is admissible to aid triers of fact In
cases in which subject of inquiry is such that inexperi-
enced persons are unlikely to prove capable of forming
correct judgment upon it without such assistance, Golden
v, L., 203M211, 281N'W249. See Dun, Dig, 3325,

Mechanic with "lots of experience with tires, due to
wrecks,” on which ha was able to form an opinion wheth-
er gir had suddenly or gradually escaped from an auto-
mobile tire, should have been permitted to state that
gpinion. Lestico v, K., 2040125, 28INWI22, See Dun. Dig.
323.

In rulings on opinion testimeny trial judge has a wide
digeretion, but it is a judicial discretion to be exerclsed
favorably to any honest course cag:able of eliciting rele-
vant truth. Id. See Dun. Dig. 332b.

Opinion testimony, whether expert or nonexpert, is not
objectionable simply because it Foes to a controlling
question of fact. Id. See Dun. Dig. 3326.

Opinion of experts as to value of an attorney’s services
is not in ordinary cases conclusive although not directly
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contradicted.
Dig. 701

Whether a witnegs offered as an expert possesses req-
uisite qualifications involves so much of element of fact
that great consideration must necessarily be given to
decision of trial judge. Detroit Lakes Realty Co. v. b,
$04M490, 284NWE0. See Dun. Dig. 3335,

Opinion of experts as to value of services, even though
not direcetly contradicted, ia not in ordinary cases con-
clusive, lecker County Nat. Bank v. D., 204Ms03, 284
NWT789, Sec Dun, Dig. 3334,

Expert testimony as to value of a lawyer's services 18
not in ordinary cases conclusive., TFitzgerald's Estate, 285
NW2g5, See Dun, Dig. 3334, X

Opinions of experts are admitted in order to assist
trier of facts in arriving at truth, and are admissible
whenever Bubject matter of inquiry is such that inex-
perienced persons are unlikely to prove capable of form-
ing a correct judgment upon It without such assistance.
Westereng v. C., 285NWT17. See Dun. Dig. 34325,

Fact that medical expert for employer is exceptionally
qualified does not permit court to pass aside less experi-
enced physician testifying for employee. I1d. See Dun.
Dig. 3314,

Trial court primarily determines qualifications of a
witness offered as an expert. and iy did not err in deter-
mining that certain witnesses were competent to testify
as to value of services of children of president of corpo-
ration doing certain specified work for corporation. Ke-
ough v, 8, 236NWAL). See Dun. Dig. 3335, 10303,

It was not error to recelve testimony of an accountant
as to amount of working capital and surpiusg necessary
fo§5particular corpoeration to have, Id, See Dun. Dig.
3335. .

Offered testimony as to condition of tall lights of truck
after accident ought to have been received for what It
was worth, even though offer was not satisfactory In
respect to foundation of witness’s knowledge of mech-
anism of Hghting arrangement. Johnson v, K, 288NW
881. See Dun., Dig. 3335,

Court was not bound to accept testimony of an ad-
juster, employed by insured to prepare an inventory
and proof of loss of stock of merchandise damages by
fire, as to market value thereof before and after fire,
a8 such inventory could not be made without assistance
of insured who had bhandled the same, but who did not

PIye v. D, 204M310, 28INWA487, See Dun.

attend trinl. TFoot v. Y., 286NW400. See Dun, Dig. 3336
Blood-grouping tests and the law., 21MinnLawRev6Ti.
Blood-grouping tests, 22MinnLawRev836.

18. Nonexpert opinions and conclusions.

It is improper to permit witness to give his conclu-
gsion that he was in a position to have seen a person in
a certain loeation had he been thers. Newton v. M.,
186M439, 243NW684, See Dun. Dig. 3311.

In action for death of gueat In automobile, driving
companion of decedent having disappeared, onhe in-
timately associated with decedent in life could not give
his conclusion that decedent could not drive an auto-
mobile but may only state facta and let jury draw lta
i))\;;rn gg?{:luslon. Nicol v. G., 188M69, 247TNWS. See Dun.

2. . :

As respecting gift of notes endorsed to plaintift, tea-
timony of plaintif? that decedent handed notes to him
and he handed them back because it was more conven-
fent for decedent to take care of them was admisaible as
conclusion of witness. Quarfot v, S, 1890451, 249NW
668. Bee Tun. Dig. 3311,

A lay witness may state facts within his own knowl-
edge and observation as to another's health, but may
not express mere opinion, Fryklind v. J., 190M256, 252
NW232, Seec Dun. Dig. 3311(63),

A farmer, acquainted with a farm in his neighborhood
and having an opinlon as to its value, may give his
opinion without further foundation. Grimm v. G.. 130M
474, 252NW231. See Dun. Dig. 3313, 3322, 3335,

Admiasion of testimony as to what witness understood
was meaning of conversation and words used in negotia-
tions, though conclusions of witness was without prej-
udice where trial was before court without jury and
court heard what words ugsed in claimed conversation
Bviere.ssjfl!uwkins v. H, 191ME48, 254NWE809, See Dun,

£ .

In action for conversion of automobile, plaintiff could
testify as to value of automobile. Saunders v. C., 192M
272, 256NW142. See Dun. Dig. 3322.

Proffered testimony of 1nsurance agent that he would
not have written policies had he known of the existence
of a contract to destroy building in 10 yeara held proper-
ly excluded a8 ronclusion of ultimate fact. Romaln v. T,
19201, 258NW289, See Dun. Dig 3311,

In sction to recover damages from occupant of prem-
ises abutting a aidewalk for fall on an fcy driveway over

-gidewalk, opinion of witneases that clumps or hummocks

of lee, upon which plaintiff fell, had been caused by occu-
pant in an attempt to clean driveway was properly ex-
cluded within discretion of trial court. Abar v. R., 195M
§97, 263N'W917. See Dun. Dig. 3312

There was no reveraible error in refusing witnesses
who have testified fully as to facts they observed to be
recalled to testify as to conclusions they drew from such
facts., Id.

To what extent a witness, not an expert, may express
an opinlon as te what caused condition which he testl-
fled to is for trial court. 1d. See Dun, Dig, 3315,

Where a nonexpert witness was allowed to express an
opinion on mental capacity without first detalling facts
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upon which his opinion was based, and record is such
that trial court could have found for either party, ad-
mission of opinjon testimony was reversible error even
though trial was befure a court without a jury. John-
gon v. H., 197M496, 26TNW486. See Dun, Dig. 3316.

It is not error to strike an answer of a witnhess, not
responsive to question. Nelson v, N,, 201M505, 276N WS01.
See Dun. Dig, 9742,

A statement which is merely a conclusion ls inadmis-
gible.  Pacific Wire Ins. Co. v. K., 201M500, 27TTNWI26.
See Dun. Dig. 3311,

Objections were properly sustained to guestions call-
ing for conclusions of witnesses. Claney v, D, 20ZM1,
2TTNW264, Sec Dun. Dig. 3311,

Where it appeared in record that husband of withess
had owned and operated an automobile for 12 years, it
could not be sald that witness did not have some Knowl-
edge of speed of traveling automoblles. Shuster v. V.,
203M76, 2T9NWE41. See Dun, Dig. 3322a.

Industrial commission did not err in excluding as con-
cluslon of witness testimony that injured embployee was
not able to hoe some corn he had planted, or walk, or
lift a pail. MceGrath v. B, 203M3126, 28iNW73, See Dun.
Dig. 3311,

It was not error to recelve in evidence testimony of a
witness who did not see the collislon as to speed of the
defendant’s automobile a second or two before accldent
and_&t a point a block from place of collision, Spencer
v J, 203M402, 281NW8ETY  Sec Dun., Dig. 33224

Opinion evidence 88 10 value of a mother's work and
care to her three year old son by a person familiar with
facts was admissible. Olstad v. I, 204M118, 282NWG94,
See Dun., Dig. 3322.

Testimony of witness who has obaerved facts of which
he speaks iz not open to attack as a mere conclusion, if
in essence it is a narration of fact. Lestico v, K., 204M
125, 283NW122, See Dun. Dig, 3311.

Statement of experienced foreman as to cause of acci-
dent was a statement of fact and not g merc conclu-
gé(irg Noesen v. M., 204M232, 283N'W246. See Dun. Dig.

Owner of a atock of merchandise could not testify to
its market value where he had no knowledge of stock
which another had purchased in job lots, and from which
sales had been made by such other. Foot v. Y. 286NW
400, See Dun. Dig. 3322,

18. Weight nna sufMiclency.

Nelther court nor jury may credit testimony positively
contradicted by physical facts. Liggett & Myera Tob.
Co. v. D. (CCAB), 66F(2d)678.

Testimony in conilict with the physical facts and scien-
tific principles is lacking in all probative force. Jacob-
son v. C. (CCAS8), 66F(2d)688.

Where evidence i3 equally consistent
hypotheses, it tenda to prove neither. P. F. Colller &
Son v. H. {USCCAS), T2F(2d)626. See Dun, Dig, 3473.

Evidence held not to suatain a holding that defraud-
ed vendees had recelved any valid extension of time of
payment, or that they hagd accepted favors from defend-
ants such as to prevent recovery, Osborn v. W. 133
M205, 236NW197. See Dun, Dig. 10100(65).

The evidence austains the finding that the defendant's
intestate promised to give the plaintift his property upon
his death in consideration of services rendered and to
be rendered himseif and his wife, and that services were
rendered. Simonaon v. M, 183M5256, 2ITNW413. See Dun,
Dig, 83789a(21),

Trier of fact cannot arbitrarily disregard a wlitneas’
testimony which ts clear, positive and unimpesached,
and not improbhable or contradictery. First Nat. Bank
¥. V., 18TM96, 244N'W416. See Dun. Dig. 10344a.

Testimony of a disinterested and unimpeached witness
may not be disregarded. Allen v, P, 192M459, 26TNWE4,
See Dun. Dig. 10344a.

Credibility and welght of testimony is pecullarly for
the jury and in absence of substantial error, court will
not interfere. State v. Chick, 192M539, 26TNW280. BSee
Dun. Dig. 2477, 2490,

Where plaintiff’s entire case for recovery of substan-
tial damages for personal Iinjuriea depended upon testi-
mony of medical expert who testifled that he treated
plaintiff for Injuries supposed to have been suastained in
spring of 19230, and thereafter complaint was amended to
cenform to groor showing that accldent occurred in
November 1930, and medical witness wos not recalled,
there was no evidence to sustain recovery of damages
awarded, Neuleib v. A, 193M248, 268NW309. See Dun.
Dig. 2591,

A verdict of a jury upon specifiec questiona of fact sub-
mitted to them In an equity actlon is aa binding on court
as a general verdict in a legal action, and 1t 18 subject
to same rules as to setting aside for Insuficlency of
%\;Idence. Ydstie's Estate, 195M501, 263N'W447. See Dun.

g. 415.

Plaintiff is not entitled to have his case submitted to
jury with but a scintilla of evidence to support his al-
}ﬁ_%’g.tions. Carney v, F., 196M1, 263INW901. Seea Dun. Dig,

with two

Uncontradicted testimony of an unimpeached witness
glven with apparcent fairness, not containing wlithin it-
aelf contradictions or inherent weakness or improbabili-
ties and not shown by other circumstances to be false,
cannot be disregarded by jury or court., Cogin v. I, 18§
M493, 266NW315. See Dun. Dig, 9764.
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No credence need be given to testimony of a wlitness
who knowlingly testifies falsely as to a material fact,
fggerstrom v. N, 198M29§, 263NWE41. See Dun, Dig.

45.

Credible uncontradicted and unimpeached evidence can-
not be disregarded although given by interested wit-
ilébgsses. Ewer v. C, 190M78, 2TINWI101. See Dun., Dig.

44a.

Where defendant rented a hall on third floor of its
building to company in order that latter might display
its wares, and also furnished chairs for occasion, and a
chair collapaed, doctrine of rea ipsa loquitur is not ap-
plicable, since chair was not under control of defendant.
Szyca v, N., 199M939, 271INWI102. See Dun, Dig. 3431,

Rule that where admitted@ physical facts disprove ex-
istence of alleged fact upon which cause of action de-
pbends, there can he no recovery, does not apply where
alleged fact disproved 1s not one upon which cause of
action depends. Lacheck v. D., 199M519, 273NW366. See
Dun. Dig, 3227h.

Proof of plaintiff's cause of action 18 not in equlllbrio
merely becanuse defendant contradicts 1t and claims that
it was caused In some manner other than claimed by
plaintiff. Benson v, N, 200M445, 274NWE32, See Dun,
Dig. 3473.

Weight of evidence !z not determined by number of
witnesses. Id., See Dun. Dig. 10343a.

Credible, uncontradicted, and unimpeached testimony
cannot be disregarded, even though given by an Inter-
asted witness. Krahmer v, V, 20IM272, 2T6NW2Z18. See
Dun, Dig. 3473.

Though a parol modification of a written contract
must be proved by clear and convincing evidence, test
of “clear and convincing"” proof hag to do with character
of teatimony Hself and not number of witnesses from
whom it comes, Butterick Pub. Co. v. J, 201M345, 287T6NW
277. See Dun, Dig. 1774,

Unenuivocal and uncontradicted testimony of one wit-
ness held to be of clear and convincing quality necessary
to prove parol modificatlon of written contract. Id.

Testimony by persons who listened for them that
statutory grgnal were not given by train, held, sufficient
to make question of negligence one for jury deapite
positive testimony by others that whistle was blown and
§)2e?1'] rung. Doll v. 8, 201M31Y, 276N'W281, See Dun, Dig.

8.

Causal connection between unlawful act and Injury
cannot be established by testimony which is conjectural
and speculative. Fredrickson v. A, 202M12, 2TTNW345,
See Dun. Dig. 7047.

Number of witnesses does not establish weight of evl-
dence and a verdict may be based upon testimony of a
single witness, State v, Hanke, 202M47, 27TN'W364, Sce
Dun. Dig. 10344,

Verdict may not be founded on mere speculation. Col-
lings v. N, 202M139, 27TN'W9310. See Dun, Dig. 3473,

It Is for jury to determine weight of evidence and to
choose between conflicting inferancea, PPaine v, G., 202M
462, 279N'W257. SBee Dun., Dig. 9707,

Circumstantial evidence need not exclude every rea-
sonable conclusion other than that arrived at by jury.
Id. See Dun. Dig. 3234, 9707.

Plaintiff seeking to recover damages for negligence
upon circumstantial evidence must establish connection
as cause between alleged negligence and her injury by
circumatances something more than consistent with her
theory of case. Reasonable minds must be able to con-
clude that theory of plaintift outweighs and preponder-
ates over other theory though it need not exclude every
reasonable conclusion other than that contended for or
arrived at by the jury. Smock v, M., 203M265, 280NW
8§51, See Dun. Dig. 3234, 3473.

Opinigons founded upoh expert knowledge in many
cases go directly to maln iBsue and may be only form
of evidence by which issuc can be determined. Golden
v. L., 203M211, 281NW249. See Dun, Dig. 3326.

Evidence of fraud in procuring a signature to a paper
at one time, even if true, is not proof that slgnature to
other papers at other times were procured by fraud.
Bowen v. W. 203M289, 281NW256. See Dun. Dig, 32i2.

Even though testimony of a witness is without ex-
traneous contradiction, it need not be helieved by a jury
where other clrcumstances in evidence are such as to
diascredit it., Welnstein v. 8., 2043189, 283NWI127, See
Dun, Dig. 10344a.

Inherent weakness in uncontradicted evidence for af-
firmative of issue held sufficient to support negative
finding by triers of fact., Spiles v. 8., Z84NWEE7. See
Dun. Dig. 3469,

,_Proof of crime in a civil proceeding.
556.

16%. Examination of witneazes,

In action for injuries received in collision of automo-
blle and two atreet cars, court did not err in permitting
motorman after recess of court to testify on crogs-ex-
amination as to conversation with conductor, relative
to his stated desire to change his testimony as to one
5f}%et. Luck v. M. 191M503, 254NW6G09. See Dun. Dig.

15,

* In action by passenger for Injuries in collision between
car and truck, court did not err in sustalning objection to
question to driver of car on crogs-examination as to
whether there was anything to prevent him turning
around on the satreet and going back, there heing no
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testimony of any intention to turn around at that place.
Erickson v, K., 195M623, 262NW56. See Dun. Dig. 10317,

Leading questions are proper when the testimony
gought is merely preliminary to matters in dispute.
Lestico v. K., 204M125, 283N'W122. See Dun, Dig, 10317.

Where testimony of witnesses was inconsistent and in
many respects unbelfevable it was proper to permit cross-
examination of witness as to collateral matters to lesi
credibility. Toot v. Y., 286N'W400. See Dun. Dig. 10317,

There was no error in refusal to allow will contestants
to recall o witheas after he had testifled that he had fully
related gonversation which he had had with sister whe
was charged with having used undue influence. Osbon's
Estate, 286 NW308. See Dun. Dig. 10321,

Cross-examination of character witnesses as to hav-
Ing heard of particular acts of misconduct. 16MlnnLaw
Rev240,

17. Impenchment of witnesses,

The plaintiff’s case depends upon evidence elicited from
defense withesses, the impeachment of such witnesses on
other matters does not bar recovery, on theory that
testimony of discredited witnesses must be rejected in
}%E‘O' Ehlcago. St. P. M. & O. R, Co. v. K., (CCAB), 102F

)3h2,

Evidence brought out on cross-examination of one
of defendant’s witnesses, after plaintiff had rested, which
was competent for the purpose of impeaching the wit-
ness, but related to a matter not in issue under the
pleadings, and not presented ass a part of plalntiit’s
case, goes only to the credibility of such witneas., Buro
v. M, 183IM518, 23TN'W186. See Dun. Dig. 3237a.

An unverified complaint in a previoua action by this
plaintif against this and another defendant, charg-
Ing them both with negligence, was admissible against
plaintiff for the purpose of impeachment. Bakkensen
v. M, 184M274, 238N'W485. See Dun. Dig, 3424,

Where attempted impeaching evidence was contained

in writing of witness, writing should have been pro-
duced and shown to him. Milliren v. F.,, 186M115, 242
NWGE546. See Dun, Dig. 10351,

Impeaching testimony concerhing statement by wit-
ness held improperly stricken out as lacking foundation.
Newton v. M, 186M439, 243NW6H4. See Dun. Dig. 10361,

Where plaintiff testifled that damage to his automo-
bile was $625, it was error to reject defendant's offer
to prove on cross-examination that plaintiff had es-
timated and stated his damages to be $450. Flor v. B,
189M131, 248N'W743. See Dun, Dig. 3342,

Where state's maln witness has by her answer taken
prosecuting attorney by surprise, there was no abuse of
Judicial discretion in permitting state to croas-examine
witness and impeach her as to truth of answer given.
?;;xte v. Bauer, 18¢M280, 24%NW40. See Dun. Dig, 10356

Answer of n witness to an impeaching question is not
avidence of a substantive fact and can be used only to
discredit witneas impeached. Chriatensen v. P., 1890543,
250NW363. See Dun. Dig. 10351lg, n. 82.

Where an admitted accomplice in erime 1s called by
state ag a witnesg and, on cross-examination, statements
contradicting hls testimony for state are Introduced.
state may Introduce other statements, made by witness at
about same time, conasistent with his teatimony on direct
examination. State v. Lynch, 192M534, 25TNW278. See
Dun. Dig. 10356,

In automoblle accident case where police officer ad-
mitted that plaintiff had left scene of accident before he
arrived, 'which was contrary to his statement on diract
examination that he saw people {nvolved in the collislon,
police report made by officer was not admissible to im-
peach his testimony by showing that report stated that it
was based upon what others had seen at accident had
told officer. Duffey v. C.. 193M358, 268NWT44. See Dun.
Dig. 10351,

Evidence that plaintiff collected money on Iinsurance
carried on life of decedent and that she received at his
death personal and real property from his estate, al-
though not to be considered in arriving at amount of
damages for hia wrongful death, was admissible In ref-
utation of testimony of plaintiff that she had ne money
with which to redeem certain real property of her
hushand sold under foreclosure. Wricht v. B, 193MG609,
259N'W75. See Dun. Dig. 2670b, 7193, 7202,

Tn cross-examination of an impeaching witness, state-
ments made by principal witness in connection with or in
explanation of contradictory statements elicited are ad-
missible. Tri-State Transfer Co. v, N, 198M527, 27T0NW
684, Hee Dun. Dig. 10348.

Where complaint in another case was Introduced to
tmpeach wltness, court did not err In permitting attorney
who drew complaint to testify as to what witness actunl-
1¥ told him rather than to limit his testimony to relating
what witness did not tell him. Id.

Third parties may be called to prove that purportedly
contradictory statement used to Impeach witness was
never made, Jd. See Dun. Dig. 10351.

Tn impeachment, form or nature of contradictory asser-
tion is immaterial, and it may be oral or written. Id,

Any statement contradictory to one made by 8 witness
on the stand may be used for purpose of impeachment,
but impeached witness may always explain away the In-
conslistent,  Td.

Where witness admitted fact sought to be shown by
certain testimony and exhibits, same were not admissible
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for purposes of impeachment. Jache's Estate, 193MI177,
271INW452. See Dun, Dig. 10348,

While a party may not impeach a witness called by
him or his own testimony, he may contradict such testi-
mony, especially narration of events, by other witnesses;
but it was not error of which defendant may complain
to exclude offer of evidence to contradict testimony of
defendant given understandingly of a fact peculiarly
within hig own knowledge and apparently honestly and
ip good faith., Vondrashek v, I, 200M530, 2TANWG0S,
See Dun. Dig. 103561, 10356,

Facts tending to show that a witness is interested in
result of litigation or is blased in favor of, or againat,
one of parties, or has a motive for favoring one party
against the other, may be shown, as bearing on weight
to be given testimony. Timm v. &, 203M1, 27INWT54,
See Dun. Dig. 3232

It is competent to show that a wltness was under in-
fluence of ligquor at time of occurrences which he assumes
to relate, in order to show impalrment of his powers of
observation and recollection, Olstad v. F., 204M118, 282
NWE94., See Dun. Dig, 10343a.

It was error to exclude evidence of previous statements
contradictory to those made by a withess upon trial.
Id. See Dun. Dig. 10351,

A party is not bound by evidence of a withess to ex-
tent that he may not show a different state of facts by
osggg witnesses. Keough v. S, 285NWE0). See Dun., Dig,
1 .

Whether claim of surprise, made in support of a litl-
gant's request for leave to impeach his own witness, is
well founded in fact, is o pre imlnar{ queation for the
trial judge, and his ruling thereon will not be disturbed
unless abuse of discretion appears., State v. Saporen, 285
NW3E98., See Dun. Dig., 103566,

There 1s no occasion for impeachment of a witness by
party who calis him unless to caller’'s surprise he Lesti-
fles adversely on some material point; and then impeach-
ment must be confined to subject matter of surprising
adverse statement. 1d, See Dun. Dig. 10356,

§9917

Onjy function of tmpeaching testimony (consisting of
previous contradictory statement of a w1tpess) is nega-
tive, extrajudicial statement o used not being affirmative
evidence of facts. Id. See Dun. Dig, 104351,

18, Striking out evidence,

Where plaintiff testifled on direct examination that
inpured would have been plowing all afternoon in order
to finish: and on cross-examinatton, she testified that her
husband had told her that he waa going to finish plow-
ing that afternoon, denial of defendant's motion to
strike answer given on direct examination as hearsay
was not error. Pankonin v. F., 187TM479, 246NW14. See
Dun. Dig. 3290.

It was error to deny a motion to strike opinion evi-
dence which cross-examination had shown to be based,
Insubatantial degree, upon an e¢lement improper to be
considered in determining damage arising from estab-
lishment of & highway, State v. Horman, 188M252, 247
NW4, See Dun. Dig. 9745,

Court did not err In denying defendant’s motion to
strike out all evidence as to injury to plaintiff’s kidne
as a resuit of accident in guestion. Orth v. W., 190M193,
251INW127. See Dun, Dig. 2528.

10. Discovery.

In automobile collision case, court properly excluded
notice gerved by 1piamtlf‘fs upon defendant requiring him
to state what information he had obtained at acene of
?)cicldg?t.s Dickinson v, L., 188M130, 246NWG69. See Dun

- 35.

Where request of an autopsy In action on life polley
was delayved until a few days before day set for trial,
refusal to grant same cannot be held an abuse of dis-
f§?§’(‘§'§) Miller v. M., 198M497, 2TO0NWSES). See Dun. Dig.

20, T'elephone conversations,

TUse of tranacripts of pamograph recorded conversations
by court and counsel for their convenience while records
reproduced conversations in court, transacriptions being
identifted as correct, but not introduced in evidence, was
not prejudicial to defendant, State v, Raasch, 201M158,
275N WG20. See Dun. Dig. 3245.

Part IV. Crimes, Criminal Procedure, Imprisvonment and Prisons
CHAPTER 93

General Provisions

9906. Crimes defined and classified.

1, Definitlon of “crime,” “offense,’” “miademeanor.”

Where defendant was permitted but not induced to
complete the offense charged, the defense of entrap-
ment {8 not avallable. State v. McKenzio, 182M513,
235N'W274. See Dun, Dlg. 2448b, R

A penal statute creatln%' a new offense must ploainly
inform those upon whom it operates where line of duty
13 drawn and what law will do If it I8 overpassed, State
v. Northwest Poultry & Egg Co,, 203M428, 28IN'WThS.
See Dun. Dig. 2417a.

An  uncontrollable and Insane Impulse to commit
crime, in mind of one who Is consclous of nature and
quality of act, s not allowed to relleve a person of crim-
inal liability. State v. Probate Court, 28TNW2I2HT. See
Dun, Dig. 2406.

4. Acin constituting different offenses, ’
Multiple consequences of a single criminal act, 21
MinnLawRev805.

9907. Meaning of words and terms.
Op. Atty. Gen.,, Jan. 11, 1830,

0908. Rules of construction,

The provisions of the game law are to be constirued
according to the falr Import of thelr terms, viewed In
51;3 light of the purpose of the law. 177TM483, 225NW

Where the Leglalature declarea an offense {in terms so
tndeflnite that they may embrace, not only acts com-
monly recognized as reprehensible, but also others which
it 1s unreasonable to believe were intended to be made
unlawful, the statute is vold for uncertainty. State v.
Parker, 183M588, 237NW409. See Dun. Dig. 8989.

Courts will favor conclusion that terms of a statute
are reasonably certain if they are widelf used in same
sense in legislative enactment, and also language which
has been a part of a statute for a long term of years.
State v. Northwest Poultry & Egg Co., 203M438, Z8INW
753, See Dun, Dig, 2417.

Courts are obliged to sustain legislative enactments
as reaszonably certaln when possible and wlll resort to
all acceptable rules of construction to discover a com-
petent and eflicient expression of legislative will, but are
not free to substitute amendment for construction and
})hlere&y”supply omissions of legislature. Id. See Dun.

B. .

9000. Persons punishable.

Indians are not subject to state prosecution for ¢rimes
on Bols Fort Indlan Reservation, but non-Indians are,
Op. Atty. Gen. (494b-19), May 31, 1935.

9912, Duress—How constituted.
176M176, 222NWI06,

0014,
fense.

1. Intexication,

Defendant In homiclde case held not so intoxicated as

to make that a defense. State v, Norton, 194M410, 260
W502, See Dun, Dig. 2447

9915, Criminal responsibility of insane persons.

Acta of cruel and inhuman treatment which result
from a diseased mind are no cause for diverce. 171M
258, 213N'W906,

Statute directing district court not to try a person for
crime while he 18 in state of insanity, imposes a duty
on, hut dees not go to jurisdiction of, the court, and fail-
ure to comply with the statute is no ground for collateral
attack, as by habeas corpus, on judgment of conviction.
State v. Utecht, 203M448, 281NWT75. See Dun. Dig. 2476a.

Fact that one is subject to epileptic fits doea not ex-
3mptil£lnim9§§om belng tried for crime. Op. Atty. Gen.,

an. 16, .

9916. Conviction of lesser crime, when.

Where entire course of trizl not only indicates but
compels conclusion that the only oftense charged and
Involved at trial was that of sodomy, court did not err
in refusing to submit to jury lesser offenges of indecent
assault and assault in third degree. State v, Nelson, 199
MB86, 271NW114., See Dun, Dig. 544.

0917%7. Principal defined. -

Owner of business malntalning sign over sidewalk wa.
llable for punishment for maintainin%- sign in violation
of ordinance, although the sign was Installed by a slgn
hanger and though ordinance provided that no one un-
less n licensed sign hanger should install any sign and
should obtain a permit before installing one. 176M151,
222NWE639.

Evidence sustalna a ceonviction of manslaughter in the
second degree. State v. Stevens, 184M286, 238NWET2.
See Dun. Dig. 4241,

Intoxication or criminal propensity no de-
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