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CH. 104—CRIMINAL PROCEDURE §10577 

CHAPTER 104 
Criminal Procedure 

S E A R C H W A R R A N T S 

§10587 . W h e n i s sued . 

There was no error in condemning' and .de­
stroying slot machines, though there was no 
search warrant . 176M346, 223NW455. 

§10540 . P r o p e r t y s e i zed—How k e p t a n d 
disposed o f .—Wheneve r , any officer, in t h e 
execut ion of a sea rch w a r r a n t , shal l find any 
stolen p roper ty , or seize a n y o the r th ings for 
which sea rch is a l lowed by law, t h e s ame 
shal l be safely kep t by di rec t ion of t h e cour t 
or m a g i s t r a t e , so long as m a y b e necessary 
for t he pu rpose of being produced a s evidence 
on any t r i a l , and t h e n t h e s tolen p rope r ty 
shal l be r e t u r n e d to t h e owner thereof, a n d 
t h e o the r t h ings seized des t royed u n d e r t h e 
d i rec t ion of t h e cou r t or magis t ra te . - Any 
money found in gambl ing devices when seized 
shal l be paid in to t h e county t r ea su ry , or , if 
such gambl ing devices a r e seized by a police 
officer of a munic ipa l i ty , such money shal l be 
paid in to t h e t r e a s u r y of. such munic ipa l i ty . 
(As a m e n d e d Apr . 13 , 1929 , c. 177.) 

Court erred in ordering tha t destroyed slot 
machines should be sold and proceeds of sale 
and money found in slot machines turned into 
county t reasury. 176M346, 223NW4BE. 

Gambling devices suitable only for use as 
such may be destroyed under Sti l lwater ordi­
nance without first prosecuting the keepers 
thereof. Op. Atty. Gen., June 19, 1931. 

Money found in slot machines may' not be 
confiscated, under Stil lwater ordinance, and paid 
into city t reasury. Op. Atty. Gen., June 19, 1931. 

This section contains no provision for proce­
dure which would be applicable to the forfeiture 

•of money found in gambling devices. Op. Atty. 
Gen., June 19, 1931. 

EXTRADITION 

§10542 . W a r r a n t of ex t rad i t ion , service, 
e tc . 

%• In general . 
Extradi t ion is governed by the Constitution 

and laws of the United States, and chapter 19, 
Laws 1929, ante, §40, cannot interfere or delay 
Its operation. State v. Moeller, 234NW649. See 
Dun. Dig. 8835, 1721. 

County a t torney is not required to appear for 
and on behalf of the sheriff in habeas corpus 
proceedings brought to discharge a person held 
by the sheriff for the purpose of being extra­
dited to another state. Op. Atty. Gen., May 6, 
1931. 

Sheriff may charge officials of another s ta te 
a fee of $4.00 per day in t ranspor t ing a prisoner 
demanded by another s ta te to the boundary line 
of this state. Op. Atty. Gen., May B, 1931. 

6. Requisition papers. 
Whether there was a compliance with Georgia 

s ta tu tes as regarded prerequisites for issuance 
of requisition war ran t was a mat ter for the gov­
ernor of tha t state, and a mat ter not reviewable 
by the courts of this state. 178M368, 227NW176. 

I t is enough tha t the indictment shows in 
general terms the commission of a crime; it 
need not be sufficient as a criminal pleading. 
178M368, 227NW176. 

11. Review by courts . 
Neither the good faith of the prosecution nor 

the guilt or innocence of the fugitive is open to 
inquiry. 178M368, 227NW17G. 

Prerequisi tes required by foreign s ta tu te not 
for court to review. 178M3G8, 227NW176. 

§ 1 0 5 4 3 . F u g i t i v e f rom a n o t h e r s t a t e a r ­
res ted , w h e n . 

A demand for extradition complies with the 
federal s ta tu te when it clearly shows tha t a 
criminal- charge is pending in the demanding 
state, even though the papers are insufficient 
as a criminal pleading under the laws of this 
state. State ex rel. King v. Wall, 232NW788. See 
Dun. Dig. 3706. 

§10544 . May give recognizance , w h e n . 

Where a person is held as a fugitive from 
justice under a rendition war ran t issued by the 
Governor of this s ta te he ordinarily should not 
be released on bail pending a decision in a 
habeas corpus proceeding to test the legality of 
his arrest . State ex rel. Hildebrand v. Moeller, 
234NW649. See Dun. Dig. 3713. 

Where bond to appear in municipal court Is 
forfeited and amount paid into court, it should 
be turned over to county. Op. Atty. Gen., Oct..^ 
5, 1929. 

A R R E S T S 

§10570 . W i t h o u t w a r r a n t , w h e n — B r e a k 
door , e tc . 

Threat to shoot an officer if he takes property 
under replevin papers is a misdemeanor under 
§10, 431 and and the officer may arres t the of­
fender wi thout a warrant . 177M307, 225NW148. 

Whether officer failed1 to t ake prisoner before 
magis t ra te within a reasonable t ime held for 
Jury. 225NW148. 

If res t ra in t after receiving wa r r an t was il­
legal, prisoner had a r ight of action for false 
imprisonment, irrespective of his release. 177M 
307, 225NW148. 

Where an officer a r res ts a person without a 
warrant , the burden rests upon the officer to 
plead and prove justification. Otherwise the ar­
rest is pr ima facie unlawful. Evans v. J., 234 
NW292. See Dun. Dig. 512, 3729(91). 

In action for false imprisonment, whether the 
plaintiff was drunk a t the t ime of ar res t held 
for jury. Evans v. X, 234NW292. See Dun. Dig. 
3732a(l). 

Whether the sheriff detained the plaintiff In 
the county jail for unreasonable t ime before 
bringing her before magis t ra te or obtaining 
war ran t held question for jury. Evans v. J., 234 
NW2.92. See Dun. Dig. 517, 3732a(l). 
• Whether the sheriff of the county directed or 
authorized the constable to make the a r res t was 
under the evidence, a question of fact for the 
jury. Evans v. J., 234NW292. See Dun. Dig. 512, 
3732a(l). 

§ 1 0 5 7 5 - 1 . A r r e s t s a n y place i n s t a t e . 

Any peace officer, such as a constable, may 
make an ar res t anywhere in the s ta te for an of­
fense committed in his local jurisdiction. Op. 
Atty. Gen., Nov. 22, 1929. 

EXAMINATION OF O F F E N D E R S — 
COMMITMENT—BAIL 

§10577 . 
r a n t . 

P roceed ings on c o m p l a i n t — W a r -

1. Nature of proceeding. 
The preliminary examination referred in 

§10606 is that provided for by §§10577 to 10587. 
175M508, 221NW900. 

3. The complnlnt. 
An objection tha t a criminal complaint is void 

for duplicity must be taken a t or before trial , 
or it will be considered as waived. 175M222, 220 
NW611. 
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§10579 CH. 104—CRIMINAL PROCEDURE 

A justice has no author i ty to issue a sub­
poena requiring the appearance of a witness until 
the complaint has been signed and an action 
is pending before him. Op. Atty. Gen., Aug. 5, 
1930. i 

§10579 . Offender may give recognizance, 
etc. 

Defendant held to have broken his bond by 
failing to appear on the day tha t his case was 
called for trial , though he appeared a t a la ter 
date and dur ing the term and entered a plea 
of guilty. 26F(2d)104. 

§10588 . Bai l—Commitment . ' 
2. Bail. 
Applications for bail should be addressed to 

district court after re turn of magis t ra te is filed 
in distr ict court, if not sooner. Op. Atty. Gen., 
Apr. 3, 1929. 

§10592 . Certifying test imony. 

The court, not the jury, has the benefit of 
knowledge disclosed by testimony certified by 
magis t ra te in the files of the case in the office 
of the clerk of the tr ial court. State v. Irish, 
235NW625. See Dun. Dig. 2438(8). 

§10593 . Proceedings on default. 
Defendant held to have broken his bond by 

failing to appear on the day tha t his case was 
called for trial , though he appeared a t a la ter 
date and during the term and entered a plea 
of guilty. 26F(2d)104. 

§10595 . Action on recognizance—Not 
barred, when. 

26F(2d)104. 

§10598 . Application for bail—Justification. 
Op. Atty. Gen., Apr. 3, 1929; note under §10588. 

§10602-4 . Corporate bonds authorized in 
criminal cases .—Any de fendan t r equ i r ed to 
give a bond , recognizance or undertaking to 
secure his a p p e a r a n c e in a n y criminal case in 
a n y cou r t of record , may , if he so elects , g ive 
a su re ty bond, recognizance or u n d e r t a k i n g 
executed by a corpora t ion au tho r i zed by law 
to execute such bonds , recognizances or u n ­
d e r t a k i n g s , provided, t h a t t h e a m o u n t of t h e 
bond , recognizance or u n d e r t a k i n g a s fixed 
by the cour t m u s t be t he s ame r ega rd l e s s of 
t h e k ind of bond, recognizance or u n d e r t a k ­
ing given. (Act Apr . 25 , 1 9 3 1 , c. 386, .§1.) 

GRAND JURIES 

§10622 . Evidence—For defendant. 
1. In general. 
A witness before a grand ju ry may not refuse 

to answer questions because they have not been 
ruled upon by the court or because they seem 
to relate only to an offense, the prosecution of 
which is barred by a s t a tu te of limitation. 177 
M200, 224NW838. 

§10625 . Matters inquired into. 
A %vitness before a grand jury may not refuse 

to answer questions because they have not been 
ruled upon by the court or because they seem 
to relate only to an offense, the prosecution of 
which is barred by a s ta tu te of limitation. 177 
M200, 224NW838. 

§10688 . Indictment presented, filed, and 
recorded. 

. I t is not proper in district court to include in 
one file several charges aga ins t the same de­
fendant, even though these charges arise out of 
the same transaction. Op. Atty. Gen., April 28, 
1931. 

INDICTMENTS 

§10639 . Contents. 
Pendency of a proceeding for prel iminary ex­

amination in municipal and justice court does 
not prevent the finding of an indictment by the 
grand Jury. 175MG07, 222NW280. 

Indictment charging maintenance of a liquor 
nuisance, held sufficient. 177M278, 225NW20. 

18. Following language of statute or ordin­
ance. 

Indictment charging tha t defendant did "ask, 
agree to receive, and receive" a bribe, was not 
duplicitous or repugnant . 178M437, 227NW497. 

§ 1 0 6 4 1 . To be direct and certain. 
1. Allegation*! must be direct. 
Indictment charg ing maintenance of a liquor 

nuisance, held sufficient. 177M278, 225NW20. 
3. Certainty. 
Indictment charging tha t defendant did "ask, 

agree to receive, and receive" a bribe, was not 
duplicitous or repugnant . 178M437, 227NW497. 

§10642 . Fict i t ious name. 
Misnomer of defendant in criminal complaint 

and war ran t may be corrected by amendment, 
and is an i r regular i ty which is waived by plea 
to indictment or information after waiver or ex­
amination in municipal court. 179M53, 228NW 
437. 

§10644 . Time, how stated. 
An information may be amended on trial , and 

such an amendment may consist of changing 
the date of the commissioifof the crime. State 
v. Irish. 235NW62r>. See Dun. Dig. 4374(01). 

§10645 . Erroneous al legation as to person 
injured. 

Alleged variances between the proofs and t h e 
facts alleged concerning ownership of the stolen 
goods and the place from which they were stol­
en were not material . 172M139, 214NW785. 

§10646 . Words of statute need not be fo l - , 
lowed. 

Where indictment charged extortion by threa t 
to expose another to disgrace by accusing him of 
operat ing a gambling house, proof tha t money 
was extorted by threat to a r res t him for oper­
a t ing such house, held not a mater ial variance. 
179M439, 229NW558. 

§10647 . Tes t s of-sufficiency. 
Indictment charging maintenance of a liquor 

nuisance, held sufficient. 177M278, 225NW20. 
(4). 
Indictments charging tha t offense occurred in 

a given county, wi thout going further, are up­
held. State v. Putzier, 236NW765. See Dun. 
Dig. 4373(43), (44), (45). 

(5). 
An information may be amended on trial, and 

such an amendment may consist of changing 
the date of the commission of the crime. Sta te 
v. Irish, 235NW625. See Dun. Dig. 4374(01). 

§10648 . Formal defects disregarded. 
See also notes under §10752. 
Information alleging the s teal ing of men's 

clothing in the night- t ime without a l leging 
tha t it was taken from a building, charged 
grand larceny in the second degree, and not 
grand larceny in the first degree. 172M139, 214 
NAV785. 

There was no fatal variance where informa­
tion charged carrying of a revolver and proof 
showed weapon to be an automatic pistol. 176 
M238, 222NW925. 

Indictment charging maintenance of a liquor 
nuisance, held sufficient. 177M278, 225NW20. 

Rule of variance is not strictly applied. Proof 
of credit ing amount not variance from allega­
tion of receiving money as bribe. 178M437, 227 
NW497. 
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CH. 104—CRIMINAL PROCEDURE §10711 

Reception of evidence. 178M437, 227NW497. 
Testimony of a conspirator t h a t he and his 

associates committed other offenses, held not 
prejudicial error where the commission of the 
offense for which the prosecution was had was 
undisputed. 179M439, 229NW558. 

An information may be amended on trial , and 
such an amendment may consist of changing 
the date of the commission of the crime. State 
v. Irish, 235NW625. See Dun. Dig. 4430(01). 

An indictment charging a violation of the 
s ta te prohibition laws may be amended by in­
cluding an allegation of a prior conviction. Op. 
Atty. Gen., Dec. 5, 1929. 

§10654 . Compounding felony indictable. 
Complaint held not bad for duplicity, and evi­

dence held to support conviction. 181M106, 231 
NW804. 

§10663 . Evidence of ownership. 

Evidence held to sustain conviction. 175M 
607, 222NW280. 

INFORMATIONS 

§10664 . Powers of district court. 

175M508, 221NW900; note under §10666. 

§10665 . Information shall state, what—Etc . 
Information alleging the stealing of men's 

c lothing in the night-t ime, without alleging tha t 
it was taken from a building, charged second 
degree and not first degree larceny. 172M139, 
214NW785, 

An information may be amended on trial , and 
such an amendment may consist of changing 
the date of the commission of the crime. State 
v. Irish, 235NW625. See Dun. Dig. 4430. 

§10666 . Preliminary examination. 

Prosecution under §9931-2, permit t ing in­
creased punishment of habitual criminals, may 
be initiated by information though a sentence 
of imprisonment for more than 10 years may 
result. 175M508, 221NW900. 

This section has no application to the proce­
dure under §4 of Laws 1927, c. 236 (§9931-3) 
and is not repealed by tha t act. 175M508, 221 
NW900. 

The preliminary examination referred to in 
this section is t h a t provided for by §§10577 to 
10587. 221NW900. 

Pendency of a proceeding for preliminary ex­
amination in municipal or justice court does 
no t prevent the finding of an indictment by the 
grand jury. 175M607, 222NW280. 

The court, not the jury, has the benefit of 
knowledge disclosed by the files of the case in 
the office of the clerk of the tr ial court as to 
evidence on preliminary examination. State v. 
Irish, 235NW625. See Dun. Dig. 2431. 

§10667 . Court may direct filing of infor­
mation. 

175M508, 221NW900; note under §10666. 

ARRAIGNMENT OF D E F E N D A N T 

§10678 . Defendant informed of his right to 
counsel. 

I t is not the duty of a justice of the peace 
to advise the defendant tha t he is entitled to 
have assistance of counsel in a defense in a 
prosecution under a city ordinance. 175M222, 
220NW611. 

Right of defendant to appeal after plea of 
guilty in municipal court. Op. Atty. Gen., Dec. 
9, 1930. 

P L E A S 

§10695 . Pleas to indictment—Orai, etc. 
Plea of former jeopardy cannot be presented 

by motion on affidavits, but must be urged by 
formal plea, the issues of fact in which must 
be tried by jury. 180M439, 231NW6. 

A plea of guilty does not preclude a defen­
dant from raising, for the first t ime on appeal, 
the question of whether or not the complaint, 
information, or indictment charges a public of­
fense. State v. Parker , 237NW409. See Dun. 
Dig. 2491. 

§10696. Plea of guilty. 
A plea of guilty is wi thdrawn by leave of 

the court is not admissible upon the tr ial of 
the substi tuted plea of not guilty. 173M293, 
217NW351. 

Where plea of guilty, sentence and judgment 
are set aside, it is error on tr ial to require de­
fendant to s ta te on cross-examination what he 
said before the presiding judge after his plea 
preliminary to sentence. 174M590. 219NW926. 

CHANGE OF VENUE 

§10701. Place of trial—Change of venue. 
1. Place of trial. 
Threats of criminal prosecution and exposure 

to disgrace made in one county, which fright­
ened the threatened person into the payment of 
money in another county, sustain a conviction 
of extortion in the la t ter county. State v. Mc-
Kenzie, 235NW274. See Dun. Dig. 2423, 3701. 

3. Chnnge of venue. ! 
Mere fact t ha t newspapers aroused the public 

against the perpetrator of the crime in question 
held not to require a change of venue. 171M414, 
214NW280. 

ISSUES AND MODE OF TRIAL 

-Appearance in per-§10705. Issue of fact-
son. 

Plea of former jeopardy cannot be presented 
by motion on affidavits, but must be urged by 
formal plea, the issues of fact in which must be 
tried by jury. 180M439, 231NW6. 

2. Presence of accused. 
Accused a t libery on bail may waive r ight 

of being present when verdict is returned. 175 
M573, 222NW277. 

Where court fails to require bailiff to notify 
defendant's a t torney of the re turn of a verdict, 
the remedy for this nonobservance of the prac­
tice should be a motion for a new trial , and not 
a motion to set aside the verdict, which would 
mean an acquittal . 175M573, 222NW277. 

Accused a t l iberty on bail did not waive r ight 
to be present when verdict was received. 177M 
283, 225NW82. 

Evidence. 
Admission in evidence of a revolver found 

in defendant's desk six weeks after the commis­
sion of the crime of robbery of which he was 

.accused, held error. 181M566, 233NW307. See 
'Dun. Dig. 2458, 8490. 

Admission of license plates found in a car 
in defendants possession held improper in prose­
cution for robbery. 181M566, 233NW307. See 
Dun. Dig. 2458, 8490. 

Evidence of defendant's association with oth­
ers who were criminals was improperly admit­
ted. 181M566, 233NW307. See Dun. Dig. 2458. 

§10706 . Continuance—Defendant commit­
ted, when. 

Refusal of continuance on account of absence 
of witness held not an error. 173M567, 218NW 
112. 

§10710. Questions of law and fact, how de­
cided. 

I t was error to charge tha t the only issue was 
whether defendant was guilty of robbery in the 
first degree or of an a t tempt to commit such 
robbery, it being within province of ju ry to 
return not guil ty verdict though contrary to 
law and evidence. State v. Corey, 233NW590. 

§ 1 0 7 1 1 . Order of argument. 
Some allowances must be made for rhetorical 

flights and vigorous a r ra ignment of .a t tempted 
defenses. 171M414, 214NW280. 
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§10712 CH. 104—CRIMINAL PROCEDURE 

Misconduct of county a t torney could not be 
predicated on his reference to defendant's com­
panions as "the mob" where no exception was 
taken. 173M232, 217NW104. 

Where there was evidence of finding- of wea­
pon a t t ime of defendant's a r res t it was legiti­
mate a rgument for county a t torney to suggest 
the switching or changing of weapons between 
companions in crime. 173M232, 217NW104. 

Conduct of prosecuting a t torney in referr ing 
to court 's failure to admit incompetent evidence 
held not reversible error. 17.3M305, 217NW120. 

Comments of the prosecuting at torney upon 
defendant's association with "murderers and 
thieves" upon evidence improperly admitted held 
prejudicial. 181M566, 233NW307. See Dun. Dig. 
2478. 

§10712 . Charge of court. 

1. In general* 
Charge in bank robbery proseoution held not 

objectionable as war ran t ing a conviction for 
violation of liquor laws. 171M158, 213NW735. 

Instruction failing to require absence of rea­
sonable doubt as a prerequisi te to the final in­
ference of guilt is cured by context s ta t ing 
explicitly tha t all elements of the offense must 
be established beyond a reasonable doub t 171 
M222, 213NW920. 

In liquor prosecution, instruction tha t prior 
conviction of defendant's witness was received 
merely for the purpose of bearing on his credi­
bility, was proper. 171M515, 213NW923. 

In the absence of a request, error cannot be 
predicated on failure to charge as to a lesser 
offense. 171MB15, 213NW923. 

Giving of caut ionary instruction regarding 
danger of convicting on the evidence of the 
prosecutrix alone rested in the discretion of the 
court, especially in absence of request for such 
an instruction. 171M515, 213NW923. 

Where a proposition involving one of the 
defenses is once correctly stated, "with its con­
ditions and qualifications, it is not ordinarily 
necessary for each of the conditions and quali­
fications to be restated every time the defense 
itself is subsequently referred to in the instruc­
tions. 171M380, 214NW265. 

In prosecution for murder in the third de­
gree by ki l l ing one with an automobile, evi­
dence held not to require an instruction tha t 
defendant should be acquitted if he was so 
drunk that he did not know what he was doing. 
171M414, 214NW280. 

Accused held not prejudiced by charge of 
court t ha t information charged defendant with 
first degree grand larceny, when only second 
degree offense was properly alleged, the jury 
finding defendant guil ty "as charged." 172M139, 
214NW786. 

An inadvertent s ta tement in the charge must 
be called to the court 's attention. 172M139, 214 
NW785. 

If defendant desired a further explanation of 
any matters , he should have made a request to 
tha t effect. 172M208, 215NW206. 

Defects in charge not called to the court 's a t ­
tention a t the time are not of a character to 
call for a new trial. 173M567, 218NW112. 

In prosecution for adultery refusal of court 
to instruct t h a t admission or confession by one 
paramour was not evidence against the other, 
the two being tried together, was error. 175 
M218, 220NW563. 

Where it is in fact present, it is not error to 
instruct t h a t there is evidence to corroborate an 
accomplice. 176M175, 222NW906. 

The charge is to be considered in its entirety. 
181M303, 232NW335. See Dun. Dig. 9781(26). 

Fai lure to define the crime with which defend­
an t was charged is disapproved. 181M566, 233 
NW307. See Dun. Dig. 2479. 

."». Requests for instruction**. 
Charge of court defining crime of driving au­

tomobile while intoxicated in the words of the 
s ta tute , held sufficient. 176M164, 222NW909. 

I t is not error to refuse a request to charge, 
where the general charge, or other requests 
given, fairly cover the same subject.' 176M349, 
223NW452. 

I t is bad practice to allude to the fact t ha t 

instructions given have been asked for by one 
of the parties. 181M374, 232NW624. See Dun. 
Dig. 9776(13). 

§10718. Jury—How and where kept. 

Misconduct of bailiff in informing jury tha t 
unless they agreed before midnight they would 
be kept until morning, held not ground for re­
versal. 175M174, 220NW547. 

Fai lure to provide separate room for women 
held not ground for new trial on ground tha t 
woman was not well and "verdict was coerced. 
176M604, 224NW144. 

That women jurors were, on failure of ju ry 
to agree, provided with separate sleeping ac­
commodations a t a hotel for the night in the 
custody of a woman bailiff, held not error. -181 
M303, 232NW335. See Dun. Dig. 7112. 

§10713-1. Same—Preceding section appli­
cable only where jury fails to agree. 

176M604, 224NW144; note under §10713. 

§10720. Polling jury—Further delibera­
tion, when. 

175M573, 222NW277; note under §10705. 

§10721. Reception of verdict. 

Verdict is not vitiated by failure to read it 
to the jury as recorded. 178M564, 227NW893. 

§10723. Acquitted on ground of insanity— 
Release from state institutions.—Whenever 
during the trial of any person on an indict­
ment, or information, such person shall be 
found to have been, at the date of the offense 
alleged in. said indictment, insane, an idiot, 
or an imbecile and is acquitted on that 
ground, the jury or the court, as the case 
may be, shall so state in the verdict, or upon 
the minutes, and the court shall thereupon, 
forthwith, commit such person to the proper 
state hospital or asylum for safe keeping and 
treatment; and whenever in the opinion of 
such jury or court such person, at said date, 
had homicidal tendencies, the same shall also 
be stated in said verdict or upon said min­
utes and said court shall thereupon forthwith 
commit such person to the hospital for the 
dangerous insane for safe keeping and treat­
ment; and in either case such person shall be 
received and cared for a t said hospital or 
asylum to which he is thus committed. 

The person so acquitted shall be liberated 
from such hospital or asylum upon the order 
of the court committing him thereto, when­
ever there is presented to said court the cer­
tificate in writing of the Superintendent of 
the hospital or asylum where such person is 
confined, certifying that in the opinion of 
such superintendent such person is wholly 
recovered and that no person will be en­
dangered by his discharge. 

Provided, that if the superintendent of the 
hospital or asylum fails or refuses to furnish 
such certificate at the request of the person 
committed, then said person may petition the 
said court for his release, and hearing on 
such petition shall be had before the court 
upon and after service of such notice as the 
court shall direct. 

If, at' such hearing, the evidence introduced 
convinces the court that the person so con­
fined has wholly recovered and that no per­
son will be endangered by his discharge, then 
the court shall order his discharge and re-
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CH. 104—CRIMINAL PROCEDURE §10752 

lease from said hospital or asylum, and he 
shall then be so discharged and released. 

Provided, further, that if at such hearing 
the evidence introduced convinces the court 
that such person has not wholly recovered, 
but that no person will be endangered by his 
release on parole from such hospital or asy­
lum, and a proper and suitable person is 
willing to take such committed person on 
parole, and to furnish a home for him and 
care for and support him, and furnishes a 
satisfactory bond in such amount and with 
such terms and conditions as the court may 
fix, then said court may order the release of 
such confined person from said hospital or 
asylum on parole and for such time and upon 
such terms and conditions as the court may 
determine and order, and thereupon such 
person shall be so released from said hospital 
or asylum and placed on parole with the per­
son named by the court in its order. 

Provided, that nothing herein shall be con­
strued as preventing the transfer of any per­
son from one institution to another by the 
order of the board of control, as it may deem 
necessary. (As amended Apr. 25, 1931, c. 
364.) 

§10724 . Hearing on punishment. 
No conviction for perjury for untrue answers 

to questions after plea of guilty. 171M246, 213 
NW900. 

CALENDAR 

§10727. Issues, how disposed of—Time for 
trial. 

That at torney with consent of court and with­
out objection by defendant, assisted county a t ­
torney, was no ground for new trial. 176M305, 
223NW141. 

CHALLENGING JURORS 

§10733 . Challenge to individual juror. 
3. When challenge may he made. 
Answer of juror held not so untrue as to give 

accused r ight to new trial on ground tha t he 
was thereby prevented from peremptorially 
challenging juror. 176M604, 224NW144. -

O. Review. 
Denial of the challenge of a juror cannot be 

reviewed on appeal. 171M380, 214NW265. 

A P P E A L S AND W R I T S OF E R R O R 

§10747. Removal to supreme court. 
The denial by the trial judge of the chal­

lenge of a juror for cause cannot be reviewed 
on appeal. 171M380, 214NW265. i 

Motion for a new trial in a criminal case must 
be heard by the trial court before the expira­
tion of the time to appeal from the judgment, 

. and an appeal from an order denying such mo­
tion cannot be taken more than a year after 
such judgment is rendered. 174M194, 218NW 
887. 

A violation of a city ordinance is an offense 
against the city and a r ight of appeal may be 
denied. 175M222, 220NW611. 

Where defendant acquiesces in a judgment of 
conviction, or when he complies in whole or in 
part therewith, there is a waiver of the r ight of 
review. 175M222, 220NW611. 

An order in a criminal case, made on defend­
ant 's failure to plead after disallowance of his 
demurrer to the information, found him guilty, 
but directed him to appear a t a later date for 
sentence. Held, not appealable, not being a fi­
nal judgment imposing sentence and to be en­
forced without further judicial action. State 
v. Putzier, 236NW765. See Dun. Dig. 2491(70), 
(71). (72), (74). 

Appeals in criminal cases can be taken only 
from an order denying motion for a new trial 
or from the final judgment of conviction. State 
v. ru tz ier , 236NW765. See Dun. Dig. 2491(09). 

§10751. Bill of exceptions. 

Trial court properly amended the proposed 
settled case by making it comply with the facts 
as they occurred upon the trial. 17111515, 213 
NW923. 

Where information does not allege t rue name 
of purchaser of alcoholic liquor, the defendant 
cannot complain thereof for the first time on 
appeal. State v. Viering, 221NW681. 

Denial of new trial on.ground of newly dis­
covered evidence consisting of affidavit of wit­
ness, who testified on the trial as to the identity 
of defendant, tha t he was not certain of such 
identity, held not abuse of discretion. 181M203, 
232NW111. See Dun. Dig. 7131. 

§10752 . Proceedings in Supreme Court. 

1. In general. 
See also notes under §10648. 
Admission of incompetent evidence held not 

prejudicial in criminal prosecution. State v. 
Irish, 235NW625. See Dun. Dig. 2490(47). 

Misconduct of counsel in asking improper 
question held not to require new trial. 171M158, 
213NW735. 

Exclusion of evidence held without prejudice. 
171M222, 213NW920. 

On appeal from an order denying a new trial, 
made before defendant was sentenced, the point 
that the sentence "was excessive cannot be 
raised. 172M139,'214NW785. 

Where sister of prosecutrix in a prosecution 
for carnally knowing a female child under the 
age of 18 was a witness and during cross-
examination, the father of prosecutrix made a 
demonstration in the court room and the court 
admonished the jury to disregard it. there was 
nothing requiring a new trial. 172M372, 215NW 
514. 

Court cannot interfere as to mat ters of fact. 
173M391, 217NW343. 

That a t torney with consent of court and with­
out objection by defendant, -assisted county a t ­
torney, was no ground for new trial . 176M305, 
223NW141. 

Reception of evidence. 178M439, 227NW497. 
A plea of guilty does not preclude a defend­

ant from raising, for the first time on appeal, 
the question of whether or not the complaint, 
information, or indictment charges a public of­
fense. State v. Parker , 237NW409. See Dun. 
Dig. 2491. 

:t. New trial. 
174M194. 218NW887. 
Exclusion of evidence by court held to cure 

error in its admission. 173M543, 217NW683. 
Rulings upon offers to prove defendant's dis­

position and reputation held not to require-re­
versal. 176M349. 223NW452. 

Where conviction for contempt is right. b\it 
the penalty imposed exceeds tha t authorized, de­
fendant should not be relieved from proper pun­
ishment, but be resentenced. 178M158, 22CNAV 
188. 

Stat ing that the acts mentioned would con­
st i tute the crime instead of s ta t ing tha t they 
would constitute' the offense of an a t tempt to 
commit the crime, with which defendant was 
charged, was a mere inadvertence and not preju­
dicial. 225NW925. 

Permi t t ing jury to attend theatrical perform­
ance, held not to require new trial. 229NW99. 

4. MlKcomluct of counsel. 
179M301. 229NW99. 
179M502, 229NW801. 
180M221, 230NW639. 
Remarks of prosecuting at torney held not 

prejudicial, 175M007, 222NW280. 
Misconduct of prosecuting at torney in cross-

examining defendant with respect to other 
charges of crime, held to require new trial . 
176M442, 223NW769. 

Constant insinuation tha t accused was con-
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nected with other crimes, held to require new 
trial. State v. Klashtorni , 225NW278. 

Defendant could not urge tha t county a t tor­
ney was guil ty of misconduct in pursuing' a line 
of cross-examination to which defendant not 
only made no objection but in effect consented. 
178M(i9, 225NW925. 

Where defendant selects his own attorney, 
misconduct of such a t torney is ground for new 
trial only in exceptional cases; and failure to 
call defendant as witness, and submission of 
case without argument, held not to require new 
trial. 180M435. 231NW12. 

5. Newly discovered evidence. 
180M450, 231NW225. 
181M28, 231NYV411. 
Motion for new trial on grounds of newly 

discovered evidence held properly" denied. 173M 
420, 217NW480. 

Newly discovered evidence held not of nature 
likely to change the result. 173M567, 218NW112. 

Alleged newly discovered evidence held not 
to require new trial. 176M30D, 223NW141. 

6. Reception of evidence. 
There could be no prejudice from the fact 

that the jury learned tha t accused had claimed 
and been accorded a legal r ight against com­
pulsory incrimination in tr ial of codefendant. 
176M5G2, 223NW917. 

No reversible error for failure to hear oral 
testimony on motion for -new trial. 176M604, 
224NW144. 

7. Misconduct of or respecting .inry. 
Fai lure to provide separate room for women 

held not to require .new trial. 17CM604, 224NVV 
144. 

Answer of juror on voir dire as to relation to 
county a t torney held not ground for new trial. 
17KMK04, 224NW144. 

§10754 . De fendan t commi t ted , when , e tc . 
174M194, 218NW887. 

§10756 . Certifying- p roceed ings . 
174MC6, 218NW234. 
Constitutionality of s ta tu te properly certified 

to court. 173M221* 217NW108. 
o 

INDETERMINATE SENTENCES 
AND PAROLES 

§1.0705. T e r m of s e n t e n c e . — W h e n e v e r any 
person is convicted of any felony or c r ime 
commi t t ed af ter t he passage of th is act , pun­
ishable by i m p r i s o n m e n t in the s t a t e prison 
or s t a t e r e fo rma to ry , except t reason or m u r ­
der in t he first or second degree as defined by 
law, the cour t in impos ing sen tence shal l no t 
fix a definite t e r m of impr i sonmen t , bu t may 
fix in said sen tence t h e m a x i m u m t e r m of 
such impr i sonmen t , and shal l sen tence every 
such person to t he s t a t e r e fo rma to ry or to 
t he s t a t e pr ison, as t he case may r equ i r e , and 
t h e person sen tenced shal l be sub jec t to re ­
lease on paro le and to final d i scharge by the 
board of paro le as he re ina f t e r provided, bu t 
i m p r i s o n m e n t u n d e r such sentence shal l no t 
exceed the m a x i m u m t e r m fixed by law or by 
t h e cour t , if t he cour t has fixed the m a x i m u m 
te rm, provided t h a t if a person be sentenced 
for two or more such s e p a r a t e offenses sen­
tence shal l be p ronounced for each offense, 
and i m p r i s o n m e n t t h e r e u n d e r may equal , bu t 
shal l no t exceed t h e to ta l of the m a x i m u m 
t e rms , fixed by l aw or by t h e cour t , if 
t he cour t h a s fixed the m a x i m u m t e r m 
for such s e p a r a t e offenses, which to ta l 
shal l , for t h e pu rpose of th i s act , b e con­
s t r u e d as one con t inuous t e r m of impr i son­
men t . And provided fu r the r t h a t w h e r e one 
is convicted of a felony or c r ime t h a t is pun­

ishable by i m p r i s o n m e n t in t he s t a t e pr ison 
or s t a t e r e fo rma to ry or by fine or impr i son­
m e n t in t he county ja i l , or bo th , t h e cou r t 
may impose t h e l i gh te r s en tence if i t sha l l 
so elect. The power of t h e cour t to fix t he 
m a x i m u m te rm of i m p r i s o n m e n t shal l extend 
to i n d e t e r m i n a t e sentences imposed u n d e r 
Laws 1927, Chap te r 236 [ § § 9 » 3 1 to 9 9 3 1 - 4 ] . 
(As amended Apr . 20, 1 9 3 1 , c. 222, §1.) 

Time runs on sentence while in hospital for 
insane. 170M572, 224NW156. 

Trial court may fix maximum term of im­
prisonment though defendant was convicted for 
a second offense for which penalty is prescribed 
by 59931 prior to 1927 amendment. 179M532, 
229NW7S7. 

§10706 . P a r o l e b o a r d . — A board hav ing 
power to paro le and d i scha rge pr i soners con­
fined in t he s t a t e pr ison, s t a t e r e fo rma to ry or 
s t a t e r e fo rma to ry for women is hereby 
crea ted , to be known and des igna ted as " S t a t e 
Board of P a r o l e . " Said board shal l be com­
posed of a cha i rman and two o the r m e m b e r s , 
who shal l be appoin ted by the governor wi th 
t he advice a n d consent of t h e s ena t e a n d 
who, except as he re ina f te r provided, shal l 
hold office of a term' of six yea r s from the 
first Monday in J a n u a r y next- af ter such ap­
po in tmen t s a r e m a d e and unt i l t he i r succes­
sors be appoin ted and qualified, provided t h a t 
immedia te ly or as soon as prac t icable af ter 
t he passage of t h i s ac t said board shal l be 
appoin ted to hold office from Ju ly first next 
af ter such a p p o i n t m e n t s a r e m a d e , t he chai r ­
m a n unt i l t he first Monday in J a n u a r y 1937, 
one m e m b e r un t i l t h e first Monday in J a n u a r y 
1935 , and one m e m b e r un t i l t he first Monday 
in J a n u a r y 1933 . Not more t h a n two m e m ­
bers of said board shal l be long to t he s ame 
polit ical pa r ty . In case of a vacancy i t sha l l 
be filled for t he unexpi red t e rm in which 
such vacancy occurs as he re in provided for 
or ig ina l a p p o i n t m e n t s . Said b o a r d shal l keep 
a record of all i ts p roceedings and to t h a t 
end may des igna te one of i t s m e m b e r s to ac t 
as secre ta ry , or m a y r e q u i r e t he pe r fo rmance 
of t he du t i e s of t h a t office by any paro le 
agen t or any o the r person in i t s employ. (As 
amended , L a w s 1929, c. 2 3 ; Apr . 14, 1 9 3 1 , 
c. 1 6 1 , §1.) 

§10767 . P r e s e n t l aw .not c h a n g e d . — T h e 
board of paro le cons t i tu ted u n d e r t h e provi­
sions of th i s ac t shal l be deemed a con t inua ­
t ion of t h e board of paro le cons t i tu ted u n d e r 
the provis ions of law in force a t t h e t ime 
of the passage thereof, and all m a t t e r s a n d 
proceedings pend ing before t h e boa rd of pa­
ro le as cons t i tu ted before t h e passage of th i s 
act shal l be ca r r ied on a n d comple ted by the 
board as cons t i tu ted h e r e u n d e r . (As a m e n d e d 
Apr. 14, 1 9 3 1 , c. 1 6 1 , §2.) 

§10769 . C h a i r m a n of b o a r d — s a l a r y — c o m ­
pensa t ion of m e m b e r s . — T h e sa la ry of t h e 
cha i rman of said s t a t e boa rd of paro le shal l 
be t he sum of $4500.00 per a n n u m , payable 
as he re ina f te r provided. Each of t h e o the r 
m e m b e r s of said b o a r d shal l rece ive a s com­
pensa t ion t he sum of $15.00 per day for each 
day ac tua l ly spent in the d i scha rge of his of­
ficial du t ies , inc lud ing the du t ies of sec re ta ry . 
In addi t ion to t h e compensa t ion so provided, 
each of t h e m e m b e r s of said boa rd shal l be 
r e imbur sed for al l expenses paid or i ncu r r ed 
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by him in the performance of his official du­
ties. Said compensation and said expenses 
shall be paid out of the revenue fund in the 
same manner as the salaries and expenses of 
other state officers are paid. All of the other 

" expenses of the state board of parole shall be 
audited and allowed by the state board of 
control and paid out of the funds appropriated 
for the maintenance of the penal institutions 
of the state in such proportions as the state 
board of control shall determine. Said board 
of parole shall furnish such estimates of an­
ticipated expenses and requirements as the 
state board of control may from time to time 
require. (As amended Apr. 14, 1931, c. 161, 
§3.) 

§10770. Powers anil duties of board.—The 
said state board of parole may parole any 
person sentenced to confinement in the state 
prison or state reformatory, provided that no 
convict serving a life sentence shall be pa­
roled until he has served thirty-five years, 
less the diminution which would have been 
allowed for good conduct had his sentence 
been for thirty-five years, and then only by 
unanimous consent in writing of the members 
of the board of pardons. Such convicts while 
on parole shall remain in the legal custody 
and under the control of the state board of 
parole, subject at any time to be returned 
to the state prison or state reformatory, and 
the written order of said board, certified by 
the warden or superintendent of the state 
reformatory, shall be a sufficient warrant to 
any officer to retake and return to actual cus­
tody any such convict. Geographical limits 
wholly within the state may be fixed in each 
case and the same enlarged or reduced ac­
cording to the conduct of the prisoner. 

In considering applications for parole or 
final release said board shall not be required 
to hear oral argument from any attorney or 
other person not connected with the prison or 
reformatory in favor of or against the parole 
or release of any prisoners, but it may insti­
tute inquiries by correspondence, taking testi­
mony or otherwise, as to the previous history, 
physical or mental condition, and character 
of such prisoner, and to that end shall have 
authority to require the attendance of the 

warden of the state prison or the superintend­
ent of the state reformatory or the state re-
•formatory for women and the production of 
the records of said institutions and to compel 
the attendance of witnesses, and each mem­
ber of said board is hereby authorized to ad­
minister oaths to witnesses for every such 
purpose. (As amended Apr. 14, 1931, c. 161, 
§4.) 

§10770-1. Parole of prisoners.—The state 
board of parole is hereby authorized and em­
powered to grant to any prisoner in the state 
prison, state reformatory or state reforma­
tory for women, a temporary parole under 
guard, not exceeding three days, to any point 
within the state, upon payment of the ex­
penses of such prisoner and guard. (Act Mar. 
9, 1929, c. 70.) 

§10775. Supervision by board—agents.— 
Said board of parole as far as possible, shall 
exercise supervision over paroled and dis­
charged convicts and when deemed necessary 
for that purpose, may appoint state agents, 
fix their salaries and allow them traveling 
expenses. It may also appoint suitable per­
sons in any part of the state for the same 
purpose. Every such agent or person shall 
perform such duties as said board may pre­
scribe in behalf of or in the supervision of 
prisoners paroled or discharged from the state 
prison, state reformatory, or other public 
prison in the state, including assistance in 
obtaining employment and the return of pa­
roled prisoners, and in addition thereto shall, 
when so directed by the state board of con­
trol, investigate the circumstances and con­
ditions of the dependents of prisoners of the 
state penal institutions and report their find­
ings and recommendations to the warden and 
superintendent of the respective institutions 
and to the state board of control. Such 
agents and such persons shall hold office at 
the will of the board of parole and the person 
so appointed shall be paid reasonable com­
pensation for the services actually performed 
by them. Each shall be paid from the cur­
rent expense fund of the institution or insti­
tutions for whose benefit he was appointed. 
(As amended Apr. 14, 1931, c. 161, §5.) 

CHAPTER 105 
State Prison and State Reformatory 

STATE PRISON 

§10812. Sale of binding twine. 
Laws 1931, c. 340, fixes maximum price of 

machinery sold for 1931 and 1932. 

§10815. State prison may manufacture 
machinery.—The State Board of Control is 
hereby authorized, empowered, and directed 
to establish, construct, equip, maintain and 
operate, at the State Prison, at Stillwater, a 
factory for the manufacture of hay rakes, hay 
loaders, mowers, grain harvesters and bind­
ers, corn harvesters and binders and corn 
cultivators, and the extra parts thereof and, if 
the board deems it advisable, cultivators of 
all kinds, culti-packers, manure spreaders, 

ploughs, rotary hoes, and the extra parts 
thereof and rope and ply goods of all kinds 
and for that purpose to employ, and make 
use of the labor of prisoners kept in said 
prison, at any time available therefor and as 
largely as may be, and such but only such 
skilled laborers as in the judgment of the said 
Board of Control and the Warden of the State 
Prison may be necessary for the feasible and 
successful and profitable employment of the 
said prisoners therein therefor, and for the 
purposes of, and to give full effect to, this act, 
said Board of Control may use all of, or any 
part of, not exceeding two hundred fifty 
thousand dollars of the existing state prison 
revolving fund created by and existing under 
Chapter 151 of the General Laws of 1909 
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