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(3) where the boathouse is in existence on public waters prior to January 1, 1997.

(e) A boathouse in existence on pubhc waters prior to January 1, 1997, may be re-

paired or replaced, provided that the repairs or replacement are consistent with the permit
issued by the commissioner under paragraph (d).

Sec. 2. EFFECTIVE DATE.
Section 1 is effective July 1, 1997.
Presented to the governor May 30, 1997

Signed by the governor June 3, 1997, 2:57 p.m.

CHAPTER 248—S.F.No. 234

An act relating to human services; adding provisions for licensing programs; imposing and
modifying civil penalties; requiring reports on nonresidential child care programs; providing inter-
im expansion of unlicensed child care providers; requiring reports from the commissioner of health
and the commissioner of human services; creating a legislative task force to review the background
study process; amending Minnesota Statutes 1996, sections 144,057, subdivision 1; 144A.46, subdi-
vision 5; 245A.02, subdivisions 15, 16, 17, and by adding subdivisions; 245A.03, subdivision 2;
245A.04, subdivisions 3, 3a, 3b, 3¢, 4, 5, 6, 7, and by adding a subdivision; 245A.06, subdivisions 1,
3,4,5,5a, 6, and 7; 245A.07, subdivisions 1 and 3; 245A.08, subdivisions 1 and 2; 245A.09, subdivi-
sion 7; 245A.11, subdivision 2; 245A.16, subdivision 2; 256E.115; and 364.09; Laws 1995, chapter
158, section 7; proposing coding for new law in Minnesota Statutes, chapter 245A; proposing cod-
ing for new law as Minnesota Statutes, chapter 245B; repealing Minnesota Statutes 1996, sections
245A.091; 245A.20; 245A.21; and 252.53; Laws 1996, chapter 408, article 10, section 13; Minne-
sota Rules, parts 4668.0020; 9503.0170, subpart 7; 9525.0215; 9525.0225; 9525.0235;
9525.0243; 9525.0245; 9525.0255; 9525.0265; 9525.0275; 9525.0285; 9525.0295; 9525.0305;
9525.0315; 9525.0325; 9525.0335; 9525.0345; 9525.0355; 9525.0500; 9525.0510; 9525.0520;
9525.0530; 9525.0540; 9525.0550; 9525.0560; 9525.0570; 9525.0580; 9525.0590; 9525.0600;
9525.0610; 9525.0620; 9525.0630; 9525.0640; 9525.0650; 9525.0660; 9525.1240, subpart 1, item
E, subitem (6); 9525.1500; 9525.1510; 9525.1520; 9525.1530; 9525.1540; 9525.1550; 9525.1560;
9525.1570, subparts 1, 2, 3, 4, 5, and 6; 9525.1590; 9525.1610; 9525.1620; 9525.1630; 9525.1640;
9525.1650; 9525.1660; 9525.1670; 9525.1680; 9525.1690; 9525.2000; 9525.2010; 9525.2020;
9525.2025; 9525.2030; 9525.2040; 9525.2050; 9525.2060; 9525.2070; 9525.2080; 9525.2090;
9525.2100; 9525.2110; 9525.2120; 9525.2130; 9525.2140; 9543.3070; 9555.8000; 9555.8100;
9555.8200; 9555.8300; 9555.8400; and 9555.8500.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. Minnesota Statutes 1996, section 144.057, subdivision 1, is amended to
read:

Subdivision 1. BACKGROUND STUDIES REQUIRED. The commissioner of
health shall contract with the commissioner of human services to conduct background
studies of;
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(1) individuals providing services which have direct contact, as defined under sec-
tion 245A.04, subdivision 3, with patients and residents in hospitals, boarding care
homes, outpatient surgical centers licensed under sections 144.50 to 144.58; nursing
homes and home care agencies licensed under chapter 144A; residential care homes li-
censed under chapter 144B, and board and lodging establishments that are registered to
provide supportive or health supervision services under section 157.17-; and

(2) beginning July 1, 1999, all other employees in nursing homes licensed under
chapier T44A, and boarding care homes licensed under sections 144.50 to 144.58. A dis-
qualification of an individual in this section shall disqualify the individual from positions
allowing direct contact or access to patients or residents receiving services.

If a facility or program is licensed by the department of human services and subject
to the background study provisions of chapter 245A and is also licensed by the depart-
ment of health, the department of human services is solely responsible for the back-
ground studies of individuals in the jointly licensed programs.

Sec. 2. Minnesota Statutes 1996, section 144A.46, subdivision 5, is amended to
read:

Subd. 5. PRIOR CRIMINAL CONVICTIONS. (a) Before the commissioner is-
sues a an initial or renewal license and; as defined in the home care licensure rules pro-
mulgated by the commissioner of health, an owner or managerial official shall be re-
quired to diselese all criminal convictions. The commnissioner soay adopt rules that may
require a person who must disclose criminal convictions under this subdivisien to pro-
reau of criminal apprehension and the Federal Bureau of Investigation; to release in-
formation about the person’s criminal convictions to the commissioner and home care
lee shall; if requested; provide the commissioner with eriminal conviction data available
from local; state; and national eriminal record repositories; including the criminal justice
data communications network complete a background study under section 144.057. No
person may be involved in the management, operation, or control of a provider, if the per-
son has been esnvicted of a crime that relates to the provision of home care serviees orto

the position; duties; or responsibilities undertaken by that person in the operation of the
heme caro provider; unless the person can provide sufficient evidence of zehabilitation:
The commissioner shall adept rules for determining whether a crirae relates to home care
the purposes of home care licensure and regulation; the relationship of the erime to the
ties of the person’s position; mitigating circumstances or social conditions surrounding
the commission of the exime; the length of time elapsed since the crime was committed;
the seriousness of the risk to the home eare client’s person or property; and other factors
the commissioner considers appropriate disqualified under the provisions of chapter
245A. Individuals disqualified under these provisions can request a reconsideration, and
if the disqualification is set aside are then eligible to be involved i in the management, op-
eration or control of the provider. For purposes of this section, owners of a home care
provider subject to the background “check requirement are those individuals whose own-
ership interest provides sufficient authority or control to to affect or change decisions re-
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lated to the operation of the home care provider. An owner includes a sole proprietor, a

- general pariner, or any y other individual whose individual ownership interest can affect
the management and direction of the policies of the home care provider. For the pus the purposes
of this section, managerial officials subject fo the background check requirement are
those individuals who provide “direct contact” as defined in section 245A.04 or those
individuals who have the responsibility for the ongoing management or direction of the
policies, services, or employees of the home care provider, Data collecied under this sub-
division shall be classified as private data under section 13.02, subdivision 12.

(b) Employees, contractors, and volunteers of a home care provider or hospice are
subject to the background study required by section 144,057, These individuals shall be
disqualified under the provisions of chapter 245A and Minnesota Rules, parts 9543.3000
to 9543,3090. Until October 1; 1997; grounds for disqualification shall also include the
erimes specified under Minnesota Rules; part 4668:0020; subpast 14; or a comparable
crime or act in anethes jurisdietion: Nothing in this section shall be construed to prohibit
a home care provider from requiring self—disclosure of criminal conviction information;
however; compliance with the provisions of section 144:057 constitutes compliance with
the provisions of Minneseota Rules; pazt 4668.0020, subpaxt 8,

(e) Notwithstanding the provisions of Minnesota Rules; pazt 4668.0020; subpasts
12;13; and 15; disqualifications under paragraph (b); removal from a direet care position;
and the process for reconsiderations shall be governed by the provisions of section
144.057-

(d)Unless superseded by the provisions of section 144.057 orthis section; the provi-
sions of Minnesota Rules; part 4668.0020; remain in effect.

(e) Termination of an employee in good faith reliance on information or records ob-
tained under paragraph (a) or (b) regarding a confirmed conviction does not subject the
home care provider to civil lability or liability for reemployment insurance benefits.

Sec. 3. Minnesota Statutes 1996, section 245A.02, is amended by adding a subdivi-
sion to read:

Subd. 6b. EXPERIENCE. For purposes of child care centers, “experience” in-
cludes paid paid or or unpaid employment serving children as a teacher, assistant teacher, aide, or
a student ir mtern ina llcensed child care center, in a pubhc or nonpubhc school, orin a

Sec. 4. anesota Statutes 1996, section 245A.02, subdivision 15, is amended to
read:

Subd. 15. RESPITE CARE SERVICES., “Respite care services” means temporary
services provided to a person due to the absence or need for relief of the primary caregiv-
er, the person’s family member, or legal representative who is the primary caregiver and
principally responsible for the care and supervision of the person. Respite care services
are those that provide the level of supervision and care that is necessary to ensure the
health and safety of the person. Respite care services do not include services that are spe-
cifically directed toward the training and habilitation of the person.
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Sec. 5. Minnesota Statutes 1996, section 245A.02, subdivision 16, is amended to
read: :

Subd. 16. SCHOOL AGE CHILD. “School age child,” for programs licensed or
required to be licensed as a child care center, means a child who is at least of sufficient age
to have attended the first day of kindergarten, or is eligible to enter kindergarten within

the next four months, but is younger than 13 years of age.

Sec. 6. Minnesota Statutes 1996, section 245A.02, subdivision 17, is amended to
read:

Subd. 17. SCHOOL AGE CHILD CARE PROGRAM. “School age child care
program” means a nonresidential program licensed or requn'ed to be licensed as a child
care center, serving more than ten children with the primary purpose of providing child
care for school age children. School age child care program does not include programs
such as scouting, boys clubs, girls clubs, nor sports or art programs.

Sec. 7. Minnesota Statutes 1996, section 245A.02, is amended by adding a subdivi-
sion to read:

Subd. 18. SUPERVISION. For purposes of child care centers, “supervision”
means when a | a program staff person is is within sight and hearing of a child at all times 80
that the program staff can n intervene to protect the health and safety of the child. When an

sight or hearing of the infant. When supervision of a crib room 1s “provided by sxght or
hearing, the center must have a plan to address the other supervision component.

Sec. 8. [245A.023] IN-SERVICE TRAINING.

For purposes of child care centers, in—service training must be completed within the }
license period for which it is required. In—service fraining completed by staff persons as i
required must be transferable upon a staff person’s change in employment to another |
child care program. License holders shall record all staff i in—service training on forms
prescribed by the commissioner of human services.

. Sec. 9. Minnesota Statutes 1996, section 245A.03, subdivision 2, is amended to
read:

Subd. 2. EXCLUSION FROM LICENSURE. Sections 245A.01 to 245A.16 do
not apply to:

(1) residential or nonresidential programs that are provided to a person by an indi-
vidual who is related uniess the residential program is a foster care placement made by a
local social services agency or a licensed child—placing agency, except as provided in
subdivision 2a;

(2) nonresidential programs that are provided by an unrelated individual to persons
from a single related family;

(3) residential or nonresidential programs that are provided to adults who do not
abuse chemicals or who do not have a chemical dependency, a mental illness, mental re-
tardation or a related condition, a functional impairment, or a physical handicap;

(4) sheltered workshops or work activity programs that are certified by the commis-
sioner of economic security;
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(5) programs for children enrolled in kindergarten to the 12th grade and prekinder-
garten special education in a school as defined in section 120.101, subdivision 4, and pro-
grams serving children in combined special education and regular prekindergarten pro-
grams that are operated or assisted by the commissioner of children, families, and learn-
ing;

(6) nonresidential programs primarily for children that provide care or supetvision,
without charge for ten or fewer days a year, and for periods of less than three hours a day
while the child’s parent or legal guardian is in the same building as the nonresidential pro-
gram or present within another building that is directly contiguous to the building in
which the nonresidential program is located;

(7)nursing homes or hospitals licensed by the commissioner of health except as spe-
cified under section 245A.02;

(8) board and lodge facilities licensed by the commissioner of health that provide
services for five or more persons whose primary diagnosis is mental illness who have
refused an appropriate residential program offered by a county agency. This exclusion
expires on July 1, 1990;

(9) homes providing programs for persons placed there by a licensed agency for le-
gal adoption, unless the adoption is not completed within two years;

(10) programs licensed by the commissioner of corrections;

(11) recreation programs for children or adults that operate for fewer than 40 calen-

(12) programs operated by a school as defined in section 120.101, subdivision 4,
whose primary purpose is to provide child care to school-age children, provided the pro-
gram is approved by the district’s school board;

(13) head start nonresidential programs which operate for less than 31 days in each
calendar year;

(14) noncertificd boarding care homes unless they provide services for five or more
persons whose primary diagnosis is mental illness or mental retardation;

(15) nonresidential programs for nonhandicapped children provided for a cumula-
tive total of less than 30 days in any 12—-month period,;

(16) residential programs for persons with mental illness, that are located in hospi-
tals, until the commissioner adopts appropriate rules;

(17) the religious instruction of school-age children; Sabbath or Sunday schools; or
the congregate care of children by a church, congregation, or religious society during the
period used by the church, congregation, or religious society for its regular worship;

(18) camps licensed by the commissioner of health under Minnesota Rules, chapter
4630;

(19) mental health outpatient services for adults with mental illness or children with
emotional disturbance;
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(20) residential programs serving school-age children whose sole purpose is cultur-
al or educational exchange, until the commissioner adopts appropriate rules;-

(21) unrelated individuals who provide out—of-home respite care services to per-
sons with mental retardation or related conditions from a single related family for no
more than 90 days in a 12-month period and the respite care services are for the tempo-
rary relief of the person’s family or legal representative;

(22) respite care services provided as a home and community-based service to a
person with mental retardation or a related condition, in the person’s primary residence;

(23) community support services programs as defined in section 245.462, subdivi-
sion 6, and family community support services as defined in section 245.4871, subdivi-
sion 17; or

(24) the placement of a child by a birth parent or legal guardian in a preadoptive
home for purposes of adoption as authorized by section 259.47.

For purposes of clause (6), a building is directly contiguous to a building in which a
nonresidential program is located if it shares a common wall with the building in which
the nonresidential program is located or is attached to that building by skyway, tunnel,
atrium, or common roof.

Sec. 10. Minnesota Statuies 1996, section 245A.04, subdivision 3, is amended to
read:

Subd. 3. BACKGROUND STUDY OF THE APPLICANT. (a) Before the com-
missioner issues a license, the commissioner shall conduct a study of the individuals spe-
cified in paragraph (c), clauses (1) to (5), according to rules of the commissioner.

Beginning January 1, 1997, the commissioner shall also conduct a study of em-
ployees providing direct contact services for nonlicensed personal care provider orga-
nizations described in paragraph (c), clause (5).

The commissioner shall recover the cost of these background studies through a fee
of no more than $12 per study charged to the personal care provider organization.

Beginning August 1, 1997, the commissioner shall conduct ail background studies
required under this chapter Tor adult Toster care providers who are licensed by the com-
‘missioner of human services and registered under chapter 144D. The commissioner shall
conduct these background studies in accordance with this chapter. The commissioner
shall initiate a pilot project to conduct up to 5,000 ‘background studies under this chapter
in programs with jo joint licensure as home— and community—based services and adult fos-
ter care for people with developmental disabilities when the license holder does not Te-

side i in the foster care are residence.

(b) Beginning July 1, 1997 1998, the commissioner shall conduct a background
study on individuals specified in paragraph (c), clauses (1) to (5), who perform direct
contact services in a nursing home or a home care agency licensed under chapter 144A or
a boarding care home licensed under sections 144.50 to 144.58, when the subject of the
study resides outside Minnesota; the study must be at least as comprehensive as that of a
Minnesota resident and include a search of information from the criminal justice data
communications network in the state where the subject of the study resides.
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(c) The applicant, license holder, the bureau of criminal apprehension, the commis-
sioner of health and county agencies, after written notice to the individual who is the sub-
ject of the study, shall help with the study by giving the commissioner criminal convic-
tion data and reports about the maltreatment of adults substantiated under section
626.557 and the malireatment of minors in licensed programs substantiated under section
626.556. The individuals to be studied shall include:

(1) the applicant;

(2) persons over the age of 13 living in the household where the licensed program
will be provided;

(3) current employees or contractors of the applicant who will have direct contact
with persons served by the facility, agency, or program;

(4) volunteers or student volunteers who have direct contact with persons served by
the program to provide program services, if the contact is not directly supervised by the
individuals listed in clause (1) or (3); and

(5) any person who, as an individual or as a member of an organization, exclusively
offers, provides, or arranges for personal care assistant services under the medical assis-
tance program as authorized under sections 256B.04, subdivision 16, and 256B.0625,
subdivision 19.

The juvenile courts shall also help with the study by giving the commissioner exist-
ing juvenile court records on individuals described in clause (2) relating to delinquency
proceedings held within either the five years immediately preceding the application or
the five years immediately preceding the individual’s 18th birthday, whichever time peri-
od is longer. The commissioner shall destroy juvenile records obtained pursuant to this
subdivision when the subject of the records reaches age 23.

For purposes of this section and Minnesota Rules, part 9543.3070, a finding that a
delinquency petition is proven in juvenile court shall be considered a conviction in state
district court.

For purposes of this subdivision, “direct contact” means providing face-to-face
care, training, supervision, counseling, consultation, or medication assistance to persons
served by a program. For purposes of this subdivision, “directly supervised” means an
individual listed in clause (1), (3), or (5) is within sight or hearing of a volunteer to the
extent that the individual listed in clause (1), (3), or (5) is capable at all times of interven-
ing to protect the health and safety of the persons served by the program who have direct
contact with the volunteer.

Astudy of an individual in clauses (1) to (5) shall be conducted at least upon applica-
tion for initial license and reapplication for a license. The commissioner is not required to
conduct a study of an individual at the time of reapplication for a license or if the individu-
al has been continuously affiliated with a foster care provider licensed by the commis-
sioner of human services and registered under chapfer 144D, other than afamily day care
or foster care license, if: (@) a study of the individual was conducted either at the time of
initial licensure or when the individual became affiliated with the license holder; (ji) the
individual has been continuously affiliated with the license holder since the last study
was conducted; and (iii) the procedure described in paragraph (d) has been implemented
and was in effect continuously since the last study was conducted. For the purposes of this
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section, a physician licensed under chapter 147 is considered to be continuously affili-
ated upon the license holder’s receipt from the commissioner of health or human services
of the physician’s background study results. For individuals who are required to have
background studies under clauses (1) to (5) and who have been continuously affiliated
with a foster care provider that is licensed in more than one county, criminal conviction
data may be shared among those counties in which the foster care programs are licensed.
A county agency’s receipt of criminal conviction data from another county agency shall
meet the criminal data background study requirements of this section.

The commissioner may also conduct studies on individuals specified in clauses (3)
and (4) when the studies are initiated by:

(i) personnel pool agencies;
(if) temporary personnel agencies;

(iii) educational programs that train persons by providing direct contact services in
licensed programs; and

(iv) professional services agencies that are not licensed and which contract with li-
censed programs to provide direct contact services or individuals who provide direct con-
tact services.

Studies on individuals in items (i) to (iv) must be initiated annually by these agen-
cies, programs, and individuals. Except for personal care provider organizations, no ap-
plicant, license holder, or individual who is the subject of the study shall pay any fees
required to conduct the study.

(1) At the option of the licensed facility, rather than initiating another background
study on an individual required to be studied who has indicated to the licensed facility
that a background study by the commissioner was previously completed, the facility may
make a request to the commissioner for documentation of the individual’s background
study status, provided that: )

(i) the facility makes this request using a form provided by the commissioner;
(ii) in making the request the facility informs the commissioner that either:

(A) the individual has been continuously affiliated with a licensed facility since the
individual’s previous background study was completed, or since October 1,1995, which-
ever is shorter; or

(B) the individual is affiliated only with a personnel pool agency, a temporary per-
somne] agency, an educational program that trains persons by providing direct contact
services in licensed programs, or a professjonal services agency that is not licensed and
which contracts with licensed programs to provide direct contact services or individuals
who provide direct contact services; and

(iif) the facility provides notices to the individual as required in paragraphs (a) to (d),
and that the facility is requesting written notification of the individual’s background
study status from the commissioner.

(2) The commissioner shall respond to each request under paragraph (1) with a writ-
ten or electronic notice to the facility and the study subject. If the commissioner deter-
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mines that a background study is necessary, the study shall be completed without further
request from a licensed agency or notifications to the study subject.

(3) When a background study is being initiated by a licensed facility or a foster care
provider that is also registered under chapter 144D, a study subject affiliated with multi-
ple Ticensed facilities may attach to the background study form a cover letter indicating
the additional facilities’ names, addresses, and background study identification numbers,
When the commissioner receives such notices, each facility identified by the background
study subject shall be notified of the study results. The background study notice sent to
the subsequent agencies shall satisfy those facilities’ responsibilities for initiating a back-
ground study on that individual.

(d) If an individual who is affiliated with a program or facility regulated by the de-
partment of human services or department of health or who is affiliated with a nonli-
censed personal care provider organization, is convicted of a crime constituting a dis-
qualification under Minnesota Rules; parts 9543.3000 to 9543.3090 subdivision 3d, the
probation officer or corrections agent shall notify the commissioner of the conviction.
The commissioner, in consultation with the commissioner of corrections, shall develop
forms and information necessary to implement this paragraph and shall provide the forms
and information to the commissioner of corrections for distribution to local probation of-
ficers and corrections agents. The commissioner shall inform individuals subject to a
background study that criminal convictions for disqualifying crimes will be reported to
the commissioner by the corrections system. A probation officer, cotrections agent, or
corrections agency is not civilly or criminally liable for disclosing or failing to disclose
the information required by this paragraph. Upon receipt of disqualifying information,
the commissioner shall provide the notifications required in subdivision 3a, as appropri-
ate to agencies on record as having initiated a background study or making a request for
documentation of the background study status of the individual. This paragraph does not
apply to family day care and child foster care programs.

(e) The individual who is the subject of the study must provide the applicant or li-
cense holder with sufficient information to ensure an accurate study including the inci-
vidual’s first, middle, and Iast name; home address, city, county, and state of residence for
the past five years; zip code; sex; date of birth; and driver’s license number. The applicant
or license holder shall provide this information about an individual in paragraph (c),
clauses (1) to (5), on forms prescribed by the commissioner. By January 1, 2000, for
background studies conducted by the department of human services, the commissionor
shall implement a system for the electronic transmission of: (1) background study -
formation o the commissioner; and (2) background study results to the license holder.
The commissioner may request additional information of the individual, which shall be
optional for the individual to provide, such as the individual’s social security number or
race.

(£) Except for child foster care, adult foster care, and family day care homes, a study
must include information related to names of substantiated perpetrators of maltreatment
of vulnerable adults that has been received by the commissioner as required under section
626.557, subdivision 9c, paragraph (i), and the commissioner’s records relating to the
maltreatment of minors in licensed programs, information from juvenile courts as re-
quired in paragraph (c) for persons listed in paragraph (c), clause (2), and information
from the bureau of criminal apprehension. For child foster care, adult foster care, and
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family day care homes, the study must include information from the county agency ’srec-
ord of substantiated maltreatment of adults, and the maltreatment of minors, information
from juvenile courts as required in paragraph (c) for persons listed in paragraph (c),
clause (2), and information from the bureau of criminal apprehension. The commissioner
may also review arrest and investigative information from the bureau of criminal appre-
hension, the commissioner of health, a county aftorney, county sheriff, county agency,
local chief of police, other states, the courts, or the Federal Bureau of Investigation if the
commissioner has reasonable cause to believe the information is pertinent to the disquali-
fication of an individual listed in paragraph (c), clauses (1) to (5). The commissioner is
not required to conduct more than one review of a subject’s records from the Federal Bu-
reau of Investigation if a review of the subject’s criminal history with the Federal Bureau
of Investigation has already been completed by the commissioner and there has been no
break in the subject’s affiliation with the license holder who initiated the background
studies.

When the commissioner has reasonable cause to believe that further pertinent in-
formation may exist on the subject, the subject shall provide a set of classifiable finger-
prints obtained from an authorized law enforcement agency. For purposes of requiring
fingerprints, the commissioner shall be considered to have reasonable cause under, but
not limited to, the following circumstances:

(1) information from the bureau of criminal apprehension indicates that the subject
is a multistate offender;

(2) information from the bureau of criminal apprehension indicates that multistate
offender status is undetermined; or

(3) the commissioner has received a report from the subject or a third party indicat-
ing that the subject has a criminal history in a jurisdiction other than Minnesota.

() An applicant’s or license holder’s failure or refusal to cooperate with the com-
missioner is Teasonable cause to disqualify a subject, deny an a license application or im-
mediately suspend, suspend, or revoke a Ticense. Failure or refusal of an individual to
cooperate with the study is just cause for denying or terminating employment of the indi-
vidual if the individual’s failure or refusal to cooperate could cause the applicant’s ap-
plication to be denied or the license holder’s license to be immediately suspended, sus-
pended, or revoked.

(h) The commissioner shall not consider an application to be complete until all of the
information required to be provided under this subdivision has been received.

(i) No person in paragraph (¢), clause (1), (2), (3), (4), or (5) who is disqualified as a
result of this section may be retained by the agency in a position involving direct contact
with persons served by the program.

(j) Termination of persons in paragraph (c), clause (1), (2), (3), (4), or (5), made in
good faith reliance on a notice of disqualification provided by the commissioner shall not
subject the applicant or license holder to civil liability.

() The commissioner may establish records to fulfill the requirements of this sec-
tion. '

New language is indicated by underline, deletions by strikeout:

Copyright © 1997 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.




3071 LAWS of MINNESOTA for 1997 Ch. 248

(1) The commissioner may not disqualify an individual subject to a study under this
section because that person has, or has had, a mental illness as defined in section 245.462,
subdivision 20,

(m) An individual who is subject to an applicant background study under this see-
tion and whese disqualification in conncetion with a license would be subject to the lim-
itations on reconsideration set forth in subdivision 3b; paragraph (c); shall be disqualified
for eonviction of the erimes specified in the manner specified in subdivision 3b; pata-
geaph (¢)- The commissioner of human services shall amend Minnesota Rules; pazt
9543.3070; to conform to this section- '

(1) An individual subject to disqualification under this subdivision has the applica-
ble rights in subdivision 3a, 3b, or 3c.

Sec. 11. Minnesota Statutes 1996, section 245A.04, subdivision 3a, is amended to
read:

Subd. 3a. NOTIFICATION TO SUBJECT AND LICENSE HOLDER OF
STUDY RESULTS; DETERMINATION OF RISK OF HARM. (a) The commis-
sioner shall notify the applicant or license holder and the individual who is the subject of
the study, in writing or by electronic transmission, of the results of the study. When the
study is completed, a notice that the study was undertaken and completed shall be main-
tained in the personnel files of the program.

The commissioner shall notify the individual studied if the information in the study
indjcates the individual is disqualified from direct contact with persons served by the pro-
gram. The commissioner shall disclose the information causing disqualification and
instructions on how to request a reconsideration of the disqualification to the individual
studied. An applicant or license holder who Js niot the subject of the study shall be in-
formed that the commissioner has found information that disqualifies the subject from
direct contact with persons served by the program. However, the applicant or license
holder shall net be told what that information is only the individual studied must be in-
formed of the information contained in the subject’s background study unless the only
basis for the disqualification s failure to cooperate, the data practices act provides for
release of the information, or the individual studied authorizes the release of the informa-
tion.

(b) If the commissioner determines that the individual studied has a disqualifying
characteristic, the commissioner shall review the information immediately available and
make a defermination as to the subject’s immeédiate risk of harm to persons served by the
program where the individual studied will have direct contact, The commissioner shall
consider all relevant information available, including the following factors in detormi-
ing the immediate risk of harm: the recency of the disqualifying characteristic, the recen-
¢y of discharge from probation for the crimes; the number of disqualifying characteris-
tics; the intrusiveness or violence of the disqualifying characteristic; the vulnerability of
the victim involved in the disqualifying characteristic; and the similarity of the vickim fo
the persons served by the program where the individual studied will have direct contack,
The commissioner may determine that the evaluation of the information mmmediately

available gives the commissioner reason to believe one of the following:

(1) The individual poses an imminent risk of harm to persons served by the program
where the individual studied will have direct contact, If the commissioner determines that
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an individual studied poses an imminent risk of harm to persons served by the program
where the individual studied will have direct contact, the individual and the license hold-
er must be sent a notice of disqualification. The commissioner shall order the license

holder to immediately remove the individual studied from direct contact. The notice to
the individual studied must include an explanation of the basis of this determination.

(2) The individual poses a risk of harm requiring continuous supervision while pro-
viding direct contact services during the period in which the subject may request a recon-
sideration. If the commissioner determines that an individual studied poses a risk of harm

that requires continuous supervision, the individual and the license holder must be sent a

Totice of disqualification. The commissioner shall order the license holder to immediate-
Ty remove the individual studied from direct contact services or assure that the individual
Studied is within sight or hearing of another staff person when providing direct contact
services during the period in which the individual may request a reconsideration of the
Jisqualitication. If the individual studied does not submit a timely request for reconsider-
ation, or the individual submits a timely request for reconsideration, but the disqualifica-

Tion IS ot set aside for that license holder, the license holder will be notified of the dis-

qualification and ordered to immediately remove the individual from any position allow-
ing direct contact with persons receiving services from the license holder.

(3) The individual does not pose an imminent risk of harm or a risk of harm requiring
continuous supervision while providing direct contact services during the period in
which the subject may request a reconsideration. If the commissioner determines that an

Tndividual studied does Tiot pose a risk of harm that requires continuous supervision, only
the individual must be sent a notice of disqualification. The license holder must be sent a

Totice that more time is needed to complete the individual’s background study. If the indi-
Vidual studied submits a timely request for reconsideration, and if the disqualification is
Set aside for that license holder, the license holder will receive the same notification re-
Ceived by Ticense holders i cases where the individual studied has no disqualifying char-
acteristic. If the individual studied does not submit a timely request for reconsideration,
or the individual submits a timely request for reconsideration, but the disqualification is
0t sef aside for that Ticense holder, the license holder will be notified of the disqualifica-

tion and ordered to immediately remove the individual from any position allowing direct
contact with persons receiving services from the license holder.

Sec. 12. Minnesota Statutes 1996, section 245A.04, subdivision 3b, is amended to
read:

Subd. 3b. RECONSIDERATION OF DISQUALIFICATION. (a) Within 30
days after receiving notice of disqualification under subdivision 3a; The individual who
is the subject of the study disqualification may request a reconsideration of the notice of
disqualification. : oo

The individual must submit the request for reconsideration to the commissioner in
writing. A request for reconsideration for an individual who has been sent a notice of dis-

qualification under subdivision 3a, paragraph (b), clause (1) or (2), be
within 30 calendar days of the disqualified individual’s receipt of the notice of disqualifi-
cation. A request for reconsideration for an individual who has been sent a notice of dis-

qualification under subdivision 3a, paragraph (b), clause (3), must be submitted within
15 calendar days of the disqualified individual’s receipt of the notice of disqualification.

Removal of a disqualified individual from direct contact shall be ordered if the individual
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does not request reconsideration within the prescribed time, and for an individual who

submits a timely request for reconsideration, if the disqualification is not set aside. The
individual moust present information te shew showing that:

(1) the information the commissioner relied upon is incorrect or inaccurate. If the
basis of a reconsideration request is that a maltreatment determination or disposition um-
der section 626.556 or 626,557 is incorrect, and the commissioner has issued a final order
in an appeal of that determination or disposition under section 256.045, the commission-
er’s order is conclusive on the issue of malireatment; or —_

(2) the subject of the study does not pose a risk of harm to any person served by the
applicant or license holder.

(b) The commissioner may set aside the disqualification under this section if the
commissioner finds that the information the commissioner relied upon is incorrect or the
individual does not pose a risk of harm to any person served by the applicant or license
holder. In determining that an individual does not pose a risk of harm, the commissioner
shall review consider the consequences of the event or évents that could lead to disquali-
fication, whether there is more than one disqualifying event, the vulnerability of the vic-
tim at the time of the event, the time elapsed without a repeat of the same or similar event,
and documentation of successful completion by the individual studied of training or reha-
bilitation pertinent to the event, and any other information relevant to reconsideration. In
reviewing a disqualification under this section, the commissioner shall give preeminent
weight to the safety of each person to be served by the license holder or applicant over the
interests of the license holder or applicant.

(c) Unless the information the commissioner relied on in disqualifying an individual
is incorrect, the commissioner may not set aside the disqualification of an individual in
connection with a license to provide family day care for children, foster care for children
in the provider’s own home, or foster care or day care services for adults in the provider’s
own home if:

(1) less than ten years have passed since the discharge of the sentence imposed for
the offense; and the individual has been convicted of a violation of any offense listed in
section sections 609.20 (manslaughter in the first degree), 609.205 (manslaughter in the
second degree), criminal vehicular homicide under 609.21 (criminal vehicular homicide
and injury), 609.215 (aiding suicide or aiding attempted suicide), felony violations under
609.221 to 609.2231 (felony violations of assault in the first, second, third, or fourth de-
gree), 609.713 (terroristic threats), 609.235 (use of drugs to injure or to facilitate crime),
609.24 (simple robbery), 609.245 (aggravated robbery), 609.25 (kidnapping), 609.255
(false imprisonment), 609.561 or 609.562 (arson in the first or second degree), 609.71
(riot), burglary in the first or second degree under 609.582 (burglary in the first or second
degrec), 609.66 (reekless use of a gun 6r dangerous weapon or intentionally peinting a
gun ator towards « human being), 609.665 (setting a spring gun guns), 609.67 (unlawfal-
Iy owning; possessing; or operating a machine gun guns and short-barreled shotguns),
609.749 (harassment; stalking), 152.021 or 152.022 (controlled substance crime in fhe
first or second degree), 152.023, subdivision 1, clause (3) or (4), or subdivision 2, clause
(4) (controlled substance crime in the third degree), 152.024, subdivision 1, clause @),
(3), or (4) (controlled substance crime in the fourth degree), 609.224, subdivision 2, para-
graph (c) (fifth-degree assault by a caregiver against a vulnerable adult), 609.228 (great
bodily harm caused by distribution of drugs), 609.23 (mistreatment of persons confined),
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609.231 (mistreatment of residents or patients), 609.2325 (criminal abuse of a vulnerable
adult), 609.233 (criminal neglect of a vulnerable adult), 609.2335 (financial exploitation
of a vulnerable adult), 609.234 (failure to report), 609.265 (abduction), 609.2664 to
609.2665 (manslaughter of an unborn child in the first or second degree), 609.267 to
609.2672 (assault of an unborn child in the first, second, or third degree), 609.268 (injury
or death of an unborn child in the commission of a crime), 617.293 (disseminating or dis-
playing harmful material to minors), 609.378 (neglect or endangerment of a child), a
gross misdemeanor offense under 609.377 (a gross misdemeaner offense of malicious
punishment of a child), 609.72, subdivision 3 (disorderly conduct against a vulnerable
adult); or an attempt or conspiracy to commit any of these offenses, as each of these of-
fenses is defined in Minnesota Statutes; or an offense in any other state, the elements of
which are substantially similar to the elements of any of the foregoing offenses;

(2) regardless of how much time has passed since the discharge of the sentence im-
posed for the offense, the individual was convicted of a violation of any offense listed in
_sections 609.185 to 609.195 (murder in the first, second, or third degree), 609.2661 to
609.2663 (murder of an unborn child in the first, second, or third degree), a felony offense
under 609.377 (a felony offense of malicious punishment of a child), 609.322 (seliciting
solicitation, inducement, o and promotion of prostitution), 609.323 (receiving profit
derived from prostitution), 609.342 to 609.345 (criminal sexual conduct in the first, sec-
ond, third, or fourth degree), 609.352 (solicitation of children to engage in sexual con-
duct), 617.246 (use of minors in a sexual performance), 617.247 (possession of pictorial
representations of a minor), 609.365 (incest), or an attempt or conspiracy to commit any
of these offenses as defined in Minnesota Statutes, or an offense in any other state, the
elements of which are substantially similar to any of the foregoing offenses;

(3) within the seven years preceding the study, the individual committed an act that
constitutes maltreatment of a child under section 626.556, subdivision 10e, and that re-
sulted in substantial bodily harm as defined in section 609.02, subdivision 7a, or substan-
tial mental or emotional harm as supported by competent psychological or psychiatric
evidence; or

(4) within the seven years preceding the study, the individual was determined under
section 626.557 to be the perpetrator of a substantiated incident of abuse maltreatment of
a vulnerable adult that resulted in substantial bodily harm as defined in section 609.02,
subdivision 7a, or substantjal mental or emotional harm as supported by competent psy-
chological or psychiatric evidence. ’

Tn the case of any ground for disqualification under clauses (1) to (4), if the act was
committed by an individual other than the applicant or license holder residing in the ap-
plicant’s or license holder’s home, the applicant or license holder may seek reconsidera-
tion when the individual who committed the act no longer resides in the home.

The disqualification periods provided under clauses (1), (3), and (4) are the mini-
mum applicable disqualification periods. The commissioner may determine that an indi-
vidual should continue to be disqualified from licensure because the license holder or ap-
plicant poses a risk of harm to a person served by that individual after the minimum dis-
qualification period has passed.

(d) The commissioner shall respond in writing or by electronic transmission to all
reconsideration requests for which the basis for the request is that the information relied
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upon by the commissioner to disqualify is incorrect or inaccurate within 30 workmg days
of receipt of a request and all relevant information, If the basis for the request is that the

individual does does not pose a @ of harm, the commissioner shall respond to the request
within 15 working days after receiving the request for reconsideration and all televant
information. If the disqualification is set aside, the commissioner shall notify the appli-

cant or license holder in writing or by electronic transmission of the decision.

() Except as provided in subdivision 3¢, the commissioner’s decision to disqualify
an individual, including the decision to grant or deny a reconsideration of rescission or set
aside a disqualification under #his subdivision; ot o set aside or upheld the results of the
study under subdivision 3 this section, is the final administrative agency action and shall
not be subject to further review in a contested case under chapter 14 involving a negative
licensing astion appeal taken in response to the disqualification or involving an accuracy
and completeness appeal under section 13.04.

Sec. 13. Minnesota Statutes 1996, section 245A,04, subdivision 3c, is amended to
read:

Subd. 3c. CONTESTED CASE. If a disqualification is not set aside, a pexson who;
on or aftor the effcetive date of rules adepted under subdivision 3; paragraph @) is an
employee of an employer, as defined in section 179A.03, subdivision 15, may request a
contested case hearing under chapter 14. Rules adopted under this chapter may not pre-
clude an employee in a contested case hearing for disqualification from submitting evi-
dence concerning information gathered under subdivision 3, paragraph ().

Sec. 14. Minnesota Statutes 1996, section 245A.04, is amended by adding a subdi-
vision to read:

Subd. 3d. DISQUALIFICATION. When a background study completed under
subdivision 3 s 3 shows any of the followmg a conviction of one or more cnmes hsted in

viction, the individual was convicted of any of the followmg offenses: sections 609.185
(murder in the first degree); 609.19 (murder in the second degree); 609.195 (murder in

the third degree); 609.2661 (murder of an unborn child in the first degree); 609.2662
(murder of an unborn child in the second degree); 609.2663 (murder of an unborn child in
the third degree); 609.322 (solicitation, inducement, and promotion of prostitution);
609.323 (receiving profit defived from prostitution); 609.342 (criminal sexual conduct in
the first degree); 609.343 (criminal sexual conduct in the second degree); 609.344 (crinii-
nal sexual conduct in the third degree); 609.345 (crxmmal sexual conduct in the fourth
degree); 609.352 (solicitation of children to engage in sexual conduct); 609.365 (1ncest),
felony offense under 609,377 (malicious punishment of a child); 617.246 (use of minors
in sexual performance prohlblted), 617.247 (possession of pictorial representations of
minors); or or attempt or conspiracy to commit any of these offenses as defined i in Minneso-
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ta Statutes or an offense in any other state or country, where the elements are substantial-

these offenses: sections 609 20 (manslaughter in the first degree) 609.205 (manslaugh-

ter in the second degree); 609.21 (criminal vehicular homicide and injury); 609.215 (sui-
cide); 609.221 to 609.2231 (assault in the first, second, third, or “or fourth degree); repeat
offenses under 609.224 (assault in the fifth degree); 609.2242 and 609.2243 (domestic

assault; sentencing; repeat domestic assault); repeat offenses under 609.3451 (criminal
sexual conduct in the fifth degree); 609.713 (terroristic threats); 609.235 (use of drugs to

injure or facilitate crime); 609.24 (simple robbery); 609.245 (aggravated robbery);
609.25 (kidnapping); 609.255 (false imprisonment); 609.561 (arson in the first degree);

609.562 (arson in the second degree); 609.563 (arson in the third degree); repeat offenses

under 617.23 (indecent exposure; penalties); repeat offenses under 617.241 (obscene-

materials and performances; distribution and exhibition prohibited; penalty); 609.71
(iot); 609.66 (dangerous weapons); 609.67 (machine guns and short-barreled shot-
guns); 600.749 (harassment; stalking; penalties); 609.228 8 (great bodily harm caused by
distribution of drugs); 609.2325 (criminal abuse of a vulnerable adult); 609.2664 (man-
slaughter of an unborn child in the first degree); 609.2665 (manslaughter of an unborn
child in the second degree); 609.267 (assault of an unborn child in the first degree);
609.2671 (assault of an unborn child in the second degree); 609.268 (injury or death of an
unborn child in the commission of a crime); 609.378 (neglect or endangerment of a
child); 609.324, subdivision I (other prohibited acts); 609.52 (theft); 609.2335 (financial
exploitation of a vulnerable adulf); 609.521 (possession of shoplifting gear); 609.582
(burglary); 609.625 (aggravaied forgery); 609.63 (forgery); 609.631 (check forgery; of-
fering a forged check); 609.635 (obtaining signature by false pretense); 609.27 (coer-
cion); 609.275 (attempt to coerce); 609.687 (adulteration); 260.221 (grounds for ter-
. mination of parental rights); and chapter 152 (drugs; controlled substance). An attempt or
conspiracy to commit any of these offenses, as each of these offenses is defined in Minne-
sota Statutes; or an offense in any other state or country, the elements of which are sub-
stantially similar to the elements of the offenses in this clause. If the individual studied is
convicted of one ‘of the felomes hsted in this clause, | but the sentence 1s a gross mlsde-

od apphcable to the disposition, that is the period for gross misdemeanors or misdemean-
ors,

(3)if less than ten years have passed since the discharge of the sentence imposed for

the offense; and the individual has received a gross misdemeanor conviction for a viola-
tion of any of the following offenses: sections 609.224 (assault in the fifth th degree);

609.2242 and 609 2243 (domestlc assault), violation of an order for protectxon under

offenses under 609.746 (i (mterference with privacy); repeat offenses under 617. 23 (inde-
cent exposure); 617.241 (obscene materials and performances); 617.243 (indecent litera-
ture, distribution); 617.293 (harmful materials; dissemination and display to minors pro-
hibited); 609.71 (riot); 609.66 (dangerous weapons); 609. 749 (harassment; stalking;
penalties); 609.224, subdivision 2, paragraph (c) (assault in the fifth degree by a caregiv-
er against a vulnerable adulf); 609.23 (mistreatment of persons confined); 609. 231 (mis-
treatment of residents or patients); 609.2325 (criminal abuse of a vulnerable adult);
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609.233 (criminal neglect of a vulnerable adult); 609.2335 (financial exploitation of a
vulnerable adult); 609.234 (failure to report maltreatment of a vulnerable adult); 609.72,
subdivision 3 (disorderly conduct against a vulnerable adulf), 609.265 (abduction);
609.378 (neglect or endangerment of a child); 609.377 (malicious punishment of a
child); 609.324, subdivision 1a (other prohibited acts; minor engaged in prostitution);
609.33 (disorderly house); 609.52 (theft); 609.582 (burglary); 609. 631Rheck forgery;
offering a forged check); 609.275 (attempt to coerce); or an attempt or conspiracy to-com-
mit any of these offenses, as each of these offenses is defined in Minnesota Statutes; or an
offense in any ofher state or country, the elements of which are substantially similar to the
elements of any of the offenses listed in this clause. If the defendant is convicted of one of
the gross misdemeanors fisted in this clause, but the sentence is a misdemeanor disposi-
tlon, the look-back period for the conviction is the period apphcable to misdemeanors;

(4) if less than seven years have passed since the discharge of the sentence imposed
for the offense; and the md1v1dua1 has received a mxsdemeanor conv1ct10n for aviolation

act); violation of an order for protection under 609.3232 (protectlve order authorized;
procedures penalties); 609.746 (interference with privacy); 609.79 (obscene or haras-
sing phone calls); 609.795 (letter, telegram, or r package; opening; harassment); 617.23
(indecent exposure; penalties); 609.2672 (assault of an unborn child in the third degree);
617.293 (harmful materials; dissemination and display to minors prohibited); 609.66
(dangerous weapons); 609.665 (spring guns); 609.2335 (financial exploitation of a vul-
nerable adult); 609.234 (failure to report maltreatment of a vulnerable adult); 609.52
(theft); 609.27 (coercion); or an attempt or conspiracy to commit any of these offenses, as
each of these offenses is defined i in Minnesota Statutes; or an offense in any other state or
country, the elements of whlch are substantlally similar tc to the elements of any of the of-

was recurrmg or serious; or substantiated serious or recumng maltreatment of a minor
under section 626,556 or of a vulnerable adult under section 626,557 for which there 1 isa

preponderance of evidence that the maltreatment occurred and that the subject was re-

are present; irreversible mobility or avulsion of teeth; injuries to the eyeball; ingestion of
foreign substances and objects that are harmful; near drowning; and heat exhaustlon or
sunstroke. For the purposes of this section, recurring maltreatment means more than one
incident of maltreatment for which there is a preponderance of evidence that the maltreat-
ment occurred, and that the subject was responsible for the maltreatment.
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Sec. 15. Minnesota Statutes 1996, section 245A.04, subdivision 4, is amended to
read:

Subd. 4. INSPECTIONS; WAIVER. (2) Before issuing a an initial license, the

commissioner shall conduct an inspection of the program. The inspection must include
but is not limited to:

(1) an inspection of the physical plant;

(2) an inspection of records and documents;

(3) an evaluation of the program by consumers of the program; and
(4) observation of the program in operation.

For the purposes of this subdivision, “consumer” means a petson who receives the
services of a licensed program, the person’s legal guardian, or the parent or individual
having legal custody of a child who receives the services of a licensed program.

(b) The evaluation required in paragraph (a), clause (3) or the observation in para-
graph (a), clause (4) i$ not required prior to issuing a provisional an initial license under
subdivision 7. If the commissioner issues a provisional an initial Ticense under subdivi-
sion 7, these requirements must be completed within one year after the issuance of a pre-
wvisional an initial license. The obsesvation in paragraph (a); clause (4) is not required if
the commissioner determines that the observation would hinder the persons receiving
services in benefiting from the pregram: :

Sec. 16. Minnesota Statutes 1996, section 245A.04, subdivision 5, is amended to
read:

Subd. 5. COMMISSIONER’S RIGHT OF ACCESS. When the commissioner is
exercising the powers conferred by sections 245A-0% to 245A15 this chapter, the com-
missioner must be given access to the physical plant and grounds ‘where the program is
pr0v1ded documents, persons served by the program, and staff whenever the program is
in operatlon and the information is relevant to inspections or investigations conducted by
the commissioner. The commissioner must be given access without prior notice and as
often as the.commissioner considers necessary if the commissioner is conducting an in-
vestigation of allegations of abuse; negleet; maltreatment; or other violation of applicable
laws or rules. In conducting inspections, the commissioner may request and shall receive
assistance from other state, county, and municipal governmental agencies and depart-
ments. The applicant or license holder shall allow the commissioner to photocopy,
photograph, and make audio and video tape recordings during the inspection of the pro-
gram at the commissioner’s expense. The commissioner shall obtain a court order or the
consent of the subject of the records or the parents or legal guardian of the subject before
photocopying hospital medical records.

Persons served by the program have the right to refuse to consent to be interviewed,
photographed, or audio or videotaped. Failure or refusal of an applicant or license holder
to fully comply with this subdivision is reasonable cause for the commissioner to deny
the application or immediately suspend or revoke the license.

Sec. 17. Minnesota Statutes 1996, section 245A.04, subdivision 6, is amended to
read:
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Subd. 6. COMMISSIONER’S EVALUATION. Before granting, suspending, re-
voking, or making prebationary conditional a license, the commissioner shall evaluate
information gathered under this section. The commissioner’s-evaluation shall consider
facts, conditions, or circumstances concerning the program’s operation, the well-being
of persons served by the program, available consumer evaluations of the program, and
information about the qualifications of the personnel employed by the applicant or li-
cense holder,

The commissioner shall evaluate the results of the study required in subdivision 3
and determine whether a risk of harm to the persons served by the program exists. In con-
ducting this evaluation, the commissioner shall apply the disqualification standards set
forth in rules adopted under this chapter. Prier te the adeption of rules establishing dis-
qualification standards; the commissioner shall forward the propesed rules to the com-
missioner of buman rights for review and recommendation coneerning the protection of
individual rights- The recommendation of the commissioner of human rights is not bind-
ing on the commissioner of human services-

Sec. 18. Minnesota Statutes 1996, section 245A.04, subdivision 7, is amended to
read:

Subd. 7. ISSUANCE OF A LICENSE; PROVISIONAL EXTENSION OF A
LICENSE. (a) If the commissioner determines that the program complies with all appli-
cable rules and laws, the commissioner shall issue a license. At minimum, the license
shall state:

(1) the name of the license holder;

(2) the address of the program;

(3) the effective date and expiration date of the license;
(4) the type of license;

(5) the maximum number and ages of persons that may receive services from the
program; and

(6) any special conditions of licensure.

(b) The commissioner may issue a pmv*s;enal an initial license for a period not to
exceed one year two years if: .

(1) the commissioner is unable to conduct the evaluation or observation required by
subdivision 4, paragraph (a), clauses (3) and (4), because the program is not yet opera-
tional;

(2) certain records and documents are not available because persons are not yet re-
ceiving services from the program; and

(3) the applicant complies with applicable laws and rules in all other respects.

Apfev;ﬁenalheensemustﬂetbe*ssuedexeeptaﬁheﬁmetha%aheenseismst}ssuedte
an applicant-

(c) A decision by the commissioner to issue a license does not guarantee that any
person or persons will be placed or cared for in the licensed program. A license shall not

New language is indicated by underline, deletions by strikeout:

Copyright © 1997 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.



Ch. 248 LAWS of MINNESOTA for 1997 3080

be transferable to another individual, corporation, partnership, voluntary association,
other organization, or controlling or to another location.

For purposes of reimbursement for meals only, under the Child and Adult Care Food
Program, Code of Federal Regulations, title 7 subtitle B, chapter 10, subchapter A, part

con31dered an cxtension of the license for a 1 period of no more than 30 calendar days or
until the new license is issued, whichever occurs first, provided the county agency has

determined the family day care provider meets licensure requirements at the new Joca-
- tion.

Unless otherwise specified by statute, all licenses expire at 12:01 a.m. on the day
after the expiration date stated on the license. A license holder must apply for and be
granted a new license to operate the program or the program must not be operated after
the expiration date.

Sec. 19. Minnesota Statutes 1996, section 245A.06, subdivision 1, is amended to
read:

Subdivision 1. CONTENTS OF CORRECTION ORDERS OR FINES. (a) If the
commissioner finds that the applicant or license holder has failed to comply with an ap-
plicable law or rule and this failure does not imminently endanger the health, safety, ot
rights of the persons served by the program, the commissioner may issue a correction or-
der to or impose a fine on the applicant or license holder. The correction order or fine must

state:

(1) the conditions that constitute a violation of the law or rule;
(2) the specific law or rule violated; and
(3) the time allowed to correct each violation; and

(4) if a fine is imposed, the amount of the fine.

(b) Nothing in this section prohibits the commissioner from proposing a sanction as
specified in section 245A.07, prior to issuing a correction order or fine.

Sec. 20. Minnesota Statutes 1996, section 245A.06, subdivision 3, is amended to
read:

Subd. 3. FAILURE TO COMPLY. If upen reinspeetion; the commissioner finds
that the applicant or license holder has not corrected the violations specified in the correc-

violation was not corrected, the commissioner may 1mpose an additional fine. This sec-
tion does not prohibit the commissioner from seeking a court order, denying an applica-
tion, or suspending, revoking, or making prebatienary conditional the license in addition
to erdering imposing a fine.

Sec. 21. Minnesota Statutes 1996, section 245A.06, subdivision 4, is amended to
read:

Subd. 4. NOTICE OF FINE; APPEAL RECONSIDERATION OF FINE. A li-

cense holder who is ordered to pay a fine must be notified of the order by certified mail.
The notice must be mailed fo the address shown on the application or the last known ad-
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dress of the license holder. The notice must state the reasons the fine was ordered and
must inform the license holder of the responsibility for payment of fines in subdivision 7
and the right to a contested case hearing wnder chapter 14 request reconsideration of the
fine. The license holder may appeal request reconsideration of the order to forfeit a fine
by notifying the commissioner by certified mail within 15 20 calendar days after receiv-
ing the order. A timely appeal request for reconsideration shall stay forfeiture of the fine
until the commissioner issues a final order under section 245A.08; subdivision 5 decision
on the request for reconsideration. The request for reconsideration must be in 1 writing
and

(1) specify the parts of the violation that are alleged to be in error;

(2) explain why they are in error;

(3) include documentation to support the allegation of error; and

(4) any other information relevant to the fine or the amount of the fine.

The commissioner’s disposition of a request for reconsideration is final and not sub-
ject to o appeal under chapter 14.

Sec. 22, Minnesota Statutes 1996, section 245A.06, subdivision 5, is amended to
read:

Subd. 5. FORFEITURE OF FINES. The license holder shall pay the fines as-
sessed on or before the payment date specified in the commissioner’s order. If the license
holder fails to fully comply w1th the order, the commlssmner shall issue a second fine or

funds, the state, county, or municipal agencies or departments responsible for administer-
ing the funds shall withhold payments and recover any payments made while the license
is suspended for failure to pay a fine.

Sec. 23. Minnesota Statutes 1996, section 245A.06, subdivision 5a, is amended to
read;

Subd. 5a. ACCRUAL OF FINES. A license holder shall promptly notify the com-
missioner of human services, in writing, when a violation specified in an order to forfeit is
corrected. A fine assessed for a violation shall stop aceruing when the commissioner re-
ceives the waitten notice- The commissioner shall reinspect the program within three
working days after receiving the netice. If upon reinspection the commissioner deter-
1nines that a violation has not been corrected as indicated by the order to forfeit, acerual of
the daily fine resumes on the date of reinspection and the amount of fines that otherwise
would have accrued between the date the commissioner received the notice and date of
the reinspection is added to the total assessment due from the license holder the commis-

fied mail that accrual of the a second fine has resumed been assessed. The license holder
may challenge the resumption in a contested case under chapter 14 by written request
within 15 days after receipt of the notice of resumption. Recovery of the resumed fine
must be stayed if a controlling individual or a legal representative on behalf of the license
holder makes a wiitten request for a hearing: The request for hearing; however; may not
stay acerual of the daily fine for violations that have not been corrected: The cost of rein-
spection conducted under this subdivision for uncorrected violations must be added to
the total amount of acerued fines due from the license holder request reconsideration of
the second fine under the provisions of subdivision 4.
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Sec. 24. Minnesota Statutes 1996, section 245A.06, subdivision 6, is amended to
read:

Subd. 6. AMOUNT OF FINES. Until the comumnissioner adopts one or mere sched-
ules of fines; Fines shall be assessed as follows:

(1) the license holder shall forfeit $1,000 for each occurrence of violation of law or
rule prohibiting the maltreatment of children or the abuse; negleet; or exploitation mal-
treatment of vulnerable adults, including but not limited to corporal punishment, illegal
or unauthorized use of physical, mechanical, or chemical restraints, and illegal or unau-
thorized use of aversive or deprivation procedures;

(2) the license holder shall forfeit $200 for each occurrence of a violation of law or
rule governing matters of health, safety, or supervision, including but not limited to the
provision of adequate staff to child or adult ratios; except that the holder of a family or
group family day care license shall forfeit $100 for a violation under this clause; and

(3) the license holder shall forfeit $100 for each occurrence of a violation of law or
rule other than those included in clauses (1) and (2); except that the helder of a family or
group family day care license shall forfeit $50 for a violation under this clause.

For the purposes of this section, “occurrence” means each ealendar day or part of a
day that a violation continues to exist after the date set for correction identified in the
commissioner’s correction forfeiture order.

Sec. 25. Minnesota Statutes 1996, section 245A.06, subdivision 7, is amended to
read: ,

Subd. 7. RESPONSIBILITY FOR PAYMENT OF FINES. When a fine has been
assessed, the license holder may not avoid payment by closing, selling, or otherwise
transferring the licensed program to a third party. In such an event, the license holder will
be personally liable for payment. In the case of a corporation, each controlling individual
is personally and jointly liable for payment.

Fines for child care centers must be assessed according to this section.

Sec. 26. Minnesota Statutes 1996, section 245A.07, subdivision 1, is amended to
read:

Subdivision 1. SANCTIONS AVAILABLE., In addition to ordering forfeiture of
fines, the commissioner may propose to suspend, revoke, or make probationary condi-
tional the license or secure an injunction against the continuing operation of the program
of a license holder who does not comply with applicable law or rule. When applying sanc-
tions anthorized under this section, the commissioner shall consider the nature, chronici-
ty, or severity of the violation of law or rule and the effect of the violation on the health,
safety, or rights of persons served by the program.

Sec. 27. Minnesota Statutes 1996, section 245A.07, subdivision 3, is amended to
read: :

Subd. 3. SUSPENSION, REVOCATION, PROBATION DENIAL OF CONDI-
TIONAL LICENSE. The commissioner may suspend, revoke, e make probationary
conditional, or deny a license if an applicant or a license holder fails to comply fully with
applicable laws or rules, or knowingly withholds relevant information from or gives false
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or misleading information to the commissioner in connection withi an application for a
license or during an investigation. A license holder who has had a license suspended, re~
voked, or made probatienary conditional must be given notice of the action by certified
mail. The notice must be mailed to the address shown on the application or the last known
address of the license holder. The notice must state the reasons the license was suspended,
revoked, or made prebationary conditjonal.

(a) If the license was suspended or revoked, the notice must inform the license hold-
er of the right to a contested case hearing under chapter 14. The license holder may appeal
an order suspending or revoking a license. The appeal of an order suspending or revoking
a license must be made in writing by certified mail and must be received by the commis-
sioner within ten calendar days after the license holder receives notice that the license has
been suspended or revoked.

(b) If the license was made probationary conditional, the notice must inform the li-
cense holder of the right to request a reconsideration by the commissioner. The request
for reconsideration must be made in writing by certified mail and must be received by the
commissioner within ten calendar days after the license holder receives notice that the
license has been made probatienary conditional. The license holder may submit with the
request for reconsideration written argument or evidence in support of the request for re-
consideration. The commissioner’s disposition of a request for recon51derat10n is final
and is not subject to appeal under chapter 14.

Sec. 28. Minnesota Statutes 1996, section 245A.08, subdivision 1, is amended to
read:

Subdivision 1. RECEIPT OF APPEAL; CONDUCT OF HEARING. Upon re-
ceiving a timely appeal or petition pursuant to seetions section 245A.05 te or 245A.07,
the commissioner shall issue a notice of and order for hearing to the appellant under chap-
ter 14,

Sec. 29. Minnesota Statutes 1996, section 245A.08, subdivision 2, is amended to

read:

Subd. 2. CONDUCT OF HEARINGS. At any hearing provided for by seetions
section 245A.05 te or 245A.07, the appellant may be represented by counsel and has the
right to call, examine, and cross—examine witnesses. The administrative law judge may
require the presence of witnesses and evidence by subpoena on behalf of any party.

Sec. 30. Minnesota Statutes 1996, section 245A.09, subdivision 7, is amended to
read:

Subd. 7. REGULATORY METHODS. (a) Where appropriate and feasible the
commissioner shall identify and implement alternative methods of regulation and en-
forcement to the extent authorized in this subdivision. These methods shall include:

(1) expansion of the types and categories of licenses that may be granted;

(2) when the standards of another state or federal governmental agency or an inde-
pendent accreditation body have been shown to predict compliance with the rules, the
commissioner shall consider compliance with the governmental or accreditation stan-
dards to be equivalent to partial compliance with the rules; and
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(3) use of an abbreviated inspection that employs key standards that have been
shown to predict full compliance with the rules.

sioner of human services shall develop demonstration projests to use the standards of the
commission on acereditation of rehabilitation faeilitics and the standards of the aceredi-
tation council on services to persons with disabilities during the period of July 1, 1993 to
December 31,1994, and incorporate the alternative use of these standards and methods in
clause (2) or (3) can be used inlicensing a program; the commissioner may reduce any fee
set under section 245A.10 by up to 50 percent. The commissioner shall present a plan by
to people with disabilities or the commission on the accreditation of rehabilitation ser-

(b) The commissioner shall work with the commissioners of health, public safety,
administration, and children, families, and learning in consolidating duplicative licens-
ing and certification rules and standards if the commissioner determines that consolida-
tion is administratively feasible, would significantly reduce the cost of licensing, and
would not reduce the protection given to persons receiving sexrvices in licensed programs.
‘Where administratively feasible and appropriate, the commissioner shall work with the
commissioners of health, public safety, administration, and children, families, and learn-
ing in conducting joint agency inspections of programs.

(c) The commissioner shall work with the commissioners of health, public safety,
administration, and children, families, and learning in establishing a single point of ap-
plication for applicants who are required to obtain concurrent licensure from more than
one of the commissioners listed in this clause.

(d) The commissioner may specify in rule periods of licensure up to two years.

Sec. 31. Minnesota Statutes 1996, section 245A.11, subdivision 2, is amended to
read:

Subd. 2. PERMITTED SINGLE-FAMILY RESIDENTIAL USE. Residential
programs with a licensed capacity of six or fewer persons shall be considered a permitted
single—family residential use of property for the purposes of zoning and other land use
regulations, except that a residential program whose primary purpose is to treat juveniles
who have violated criminal statutes relating to sex offenses or have been adjudicated de-
linquent on the basis of conduct in violation of criminal statutes relating to sex offenses
shall not be considered a permitted use. This exception shall not apply to residential pro-
grams licensed before July 1, 1995, Programs otherwise allowed under this subdivision
shall not be prohibited by operation of restrictive covenants or similar restrictions, re-
gardless of when entered into, which cannot be met because of the nature of the licensed
program, including provisions which require the home’s occupants be related, and that
the home must be occupied by the owner, or similar provisions.

Sec. 32. Minnesota Statutes 1996, section 245A.16, subdivision 2, is amended to
read: :

Subd. 2. INVESTIGATIONS. (a) The county or private agency shall conduct time-
ly investigations of allegations of abuse or negleet maltreatment of children or adults in
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programs for which the county or private agency is the commissioner’s designated repre-
sentative and record a disposition of each complaint in accordance with applicable law or
rule. The county or private agency shall conduct similar investigations of allegations of
violations of rules governing licensure of the program.

(b) If an investigation conducted under clause (a) results in evidence that the com-
missioner should deny an application or suspend, revoke, or make probatienary condi-
tional a license, the county or private agency shall make that recommendation to the com-
missioner within ten working days.

Sec. 33. [245A.22] INDEPENDENT LIVING ASSISTANCE FOR YOUTH.

Subdivision 1. INDEPENDENT LIVING ASSISTANCE FOR YOUTH. “Inde-
pendent hvmg assistance for youth” means a nonresidential program that prov1des a sys—
tem of services that includes training, counselmg, instruction, supervmon, and assis-
tance provided to youth according to the youth’s independent living plan, when the place-
ments in the program are made by the county agency. Services may include assistance in
locating housing, budgeting, meal preparation, shopping, personal appearance, counsel-
ing, and related social support services needed to meet the youth’s needs and improve the
youth’s ability to conduct such tasks 1ndepenaéntly Such services shall not extend fo
youths needing 24—hour per day supervision and services. Youths needmg a 24—hour per
day program of supervision and and services shall not be accepted or retained i 1n an 1ndep(,n-
9_eg£ living assistance program

Subd. 2. ADMISSION. The license holder shall accept as clients in the indepen-
dent living assistance program only individuals specified under section 256E.115.

Subd. 3. INDEPENDENT LIVING PLAN. Unless an independent living plan has
been developed by the local agency, the license holder shall develop a plan based on the
client’s individual needs that spemfles objectives for the client. The services provided
shall include those specified in this section and the services specified under section
256E.115, subdivision 2, paragraph (a). The plan shall identify the persons responsible
for implementation of each part of the plan. The plan shall be reviewed as necessary, but

at least annually.
Subd. 4. RECORDS. The license holder shall maintain a record for each client.

(2) REQUIRED RECORDS, For each client the record maintained by the license
holder s shall document the following:

(1) admission information;

(2) the independent living plan;

(3) delivery of the services required of the license holder in the independent living
plan;

(4) the client’s progress toward obtaining the objectives identified in the indepen-
dent llvmg plan; and

(5) a termination summary after service is terminated.

(b) MONEY RECORDS. f the license holder manages the client’s money, the rec-
ord maintained by the license holder shall also include the following:
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(1) written permission from the client or the client’s legal guardian to manage the
client’s money;

(2) the reasons the license holder is to manage the client’s money; and

(3) a complete record of the use of the client’s money and reconciliation of the ac-

Subd. 5. SERVICE TERMINATION PLAN. The license holder, in conjunction
with the county agency, shall establish a service termination plan that specifies how inde-
pendent Tiving assistance services will be terminated and the actions to be performed by
the involved agencies, including necessary referrals for for other ongoing services.

Subd 6. PLACE OF RESIDENCE PROVIDED BY PROGRAM When 2 c11—

assistance program, 315 place of residence is not subject to separate licensure.

Subd. 7. GENERAL LICENSING REQUIREMENTS APPLY. In addition to
the requirements of this section, providers of independent living ass1stance are subject to to
general licensing re requxrements of this chapter.

" Sec. 34. [245A.65] LICENSE HOLDER REQUIREMENTS GOVERNING
MALTREATMENT OF VULNERABLE ADULTS.

Subdivision 1. LICENSE HOLDER INTERNAL REPORTING AND INVES-
TIGATION OF MALTREATMENT. All license holders serving vulnerable adults
shall establish and enforce written policies and procedures related to suspected or alleged
maltreatment, and shall orient clients and mandated reporters who are under the control
of the license holder to these procedures, as defined in section 626.5572, subdivision 16.

(a) License holders must establish policies and procedures allowing but not mandat-
ing the internal reporting of alleged or suspected maltreatment. License holders shail en-
sure that the policies and | procedures on internal reporting:

(1) meet all the requirements identified for the optional internal reporting policies
and procedures i in n section 626.557, subdivision 4a, and

(2) identify the primary and secondary person or position to whom internal reports
may be made and the the primary and r and secondary person or position responsible for forward-
1ng ing internal reports to the common entry point as defined in section 626.5572, subdivi-
sion 5. The secondary person must be involved when there is reason to believe that the
primary person was involved in the alleged or suspected maltreatment. T

@ The license holder shall:

(1) establish and maintain policies and procedures to ensure that an internal review
is completed when the facility has reason to know that an an internal or external report of
alleged or suspected maltreatment has been made. The review must inciude an evaluation
of whether related policies and procedures were followed, whether the policies and pro-
cedures were adequate, whether there is a need for additional staff training, and whether

there is a need for any further action to be taken by the facility to to protect the the health and

safety of vulnerable adults;

(2) identify the primary and secondary person ot position who will ensure that, when
required, internal reviews are completed. The secondary person shall be involved when
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there is reason to believe that the primary person was involved in the alleged or suspected
maltreatment; and

(3) document and make internal reviews accessible to the commissioner upon the
commissioner’s request.

() The license holder shall provxde an orientation to the internal and external report-
ing procedures to ail persons receiving services. The orientation shall include the tele-
phone number for the license holder’s common entry point as defined in section
626.5572, subdivision 5 If applicable, the person’s legal representative must be notified
of the orientation, The prog gram shall provide this orientation for cach new person within

24 hours of admission, or for persons who would benefit more from a later orientation,
the orientafion may take place within 72 hours,

(d) The license holder shall post a copy of the internal and external reporting policies
and procedures, including the telephone number of the common entry point as defined in
section 626.5572, subdivision 3, in a prominent location in the program and have it avail-
able upon request to mandated réporters, persons receiving services, and the person’s le-
gal representatives. - -

Subd. 2. ABUSE PREVENTION PLANS., All license holders shall establish and
enforce ongoing written program abuse prevention plans and individual abuse preven-
tion plans as required under section 626.557, subdivision 11

physical plant, and environment within the control of the license holder and the locatlon
where licensed services are provided. I_n addition to th_e requirements in section 626.557,
subdivision 14, the program abuse prevention plan shall meet the requirements in clauses

(OO

(1) The assessment of the population shall include an evaluation of the following
factors: age, gender, mental functioning, physical and emotional health or behavior of the
client; the need for speclahzed programs of care for clients; the need for training of staff

—_——— ._.___..__.___.._w.__________,_

(2) The assessment of the physwal plant where the licensed services are provided
shall include an evaluation of the following facfors: the condition and design of the build-
mg as it relates to the safety of the clients; and the existence of areas in the bu11dmg which
are difficult to supervise.

(3) The assessment of the environment for each facility and for each site when living
arrangements are provided by the agency shall include an evaluation of the following fac-
tors: the location of the program in a particular neighborhood or community; the type g_f

grounds and terrain surrounding the the building; the type of internal programming; and the
program’s staffmg patterns.

(4) The license holder shall provide an orientation to the program abuse prevention
plan for clients receiving services. If applicable, the client’s legal representative must be
notified of the orientation. The license holder shall | shall provide this orientation for each new
person within 24 hours of admission, or for persons who would benefit more from a a later
orientation, the orientation may take place within 72 hours. _
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(5) The license holder’s governing body shall review the plan at least annually using
the assessment factors i in the plan and any substantiated maltreatment fmdmgs that oc-

reflect the review results.

(6) A copy of the program abuse prevention plan shall be posted in a prominent loca-
tion in the program and be available upon request to mandated reporiers, Persons receiv-

ing services, and legal representatives.

(b) In addition to the requirements in section 626.557, subdivision 14, the individual
abuse prevention plan shall meet the requirements in clauses (1) and (2).

(1) The plan shall include a statement of measures that will be taken to minimize the

risk of abuse to the vulnerable adult when the individual assessment requxred in section
626.557, subdivision 14, paragraph (b), indicates the need for measures in addition to the
specific measures identified in the program abuse prevention plan, The measures shall
include the specific actions the program will fake to minimize the risk of abuse within the
scope of the licensed services, and will identify referrals made when the vulnerable adult
is susceptible to abuse outside the scope or control of the licensed services. When the as-
sessment indicates that the vulnerable adult does _rﬁt @ specific risk reduction mea-

sures in addition to those identified in the program abuse prevention plan, the individual
abuse prevent1on plan shall document th1s determination.

part of the initial individual program plan or service plan required under the applicable
licensing rule. The review and evaluation of the individual abuse prevention plan shall be
done as part of the rev1ew of the program plan or serv1ce plan. The person recewmg ser-

full extent ctent of the person’s abilities. If applicable, the person’s legal representative shall be
given the opportunity to to participate with or for the person in the development of the plan.
The mterdlsmplmary team shall document the review of all abuse prevention plans at
least annually, using the md1v1dua1 assessment and any reports of abuse relating to the

Subd. 3. ORIENTATION OF MANDATED REPORTERS. The license holder
shall ensure that each new mandated reporter, as defined in section 626.5572, subdivision
16, who is under the control of the license holder, receives an orientation within 72 hours
of first providing direct contact services as defined in section. »n 245A.04, subdivision 3, toa
vulnerable adult and annually thereafter. The orientation and annual review shall inform
the mandated reporters of the reporting requirements and definitions i in sections ons 626.557
and 626.5572, the requirements of this section, the license holder’s program abuse pre-
vention plan, and all internal policies and procedures related to the prevention and report-
ing of maltreatment of individuals receiving services,

Sec. 35. [245B.01] RULE CONSOLIDATION.

This chapter establishes new methods to ensure the quality of services to persons
with mental retardation or related conditions, and streamlines and simplifies regulation
of services and supports for persons with mental retardation or related conditions. Sec-
tons 245B.02 to 245B.07 establishes new standards that eliminate duplication and over-
lap of regulatory requirements by consolidating and replacing rulc parts from four pro-
gram rules. Section 245B.08 authorizes the commissioner of human services to ) develop
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and use new regulatory strategies to maintain compliance with the streamlined require-
ments.

Sec. 36. [245B.02] DEFINITIONS.

Subdivision 1. SCOPE. The tetms used in this chapter have the meanings given
them.

Subd. 2. APPLICANT. “Applicant” has the meaning given in section 245A.02,
subdivision 3 3.

Subd. 3. CASE MANAGER. “Case manager” means the individual designated by
the county board under rules of the commissioner to prov1de case management services
as as delineated i in section 256B.092 O successor provisions.

Subd. 4, CONSUMER., “Consumer” means a person who has been determined eli-

gible to receive and is isreceiving services or support t for persons with mental retardation or
related conditions.

Subd. 5. COMMISSIONER. “Commissioner” means the commissioner of the de-
partment of human services or the commissioner’s designated representative.

Subd. 6. DAY TRAINING AND HABILITATION SERVICES FOR ADULTS
WITH MENTAL RETARDATION OR RELATED CONDITIONS. “Day training
and habilitation services for adults with mental retardation or related conditions” has 1 has the
meaning given in sections 1s 252.40 to to 252.46.

Subd. 7. DEPARTMENT. “Department” means the department of human services.

Subd. 8. DIRECT SERVICE. “Direct service” means, for a consumer receiving
residential-based services, day training and habilitation Services, of respite care Services,
one or more of the followmg supervision, assistance, or training,

Subd. 9. HEALTH SERVICES. “Health services” means any service or treatment
consistent with the health needs of the consumer, such as medication administration and
monitoring, medical, dental, nutritional, healih monitoring, wellness education, and ex-
ercise.

Subd. 10. INCIDENT. “Incident” means any serious injury as determined by sec-

tion 245.91, subdivision 6; accident; reports of a a child or vulnerable adult maltreatment;
circumstances that involve alaw enforcement agency; or a consumer’s death.

Subd. 11. INDIVIDUAL SERVICE PLAN. “Individual service plan” has the
meaning given in section 256B.092 or successor provisions.

Subd. 12. INDIVIDUAL WHO IS RELATED. “Individual who is related” has
the meaning gi given in section 245A.02, subdivision 13.

Subd. 13. INTERMEDIATE CARE FACILITY FORPERSONS WITHMEN-
TAL RETARDATION OR RELATED CONDITIONS OR ICF/MR. “Intermediate
care facility” for persons with mental retardation or related conditions or ICF/MR means
a residential program licensed to provide services to persons with mental retardation or
related conditions under section 252.28 and chapter 245A and a physical facility licensed
as a supervised living facility under chapter 144, which together are certified by the de-
partment of health as an intermediate care facxhty for persons thh mental retardation or
related conditions.

New language is indicated by underline, deletions by strikeout:

Copyright © 1997 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.



Ch. 248 LAWS of MINNESOTA for 1997 3090

Subd. 14. LEAST RESTRICTIVE ENVIRONMENT. “Least restrictive envi-
ronment” means an environment where services:

(1) are delivered with minimum limitation, intrusion, disruption, or departure from
typical 1 pattems of living ing available to persons without disabilities;

(2) do not subject the consumer or others to unnecessary risks to health or safety; and

(3) maximize the consumer’s level of independence, productivity, and inclusion in
the community.

Subd. 15. LEGAL REPRESENTATIVE. “Legal representative” means the par-
ent or parents of a consumer who is under 18 yeass of age or a guardian, conservator, or
guardian ad litem authorized by t by the court, or other legally authorized representative to

_make dec1smns about services for a consummer.

Subd. 16. LICENSE. “License” has the meaning given in section 245A.02, subdi-
vision 8. o

Subd. 17. LICENSE HOLDER. “License-holder” has the meaning given in sec-
tion 245A.02, subdivision 9.

Subd. 18. PERSON WITH MENTAL RETARDATION OR A RELATED
CONDITION. “Person with mental retardation or a related condition” means a person
who has been diagnosed under section 256B.092 as having substantial limitations i in
present functioning, manifested as significantly subaverage intellectual functioning, ex-
isting concurrently with demonstrated deficits in adaptive behavior, and who manifests
these conditions before the person’s 22nd birthday. A person with a related condition
means 2 person who meets the dlagnostlc definition under section 252.27, subdivision
1a.

Subd. 19. PSYCHOTROPIC MEDICATION USE CHECKLIST. “Psychotro-
pic medication use checklist” means the psychotropic medication monitoring checklist
and manual used to govern the administration of psychotropic medications. The commis-
sioner may revise or update the psychotropic medication use checklist to comply with
Tegal requirements or to meet professional standards or guidelines in the area of develop-
mental disabilities. For purposes of this chapter, psychotropic medication means any me-
dication prescnbed to treat mental illness and associated behaviors or to control or alter
behavior. The major classes of psychotropic medication are antipsychotic (neu:oleptlc)
antidepressant, antianxiety, antimania, stimulant, and sedative or hypnotic. Other mis-
celfancous medications are considered to be a psychotropic medication when they are
specifically prescribed to treat a mental iliness or to conirol or alter behavior. ~

Subd. 20. RESIDENTIAL~BASED HABILITATION. “Residential-based habi-
litation” means care, supervision, and training provided primarily in the consumer’s own
home or place of residence but also including community—integrated activities following
the individual service plan. Residential habilitation services are provided in coordination
w1th the prov1510n of day trammg and hablhtatlon services for those persons receiving

Subd. 21. RESPITE CARE. “Respite care” has the meaning given in section
245A.02, subdivision 15.
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Subd. 22. SERVICE. “Service” means care, supervision, activities, or training de-
signed to achieve the outcomes assigned to the license holder.

Subd. 23. SEMI—INDEPENDENT LIVING SERVICES OR SILS “Semi~inde-
pendent llvmg services” or “SILS” has the meaning given in section 252.275.

Subd. 24. VOLUNTEER. “Volunteer” means an individual who, under the direc-
tion of the license holder, provides direct services without pay to consumers served by the
license holder.

Sec. 37. [245B.03] APPLICABILITY AND EFFECT.

Subdivision 1. APPLICABILITY. The standards in this chapter govern services to
persons with mental retardation or related conditions receiving services from license
holders pr0v1d1ng residential—based habilitation; day training and habilitation services
for adults; semi~independent living services; residential programs that serve more than
four consumers, mcluding intermediate care facilities for persons with mental retarda-
tion; and respite care provided outside the consumer’s home for more than four consum-
ers at the same time at a single site.

Subd. 2. RELATIONSHIP TO OTHER STANDARDS GOVERNING SER-
VICES FOR PERSONS WITH MENTAL RETARDATION OR RELATED
CONDITIONS. (a) ICFs/MR are exempt from:

(1) section 245B.04;

(2) section 245B.06, subdivisions 4 and 6; and

(3) section 245B.07, subdivisions 4, paragraphs (b)and (c); 7; and 8, paragraphs (1),
clause (iv), and (2).

(b) License holders also licensed under chapter 144 as a supervised living facility
are exempt from section 245B.04.

(c) Residential service sites controlled by license holders licensed under chapter
245B Tor home and community—based waivered services for four or fewer adults are ex-
empt from compliance with Minnesota Rules, parfs 9543.0040, subpart 2, ifem C;
9555.5505; 9555.5515, items B and G; 9555.5605; 9555.5705; 9555.6125, subparts 3,
item C, subliom (2),and 410 6; 65?6@5 9555.6225, subpart 8; 9555.6245; 9555.6255;
and 9555.62635. The commissioner may approve alternative methods of providing over-
mght supervision using the process and criteria for granting a variance in section
245A.04, subdivision 9. This chapter does not apply to foster care homes that do not not pro-
vide residential habilitation services funded under t the home a and community—based

waiver programs defined i in section 256B.092.

(d) The commissioner may exempt license holders from applicable standards of this
chapter when the license holder meets the standards under section 245A,09, subdivision
7. License holders that are accredited by an independent accreditation body shall shall contin-

ue to be licensed under this chapter.

(e) License holders governed by sections 245B.02 to 245B 07 must also meet the
licensure requirements in chapter 245A.

(f) Nothing in this chapter prohibits license holders from ¢oncurrently serving con-
sumers with and without mental retardation or related conditions provided this chapter’s
standards are met as well as other relevant standards.
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(g) The documentation that sections 245B.02 to 245B.07 require of the license hold-
er meets the individual program plan required in section 256B.092 or successor provi-
sions.

Sec. 38. [245B.04] CONSUMER RIGHTS.

Subdivision 1. LICENSE HOLDER’S RESPONSIBILITY FOR CONSUM-
ERS’ RIGHTS. The license holder must:

(1) provide the consumer or the consumer’s legal representative a copy of the con-

sumer’s rights on the day that services are initiated and an explanation of the rights i in

subdivisions 2 and 3 within five working days of service initiation. Reasonable accom-
modations shall be made by the license holder to provide this information in other for-

mats as needed fo facilitate understanding of the i the rights by the the consumer and the consum-
er’s er’s legal representative, if any;

(2) document the consumer’s or the consumer’s legal representative’s receipt of a
copy “of the rights and an explanation of the rights; and

(3) ensure the exercise and protection of the consumer’s rights in the services pro-
v1ded by the Ticense holder and authorized in in the individual service plan.

Subd. 2. SERVICE-RELATED RIGHTS. A consumer’s service—related rights
include the nght to:

(1) refuse or terminate services and be informed of the consequences of refusing or
terminating services;

(2) know, in advance, limits to the services available from the license holder;

(3) know conditions and terms governing the provision of services, including those
related t to initiation and termination;

(4) know what the charges are for services, regardless of who will be paying for the

services, and be notified of changes in those charges;

(5) know, in advance, whether services are covered by insurance, government fund-
ing, or other sources, and be told of any charges the consumer or other private party may

have fo pay; and

(6) receive licensed services from individuals who are competent and trained, who
have professmnal certification or licensure, as required, and who meet additional qualifi-
cations identified i in the individual service plan. .

Subd. 3. PROTECTION-RELATED RIGHTS. The consumer’s protection-re-
lated rights include the right to:

(1) have personal, financial, services, and medical information kept private, and be
advised of the the license holder’s policies and and procedures regarding disclosure of such i E
formation;

(2) access records and recorded information;

(3) be free from maltreatment;

(4) be treated with courtesy and respect for the consumer’s individuality, mode of
communication, and culture, and receive respectful treatment of the consumer’s proper-

ty;
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(5) voice grievances, know the contact persons responsible for addressing problems
and how to contact those persons;

der sectlon 256 045;

(7) know the name and address of the state, county, or advocacy agency to contact
for additional information o or assistance;

(8) assert these rights personally, or have them asserted by the consumer’s family or
legal reg representatlve, without retaliation;

perimental treatment,

(13) associate with other persons of Ell‘?_ consumer’s choice;

(15) engage in chosen activities.
Sec. 39. [245B,05] CONSUMER PROTECTION STANDARDS.
Subdivision 1. ENVIRONMENT. The license holder must:

(1) ensure that services are provided in a safe and hazard—free environment when

the license holder is the the owner, 1, lessor, or tenant of the service site. All other license hold-

ers shall inform the consumer or the consumer’s legal representative and case manager
about an any environmental safety concerns in writing;

supervision or interactions with consurners;

(3) follow procedures that minimize the consumer’s health risk from communicable
diseases; and

(4) maintain equipment, vehicles, supplies, and materials owned or leased by the
license holder i in good condition,

Subd. 2. LICENSED CAPACITY FOR FACILITY-BASED DAY TRAINING
AND HABILITATION SERVICES. Licensed capa01ty of day training and habilitation
service sites must be determined by the amount of primary space available, the schedul-
ing of activities at other service sites, and the space requirements of consumers receiving
services. Primary space does not include hallways, stairways, closefs, utlhty areas, bath-
rooms, kitchens, and floor areas beneath stationary equipment. A minimum of 40 square
feet of primary space must be available for each consumer who is engaged in a day train-

ing and habilitation activity at the site for which the licensed capacity must be deter-
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Subd. 3. RESIDENTIAL SERVICE SITES FOR MORE THAN FOUR CON-
SUMERS; FOUR-BED ICFS/MR. Residential service sites licensed to serve more
than four consumers and four—bed ICFs/MR must meet the fire protection provisions of
either the Residential Board and Care Occupancies Chapter or the Health Care Occupan-
cies Chapter of the Life Safety Code (LSC), National Fire Protection Association, 1985

edition, or its successors. Sites meeting the definition of a residential board and care oc-
cupancy for 16 or less beds must have the emergency evacuatlon capablhty “of residents

Subd. 4. MEETING FIRE AND SAFETY CODES. An applicant or license hold-
er under sections 245A.01 to 245A.16 must document compliance with applicable build-
mg codes, fire and safety codes, health rules, and zoning ordinances, or document that an
appropriate waiver has been granted. -

Subd. 5. CONSUMER HEALTH. The license holder is responsible for meeting
the health service needs assigned to the license holder in the individual service plan and
for bringing health needs as discovered by the license holder promptly to the attention n of
the consumer, the consumer’s legal representative, and the case manager. 'The license
holder is required to maintain documentation on how the consumer’s health needs will be
met, including a description of procedures the license holder will follow for the consumer
regarding medication monitoring and administration and seizure monitoring, if needed.
The medication administration procedures are those procedures necessary to implement
medication and treatment ordets issued by appropriately licensed professionals, and
must be established in consultation with a "a registered nurse, nurse practitioner, physi-

cian’s assistant, or medical doctor.

Subd. 6. FIRST AID. When the license holder is providing direct service and su-
pervision to a consumer who requires a 24—hour plan of care and Teceives services at a

site Ticensed under this chapter, the license holder must have available a staff person

trained in first aid, and, if necded under section 245B.07, subdivision 6, paragraph (d),.

cardiopulmonary resuscitation from a quahfled source, as determined b by the commis-
sioner.

Subd. 7. REPORTING INCIDENTS AND EMERGENCIES. The license hold-
er must rep report the following incidents to the consumer’s legal representative, caregiver,
and case manager within 24 hours of the occurrence, or within 24 hours of receipt of the
information:

(1) the death of a consumer;

(2) any medical emergencies, unexpected setious illnesses, ot accidents that require
physician treatment or hospitalization;

(3) a consumer’s unauthorized absence; or

(4) any fires.and incidents involving a law enforcement agency.

Death or serious injury of the consumer must also be reported to the commissioner
and the ombudsman, ag required under sections 245.91 a and 245. 94, subdivision 2a.
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Sec. 40. [245B.06] SERVICE STANDARDS.

Subdivision 1. OUTCOME-BASED SERVICES. (a) The license holder must
provide outcome-based services in response to the consumer’s identified needs as speci-
fied in the individual service plan.

@ th_e provision o_f services and supports for each consumer wh1ch.

(i) promote community inclusion and self—sufficiency;

(iif) promote social relatlonshlps, natural supports, and paxticipation in community

(iv) allow for a balance between safety and opportunities; and

(v) provide opportunities for the development and exercise of age-appropriate
skills, decision making and choice, personal advocacy, and communication; and

(4) the provision of services and supports for families which address the needs of the
consumer in the context of the family and support family self-sufficiency.

(c) The license holder must make available to the consumer opportunities to partici-
pate in in the community, functional skill development, reduced dependency on care pro-
viders, and opportunities for development of decision—making skills. “Outcome” means
the behavior, action, or status attained by the consumer that can be observed, measured,

ﬂ can be determined reliable and valid. Outcomes are the equivalent of the long—range

goals and short—term goals referenced i in section 256B.092, and any rules promulgated
under that section.

Subd. 2. RISK MANAGEMENT PLAN. The license holder must develop and
document in writing a risk management plan that incorporates the individual abuse pre-
vention plan as required in chapter 245C. License holders jointly providing services toa

consumer shall coordinate and use the resulting assessment of risk areas for the develop-
ment of this pla this plan. Upon mltlatlon of servxces, the hcense hoider will have in place an i 1m-

cluding health, safety, and environmental issues s and the supports the provider will have
in place to protect the consumer and to minimize > these risks. The plan must be changed

based on the needs of of the individual consumer and reviewed at least annually.
Subd. 3. ASSESSMENTS. (a) The license holder shall assess and reassess the con-

sumer within stated time lines and assessment arcas specified i in the individual service

plan or as requested i in writing by the case manager.

(b) For each area of assessment requested, the license holder must provide a written

summary, analysis, and recommendations for use in the development of the individual
service plan.
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() All assessments must include information about the consumer that is descriptive
of:

(1) the consumer’s strengths and functional skills; and

(2) the level of support and supervision the consumer needs to achieve the outcomes
in subdivision 1. T o o

Subd. 4. SUPPORTS AND METHODS. The license holder, in coordination with
other service providers, shall meet with the consumer, the consumer’s legal representa-
tive, case manager, and other members of the interdisciplinary team within 45 days of
service initiation. Within ten working days after the meeting, the license holder shall de-
velop and document in writing: T

(1) the methods that will be used to support the individual or accomplish the out-
comes in section 245B.06, subdivision 1, including information about physical and so-
cial environments, the equlpment and matetials required, and techniques that are consis-
tent with the consumer’s communication mode and learning st style spe01f1ed as the license

holder’s responsibility i in the individual service plan;

(2) the projected starting date for service supports and the criteria for identifying

when the desired outcome has been achieved and when the service supports need to be
reviewed; and

(3) the names of the staff, staff position, or contractors responsible for implementing
each outcome.

Subd. 5. PROGRESS REVIEWS. The license holder must participate in progress
review meetings following stated time lines established in the consumer’s individual ser-
vice plan or as requested in wntmg by the consumer, the consumer’s legal representatlve,
or the case manager, at a minimum of once a year. The license holder must summarize the
progress toward achieving the desired outcomes and make recommendations in a written
report sent to the consumermhe consumer’s legal representative and case manager prior
to the review meeting. For consumers under public guardianship, the license holder is
required to provide quarterly written progress review reports to the consumer, designated

famlly member, and case manager.

Subd. 6. REPORTS. The license holder shall provide written reports regarding the
consumer’s status as requested by the consumer, or the consumer’s legal representative
and case manager.

Subd. 7. STAFFING REQUIREMENTS. The license holder must provide super-
vision to ensure the health, safety, and protectlom rights of each consumer and to be
able to implement each consumer’s individual service plan. Day training and habilitation
programs must meet the minimum staffing requirements as specified in sections 252.40

to 252.46 and rules promulgated under those sections.

Subd. 8. LEAVING THE RESIDENCE. As specified in each consumer’s individ-
ual service plan, each consumer requiring a 24—hour plan of care must leave the residence
to part1cxpate in regular education, employment or commumty activities. License hold-

prepared to care for consumers whenever they are at the remdence during the day because
of illness, work schedules, or other reasons.
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Subd. 9. DAY TRAINING AND HABILITATION SERVICE DAYS. Day train-
ing and nd habilitation services must meet a minimum of 195 available service days

deprlvatlon procedures, as referenced in section 245.825 and rules promulgated under
that section, cannot be used as a substitufe for adequate staffing, as punishment, or for

_s_tﬂ convenience.
Sec. 41. [245B.071 MANAGEMENT STANDARDS.

Subdivision 1. CONSUMER DATA FILE. The license holder must maintain the
following information for each consumer: |

(1) identifying information that includes date of birth, medications, legal represen-
tative, history, medical, and other individual—specific information, and names and tele-
phone numbers of contacts;

(2) consumer health information, including individual medication administration
and monitoring information;

(3) the consumer’s individual service plan. When a consumer’s case manager does
not provide a current individual service plan, the Ticense holder shall make a written re-
quest to the case case manager to to provide a copy of of the 1nd1v1dua1 serv1ce plan and mform the

and the right to to appeal under section 256.045;

(4) copies of assessments, analyses, summaries, and recommendations;

(5) progress review reports;

(6) incident and emergency reports involving the consumer;

(7) discharge summary, when applicable;

(8) record of other license holders serving the consumer that includes a contact per-
son and telephone numbers, services being provided, services that require coordination
between two license holders, and name of staff responsible for 1 coordination; and

(9) incidents involving verbal and physijcal aggression between consumers and
self-abuse affecting the consumer.

Subd. 2. ACCESS TO RECORDS, The license holder must ensure that the follow-
ing people have access to the information in subdivision 1:

(1) the consumer, the consumer’s legal representative, and anyone properly autho-
rized by the consumer or or legal representative;

(2) the consumer’s case manager,

(3) staff prov1d1ng direct services to the consumer unless the information i is not rele-
vant to carrying out the individual service plan,; and

tionally impaired residents.
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(2) review and instruction on the license holder’s policies and procedures, including
their Tocation and access;

(3) emergency procedures;

“ explanatlon of specific job functions, including implementing objectives from
the consumer’s individual service plan;

(3) explanation of responsibilities related to chapter 245C; sections 626.556 and
626.557, governing malfreatment reporting and service plannmg for children and vuiner-
able adults; and section 245.825, governing use of aversive and deprivation procedures;

(6) medication administration as it applies to the individual consumer, from a train-
ing curriculum developed by a health services professional described in section 245B.05,
subdivision 5, and when the consumer meets the criteria of having overriding health care
needs, then medication administration taught b; by a health services professional. Once a a
consumer with with overriding health care needs is admitted, staff will be provided with reme-
dial training as deemed necessary by the license holder and the health professional to
meet the needs of that consumer.

For purposes of this section, overriding health care needs means a health care condi-
tion that affects the service options available to the consumer because the condition re-
qulres

(1) specialized or intensive medical or nuzsing supervision; and

(i) nonmedical service providers to adapt their services to accommodate the health
and safety needs of the consumer;

(7) consumer rights; and

(8) other topics necessary as determined by the consumer’s individual service plan
or other areas identificd by the Ticense holder.

(c) The license holder must document each employee’s orientation received.

Subd. 6. STAFF TRAINING., (a) The license holder shall ensure that direct service
staff annually complete hours of trammg equal to two perccnt of the nurnber of bours the

ing services. If direct service staff has Teceived training from a license holder licensed -
under a program rule identified in this chapter or completed course work regarding dis-
ability—related issues from a post—secondary educational institute, that training may also
count toward training requirernents for other services and for other license holders.

(b) The license holder must document the training completed by each employee.

(¢) Training shall address staff competencies Decessary to address the consumer
needs as identified in the consumer’s individual service plan and ensure consumer health,
safety, and protection of rights. Training may also include other areas identified by the
license holder.

(d) For consumers requiring a 24~hour plan of care, the license holder shall provide
trammg in cardiopulmonary resuscitation, from a qualificd source determined by the
commissioner, if the consumer’s health needs as deternmined by the consumer’s physician
indicate trained s staff would be necessary to the consumer.
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Subd. 7. VOLUNTEERS. The license holder must ensure that volunteers who pro-
vide direct services to consumers receive the training and orientation necessary to /to fulfill
the1r responsibilities.

Subd. 8. POLICIES AND PROCEDURES. The license holder must develop and
implement the policies and procedures in paragraphs (1) to (3).

(1) policies and procedures that promote consumer health and safety by ensuring:

(i) consumer safety in emergency situations as identified in section 245B.05, subdi-
vision 7

(ii) consumer health through sanitary practices;

(iii) safe transportatlon when the license holder is responsible for transportation of
consumers, with provisions for handhng emergency situations;

of incidents and emergencies, and corrective action if needed;

(v) a plan for responding to and reporting all emergencies, including deaths, medical
emergencies, illnesses, accidents, missing consumers, fires, severe weather and natural
disasters, bomb threats, and other threats;

(vi) safe medication administration as identified in section 245B.05, subdivision 5;

(vii) psychotropic medication monitoring when the consumer is prescribed a psy-
chotropic medication, including the use of the psychotropic medication use checklist. If
the responsibility for 1mp1ementﬁf;m?s§alotroplc medication use checklist has not
been assigned in the individual service plan and the consumer lives in : in a licensed 51te the

residential license holder shall be designated; a and

(viii) criteria for admission or service initiation developed by the license holder;

(2) policies and procedures that protect consumer rights and privacy by ensuring:

(i) consumer data privacy, in compliance with the Minnesota Data Practices Act,
chapter 13; and

(ii) that complaint procedures provide consumers with a simple process to bring
grievances and consumers receive a response to the grlevance e within a reasonable time
period. The license holder must provide a copy of ‘the program’s grievance procedure and > and
time lines for addressing grievances. The program’s grievance procedure must permit
consumers served by the program and the authorized representatives to bring a grievance
to the highest fevel g’{? authority in th_e program; and

(3) policies and precedures that promote continuity and quality of consumer sup-
ports by ensuring:

£1_) continuity of care a_ng service coordination, including provisions for service tez-
mination, temporary service suspension, and efforts made by the license holder to coordi-
nate services with other vendors who also provide support to the consumer. The policy

must include the following requirements:

(A) the llcense holder must notify the consumer or consumer’s legal representative
and the consumer’s case manager n writing of the intended termination or temporary ser-
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vice suspension and the consumer’s right to seek a temporary order staying the termina-

tx on or SUSpension of service accordmg to the procedures in section 256.045, “subdivision
4 aor r subdivision 6 paragraph (c);

(B)notice of the proposed termination of serv1ces must be glven at least 60 days be-

pended according to the Ticense holder’s wiitten temporary service suspension proce-
dures, in which case notice must be given as soon as possible;

(C) the license holder must provide information requested by the consumer or con-
sumer’s legal representative or case manager when Services are temporarily suspended or
upon notice of termination;

(D) use of temporary service suspension procedures are restricted to situations in

which the consumer’s behavior causes immediate and serious danger to the health and
safety of the individual or others;

(E) prior to giving notice of service termination or temporary service suspension,
the license holder must document actions taken to minimize or eliminate the need for ser-
v1ce termination or temporary service suspensmn, and

(F) during the period of temporary service suspension, the license holder will work
with the appropriate county agency to develop reasonable alternatives to to protect the tthe indi-
vidual a and others; and

(ii) quality services measured through a program evaluation process including regu-
lar evaluations of consumer satlsfactxon and sharing the results of the evaluations with

Subd. 9. AVAILABILITY OF CURRENT WRITTEN POLICIES AND PRO-
CEDURES. The license holder shall:

(1) review and update, as needed, the written policies and procedures in this subdivi-
sion and inform all consumers or the consumer’s legal representatives, case managers,
and ¢ employees of the revised policies and and procedures when they affect the service provi-
sion;

(2) inform consumers or the consumer’s legal representatives of the written policies
and procedures in this subdivision upon service initiation. Copies must be available to
consumers or the consumer’s legal representatlves case managers the county where ser-

(3) document and maintain relevant information related to the policies and proce-
dures in this subdivision.

Subd. 10. CONSUMER FUNDS. (a) The license holder must ensure that consum-
ers retain the use and avallablhty of personal funds or or property unless restrictions are are jus-
tified 1 in the consumer’s individual service plan.

(b) The license holder must ensure separation of resident funds from funds of the
license holder, the residential program, or program staff,

(c) Whenever the license holder assists a consumer with the safekeeping of funds or
other property, the Ticense holder must:
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(1) document receipt and disbursement of the consumer ’s funds or the property, and
include " the signature of the consumer, Conservator, or payee;

(2) provide a statement at least quarterly itemizing receipts and disbursements of
resident funds or “other property; and

(3) return to the consumer upon the consumer’s request, funds and property in the
license holder’s possession subject to resirictions in the consumer’s s individual service
plan, as soon as possible, but no later than three working days after the date of the request.

(d) License holders and program staff must not:

(1) borrow money from a consumer;

(2) purchase personal jtems from a consumer;

(3) sell merchandise or personal services to a consumer;

(4) require a resident to purchase jtems for which the license holder is eligible for
reimbursement; or

(5) use resident funds in a manner that would violate section 256B.04, or any rules
promulgated under that section.

Subd. 11. TRAVEL TIME TO AND FROM A DAY TRAINING AND HABI-
LITATION SITE. Except in unusual circumstances, the license holder must not trans-

Subd 12. SEPARATE LICENSE REQUIRED FOR SEPARATE SITES. The
license holder shall apply for separate licenses for each day training and habilitation ser-
vice site owhed of leased by fhe license holder at which persons receiving services and
the provider’s employees who provide training and habilitation services are are present fora

cumulatlve total of more than 30 days within any y 12—month period, and for each residen-

quuements in sectlons 245 B 02 to 245B.07 except section 245B.07, subdivision
8(1)(vii), or prov1s1ons governing data practices and information rights of consumers if
the conditionsi in section 245A.04, ‘Subdivision 9 are met. Upon the request of the license
holder, the commissioner shall continue variances from the standards in this chapter pre-
viously granted under Minnesota Rules that are repealed as a result of f this chapter. The
commissioner may approve variances for a license holder o: on a program n, geographic, or or

organizational basis.
Sec. 42. [245B.08] NEW REGULATORY STRATEGIES.

Subdivision 1. ALTERNATIVE METHODS OF DETERMINING COM-
PLIANCE. (a) In addition to methods specified in chapter 245A, the commissioner may
use alternative methods and new regulatory strategies to determine compliance with this
section. The COmMMmisSioner 1 may nay use sampling techniques to ensure compliance with with thls
section. Notwithstanding section.245A.09, subdivision 7, paragraph (d), the commis-
sioner may also extend periods of ficenstire, not to exceed five years, for license holders
Who have demonstrated substantial and consistent compliance with sections 245B.02 to
745B.07 and have conmstently mamtamed the health and safety of consumers and have

pliance” means that durmg the current licensing penod
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(2) job services to help youth find employment in addition to creating jobs on site,
including food service, maintenance, child care, and tutoring;

(3) health services that are confidential and provide preventive care services, crisis
referrals, and other necessary health care services;

(4) living skills training to help youth learn how to care for themselves; and

(5) education services that help youth enroll in academic programs, if they are cur-

rently not in a program. Enzollment in an academic program is required for residency in

transitional housing:

(b)(1) Targeted youth who have current drug or alcohol problems, a recent history of
violent behaviors, or a mental health disorder or issue that is not being resolved through
counseling or treatment are not eligible to receive the services described in subdivision 1.

enrolled in an academic program are not ehglble to receive transitional housing or inde-
pendent living assistance.

(¢) Providers of independent living assistance services must be licensed under sec-
tion 245A 22,

Sec. 44. Minnesota Statutes 1996, section 364.09, is amended to read;
364.09 EXCEPTIONS.

() This chapter does not apply to the licensing process for peace officers; to law
enforcement agencies as defined in section 626.84, subdivision 1, paragraph (h); to fire
protection agencies; to eligibility for a private detective or protective agent license; to
eligibility for a family day care Heense; a family foster care license; or a home care pro-
vider license the licensing and background study process under chapter 245A; to ehglbﬂ-
ity for school bus driver endorsements; or to eligibility for special transportation service
endorsements. This chapter also shall not apply to eligibility for juvenile corrections era-

ployment, where the offense involved child physical or sexual abuse or criminal sexual .

conduct.

(b) This chapter does not apply to a school district or to eligibility for a license issued
or renewed by the board of teaching or the state board of education.

(c) Nothing in this section precludes the Minnesota police and peace officers train-
ing board or the state fire marshal from recommending policies set forth in this chapter to
the attorney general for adoption in the attorney general’s discretion to apply to law en-
forcement or fire protection agencies.

(d) This chapter does not apply to alicense to practice medicine that has been denied
or revoked by the board of medical practice pursuant to section 147.091, subdivision 1a.

Sec. 45, Laws 1995, chapter 158, section 7, is amended to read:

Sec. 7. RECOMMENDATIONS ON REGULATING CHILD CARE PRO-
GRAMS.

The commissioner of human services shall review and make recommendations to
the legislature regarding what programs should be regulated that provide child care for
children, and the manner in which these programs should be regulated.
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The commissioner shall also examine and make recommendations regarding the
feasibility of permitting worksite—based nonresidential child care programs serving 14 or
Tfower children to be licensed under the family and group family day care standards. In
developing these recommendations, the commissioner shall consult with representatives
of organizations with an interest in child care services including, but not limited to, the
following: Targe and small employers, including employers who provide child care on
site; foundations; the state commissioners of economic security and children, families,
and learning; not—for—profit and county agencies; and consumers of child care services.

The commissioner shall submit the recommendations by December 15, 1997, to the
chairs of the house health and human services committee and the health and human ser-
vices finance division, and of the senate health and family services security committee
and the health eate and family services finanee security budget division.

Sec. 46. UNLICENSED CHILD CARE PROVIDERS; INTERIM EXPAN-
SION.

(a) Notwithstanding Minnesota Statutes, section 245A.03, subdivision 2, clause (2),
until June 30, 1999, nonresidential child care programs or services that are provided by
an unrelated individual to persons from two or three other unrelated families are excluded
from the licensure provisions of Minnesota Statutes, chapter 245A, provided that:

(3) the total number of children being cared for at any one time does not exceed five.

(b) Paragraph (a), clauses (1) and (2), do not apply to nonresidential programs that

are provided by an unrelated individual to persons from a single related family.
Sec. 47. FAMILY DAY CARE LICENSURE; INTERIM EXPANSION.
Subdivision 1. INTERIM AGE GROUPINGS; FAMILY DAY CARE. Notwith-

definitions apply:

(1) “Preschooler” means a child who is at least 24 months old up to the age of being

eligible fo enter kindergarten within the next four months.

(2) “Toddler” means a child who is at least 12 months old but less than 24 months

old, except that for purposes of specialized infant and toddler family and group family

day care, “toddler” means a child who is at least 12 months old but less than 30 months
old.

(3) “School age” means a child who is at least of sufficient age to have attended the

first day of kindergarten, or is eligible to enter kindergarten within the next four months,
but is younger than 11 years of age.

Subd. 2. COMMISSIONER’S AUTHORITY. The commissioner may grant a
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(1) the license holder’s license has not been made conditional, suspended, or re-
voked; T

holder;
(3) there bave been no program deficiencies that have been identified that would

jeopardize the health or safety of consumers being served; and

(4) the license holder is in substantial compliance with the other requirements of
chapter 245A and other applicable laws and rules.

(b) To determine the length of a license, the commissioner shall consider:

(1) information from affected consumers, and the license holder’s responsiveness to
consumers’ concerns and recommendations;

(2) self assessments and peer reviews of the standards of this section, corrective ac-

tions taken by the license holder, and sharing the results of the inspections with consum-
ers, the consumers’ families, and others, as requested;

(3) length of accreditation by an independent accreditation body, if applicable;

(4) information from the county where the license holder is located; and

(5) information from the license holder demonstrating performance that meets or
exceeds the minimum standards of this chaper,

() The commissioner may reduce the length of the license if the license holder fails
to meet the criteria in paragraph (a) and the conditions specified in paragraph (b).

Subd. 2. ADDITIONAL MEASURES. The commissioner may require the license
holder to implement additional measures on a fime—limited basis to ensure the health and
safety of consumers when the health and safety of consumers has been determmed to be

and 626.557. The license holder may request reconsideration of the actions taken by the
commissioner under this subdivision according to section 245A.06.

Subd. 3. SANCTIONS AVAILABLE. Nothing in this subdivision shall be

construed to limit the commissioner’s authority to suspend, revoke, or make conditiorial

at any time a license under section 245A.07; make correction orders and require fines for

failure to comply with applicable laws or rules under section 245A.06; or deny an ap-
plication for ficense under section 245A.05.

Subd. 4. EFFICIENT APPLICATION. The commissioner shall establish ap-
plication procedures for license holders licensed under this this chapter to  reduce the need to
submit duplicative material.

Subd. 5. INFORMATION. The commissioner shall make information available to
consumers and interested others regarding the licensing status of a license holder.

Subd 7. DEEM STATUS The commissioner may exempt a license holder from
duplicative standards if the license holder i is already Ticensed under chapter 245A.
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Sec. 43. Minnesota Statutes 1996, section 256E.115, is amended to read:

256E.115 SAFE HOUSES AND, TRANSITIONAL HOUSING, AND IN-
DEPENDENT LIVING ASSISTANCE SERVICES FOR HOMELESS YOUTH.

Subdivision 1. DEFINITIONS; COMMISSIONER DUTIES. (a) The following
definitions apply to this section:

home placement, ieaving out—of—home placement, at risk of becoming homeless, or
homeless.

(@) “Safe house” means a facility providing emergency housing for homeless tar-
geted youth with the goal of reumtmg the family if appropriate and possible.

(3) “Transitional housing” means congregate or cooperative housing for targeted
youth w who are transitioning to independent living.

(4) “Independent living assistance” means services provided to assist targeted youth
who are not living in a safe house or transitional housing to make the transition to inde-

pendent living.

(b) The commissioner shall issue a request for proposals from organizations that are
knowledgeable about the needs of homeless targeted youth for the purpose of previding
establishing a system of safe houses and, transitional housing, and independent living as-
sistance for hemeless such youth. The commissioner shall appoint a review committee of
up to eight members to evaluate the proposals. The review panel must include representa-
tion from communities of color, youth, and other community providers and agency repre-
sentatives who understand the needs and problems of hemeless targeted youth. The com-
missioner shall also assist in coordinating funding from federal and state grant programs
and funding available from a variety of sources for efforts to promote a continuum of ser-
vices for targeted youth through a consolidated grant application. The commissioner
shall analyze the needs of hemeless targeted youth and gaps in services throughout the
state and determine how to best serve those needs within the available funding.

Subd. 2. SAEE HOUSES AND TRANSITIONAL HOUSING PROGRAM
SERVICE REQUIREMENTS; PARTICIPATION REQUIREMENTS; LICEN-
SURE OF INDEPENDENT LIVING ASSISTANCE PROVIDERS. A safe house
provides emergency housing for homeless youth ranging in age from 13 to 22 with the
goal of reuniting the family, if appropriate; whenever possible- Transitional housing pro-
vides housing for homeless youth ages 16 to 22 who are transitioning into independent
shall fey to create a family atmesphete in a neighborhood or community and; if pessible;
provide separate but cooperative homes for males and females- It may be necessary; due
mheemngresmeuen&wpfewdesepafateheusmgferd*ﬁereﬂ%agegmup&(a) The fol-
lowing services, or adequate access to referrals for the following services, must be made
available to the homeless targeted youth participating in the programs described in subdi-
vision 1:

(1) counseling services for the youth, and their families, if appropriate, on site, to |

help with problems that resulted in contributed to the homelessness or could impede
making the transition to independent living;
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Sec. 48, COMMISSIONER OF HEALTH; BACKGROUND STUDIES RE-
PORT.

By January 15, 1998, the commissioner of health shall report to the chairs of the
health and human services fiscal committees of the house and the senate on the back-
ground study costs required by Minnesota Statutes, sections 245A.04, subdivision 3,
paragraphs (b) and (¢) and 144.057, subdivision 1, clause (2), with recommendations for

providing funding to cover the costs of these studies.

Sec. 49. REPORT ON RULE CONSOLIDATION.

Thc commissioner of human services shall report no later than March 15, 1998 to

health and human services, the senate health and family security budget division, and the
house health and human services finance division on the implementation of rule consbh—
dation authorized by Minnesota Statutes, section 245B.01. In addition, the report shall
include recommendations as needed to improve the consolidated rule’s effectiveness in
prov1dmg safeguards for clients while s streamlmmg the regulatory process. The commis-
sioner shall appoint an advisory task force to assist ir in developing the report, The task
force membership shall include, but not be limited to, representatives from provider, ad-

vocacy, and other interested groups, Deparlment of human services staff shall not be

members of the task force but shall provide technical assistance as needed.

Sec. 50. LEGISLATIVE TASK FORCE TO REVIEW THE BACKGROUND
STUDY PROCESS.

by the commissioner of human services, which may include representatives from the de-
partments of human services, health, corrections, and public safety, the ombudsman for
older Minnesotans, the ombudsman for mental health and mental retardation, representa-
tives from the attorney general’s office, and county agencies, persons receiving services
in licensed facilities, families of persons receiving services in licensed facilities, repre-
sentatives from consumer and advocacy groups, representatives of agencies that provide
services, representatlves of individuals and professionals who provide services within
the agencies, and representatives of employee bargaining units.

The speaker of the house and the rules and administration subcommittee on commit-
tees in the senate shall appoint at least three members from each body to constitute alegis-
lative task force to review the background study process for individuals providing ser-
vices in in facilities a and programs licensed by either the department of human services or

——— e

Members shall evaluate the current systems for background studies completed un-
der Minnesota Statutes, section 144.057, and chapter 245A, specific to, but not limited to,
the appropriateness of the authority to disqualify individuals based on a commissioner’s
determination that, absent a criminal conviction, there is a preponderance of evidence
that the individual committed an act that meets the definition of a disqualifying crime un-
der Minnesota Statutes, section 245A.04, the appropriatencss and effectiveness of the
due process available to disqualified individuals, and the appropnateness of standardiz-
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ing disqualifying characteristics across all services licensed by the department of human
services and the department of health.

The deliberations of the task force shall mclude con51derat10n of the prlvacy 1ssues

formation while protecting md1v1dua1 privacy rights, and issues related to rehabilitation |
and present fitness to perform the duties of employment, and be based upon the recogni-
tion that the background study process exists to protect vulnerable children and adults

receiving services in licensed programs and facilities and that the safety of these persons

shall be given preeminent weight over the interests of persons subject to 'the background
study process

The task force shall present a report contamlng any recommendations for change,

30, 1998.
Sec. 51. REPEALER.

Subdivision 1. Minnesota Rules, parts 9555.8000; 9555.8100; 9555.8200;
9555.8300; 9555.8400; and 9555.8500, are repealed.

Subd. 2. (a) Laws 1996, chapter 408, article 10, section 13, is repealed.
(b) Minnesota Rules, parts 4668.0020 and 9543.3070, are repealed.

' Subd. 3. (a) Minnesota Statutes 1996, sections 245A.091; 245A.20; 245A.21; and
252.53, are repealed.

(b) Minnesota Rules, parts 9503.0170, subpart 7; 9525.0215; 9525.0225;
9525.0235; 9525.0243; 9525.0245; 9525.0255; 9525.0265; 9525.0275; 9525.0285;
0525.0095; 9525.0305; 9525.0315; 9525.0325, 9525.0335; 9525.0345; 9525.0355;
9525.0500; 9525.0510; 9525.0520; '9525.0530; 9525.0540; 9525.0550; 9525.0560;
9525. 0570 9525, 0580 9525.0590; 9525 0600; 9525.0610; 9525 0620; 9525 0630

0525.1640; 9525.1650; 9525.1660; 9525.1670; 9525.1680; 9525.1690; 9525.2000;
0525.2010; 9525.2020; 9525.2025; 9525.2030; 9525.2040; 9525.2050; 9525.2060;
9525.2070; 9525.2080; 9525.2000; 9525.2100; 9525.2110; 9525.2120; 9525.2130; and
9525.2140, are repealed. ' _

Sec. 52. EFFECTIVE DATE.
Sectlons 1 3t09,12,13,15 to 34, 43 to 50, and 51, subd1v151on 1 are effective the

Presented to the governor May 30, 1997
Signed by the governor June 3, 1997, 2:58 p.m.
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