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CHAPTER 384—H. ¥ No. 1115.

An Act amending certwin gections of chapler two hundred
thiriy (230) of the General Laws of Minnesote for 1905 a3
emended by chapter three hundred sizty-seven (367) of the Gen-
eral Laws of Minnesote for 1907 and chapter four hundred siaiy
nine (469) of the General Lews of Minnesota for 1949, relaiing
to couvnty end judicial drainage diteh proceedings and (o proced:
ure therein and validating drainage proceedings heretofore had,
in ceriain cases.

Be it enacted by the Legislature of the State of Minnesota:

County and judicial drainage proceedings.—Section 1. That
section three (3) of chapter two hundred thirty (230) of the Gen-
eral Laws of Minnesota for 1905 as amended by section one (1} of
chapter three hundred sixty-seven (367) of the General Laws of
Minnesota for 1907 as amended by section two (2) of chapter
four hundred sixty-nine (469) of the General Laws of NMinme-
sota for 1909 be and the same is hereby amended so as to read
as follows:

‘3. Petition—Bond—New bond—Hearing on petition—Ap-
pontment of engineer~—Before the county board shall establish
any ditch, draiz or water course or other consiruction named in
section one (1) of this chapter, there shall be filed with the aud-
itor of such county a petition signed by one or more of the land
owners .whose land will be liable to be affected by or assessed for
the expense of the construction of the same, or by the super-
visors of any township or the duly authorized officers of any
city or village council, which township, village or city is liable
to be affected by or assessed for the proposed constrmetion, or
by the duly authorized agent of sny public institution, corpoera-
tion or railroad, whose lands or property will be liable to be af-
fected by or mssessed for the expense ¢of the construction of the
sama, of by the state board of contrel or its duly authorized
agent, setting forth the necessity thereof and that it will be of
public benefit or promeie the public bealth, with a destripiion
of the proposed starting points, routes and termini; and one or
more of such petitioners shall give bond, with good and suf-
ficient freehold sureties payable to the county, to be approved,
ineluding amount snd sureties, by the auditor, conditioned to
pay all expenses in case the county board or the couri shall fail
to establish said proposed diteh, drain or water course.

Notice of the filing of said petition, and of the time and the
place of the hearing to be bad thereon, shall be given by the auditor
to all persons interested, by causing a copy of such petition, pre-
ceded by a statement of the time and place set for the hearing
thereof, to be published for three suecessive weeks in & newspa-
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per printed and published in said county, and by posting, at
least three weeks before such hearing, printed copies thereof,
in three public places in each township, where the proposed work
18 located and one at the door of the eourt house in said eounty,
and at the same time the auditor shall mail a printed copy of
said notice to all non-residents of the county whose lands lie
within two miles on either side of the routes specified in the pe-
tition, whose address is known by him or ean be ascertained by
inquiry at the county treasurer’s office.

Propided, that in all cases in which from any cause said
notice shall not be given, or in ease said notice shall be defective,
the county auditor shall eause the same to be given so that the
petition may be heard at the next session of said board, after
the expiration of such, or any new, three weeks’ publieation.

Provided, that the principal or principals and sureties who
have signed said bond, may, at any time prior to the final erder,
establishing the ditch, drain or water course, and subsequent to
the filing of the engineer’s report, upon ten days’ notice in writ-
ing to the petitioners of their intention so to do, pay the costs
of the proceedings and dismiss the same, unless one or more of
guch petitioners shall, within ten days, give a new bond with
good and sufficient freehold sureties, payable to the county
auditor, conditioned the same as the original bond.

‘When said board shall be satisfied that all of the foregoing
conditions have been complied with, they shall cause an accurate
survey of the line of said proposed ditch, drain, creek or water
ecourse from its source to its outlet, to be made by a competent
and experienced civil engineer, to be appointed by them by reso-
lution to that effect.

The auditor shall forthwith transmit to such engineer a cer-
tified copy of such resolution.

Upon the filing of the petition such proceeding may be desig-

nated and numbered by the county suditor as ‘‘county ditch No.
...... ,’’ and may be so referred to in all subsequent proceed-
ings.”’ .
Engineer to give hond of $56,000.—Sec. 2. That section four
(4) of chapter two hundred thirty (230) of the General Laws
of Minnesota for 1905 be, and the same is hereby amended so
as to read as follows:

““Section 4. Before entering upon his duties, such engineer
shall give a bond in the sum of five thousand dollars ($5,000),
with good and sufficient sureties, payable to the county (or to
the respective counties, or any two or more of them as the
case may be), in which any part of the work is to be done, for
the use of guch county or counties, as the ecase may be, and also
for the use of all parties who may show themselves to be ag-
grieved or injured by any negligence or malfessance on his part
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in acting as such engineer, to be approved in case of & county
ditch by the auditor of the county in which the proceedings are
commenced, conditioned that he will diligently, honestly and to
the best of his skill and ability perform his duties as such en-
gineer, and shall tike an oath to faithfully perform his duties.
Provided, that the engineer shall not be required to continue his
bood any longer than gix monthe after the completion or aban-
donment of the work. Provided, that in all proceedings com-
menced before the connty board or in distriet ecourt of any county,
the engineer may, in place and stead of giving a separate bond
as above required in each procceding, give a bond covering all
proceedings commenced in such county for ditches, drains or
water courses upon or in which he may be appointed engineer
under the provisions of this chapter within two {2) yeara after
the filing and approval of such bond, in the sum of ten thousand
dollars ($10,000) with good and sufficient freehold sureties to be
approved by the county auditor of said county, in case of a
county ditch, or, in case of a judicial ditch, by the clerk of the
district court of the county wherein such proceedings were in-
stitnted, such bond to be payable to such last mentioned county
for its use and for the use of any other county affected by ‘such
diteh proceedings, and also for the use of all parties whe may
show themeselves to be aggrieved or injured by any negligence
or malfeasance on: his part in acting as sueh engineer, conditioned
that he will diligently, honestly and to the best of his sldil and
ability perform his duties as such engineer in esch and all such
proceedings.

At any time during the progress of the proceedings in the
matter of establishing or e¢enstructing such ditch, the county
board or any judge of the district c¢ourt of the ecounty where
such proceedings were instituted may, on their own motion or on
motion of any person interested in such diteh, and on such notice
to the engineer as shall be ordered by such county hoard or judge
of the distriet ecourt respectively, order the filing of 8 new or
additional bond by such engineer in such sum as shall be ordered
by such court or may remove the said engineer and make new
appointment of engineer in such drainage proceeding.

Such engineer shall make a ¢orrect survey of the line of said
diteh, drain, ereek or water course, and of the branches thereof,
if any, from its source, or gources, to its outlet or outlets; and he
shall cause stnlzes or monuments to be set along said line, num-
bered progressively down stream, at each one hundred feet; and he
shall make a computation of the number of eubic ysrds of earth
to be excavated and removed from said diteh, drain, creek or
water course between each of the one hundred foot stakes, and
the estimated cost per cubie yard for the removal thereof, and
shall sum up the total number of cubi¢ yards of earth to be ex-
eavated and removed for the entirs length of such diteh, drain,
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creek or water course, and shall make an itemized tabulation of
11l cleaning of obstructions of water courses, building of flumes,
of other wood or masonry work, construction of fences for the
protection of the ditch, and construction of bridges or other
additional construction work found necessary, together with
the estimated cost thereof, and shall make an estimate of the
total cost of laying out, establishing and constructing the whole
work (including branch ditches, if any) and ineluding all pre-
liminary and other expenses connected therewith, and with the
inspecting and certifying to the work when and as the same is
completed. He shall algo, in tabular form, give the depth of eut,
width at the bottom and width at the top, at the source, outlet,
and at each one hundred foot stake or monument of said diteh,
creek or water course; and he shall specify the time, so far as
practicable, and the manner in which the work shall be done, and
mey for that purpose set a different time for completing the sev-
eral contracts, and also for completing any station or stations
included in each contract, and shall have power, when he finds
it necessary, to provide for running said diteh underground,
through drain tiles, or other materialg, as he deems best, by spe-
eifying the size and kind of tile or other material to be used in
such under ground work, and shall estimate the cost of the same
as a part of the total cost of the work. In locating a public
diteh, drain, ereek or water course, or the branches thereof, the
engineer may vary from the line deseribed in the petition, or
from the starting point thereof, as he deems best; provided, he
commence the ditch at or as near the point deseribed in the peti-
tion as is reasonably practicable and follow down the ling therein
described as nearly as practicable, and provided further, that he
shall have authority to specify such branch diteh or ditches as
in his opinion may be necessary to give owners of lands likely
to be assessed for the construction of the main diteh the full
benefit thereof.

He shall also include in his report a form of contract as
complete in its provisions as practicable and which ghall eontain
detailed and complete specifications by direct statement, or by
reference to other parts of the report, and shall provide for all
necessary supervision of the laying of tile, excavation and other
construction work of the contractor or contractors, and which
ghall define the relation which shall exist between the county
and the contractor or contractors and which shall give the en-
gineer the right with the consent of the county auditor, or county
auditors, #s the case may be, to modify his reports, plans and
specifications as the work proceeds, and as circumstances may
require, provided no changes are made that will substantially im-
pair the usefulness of any part of the ditch. or substantially al-
ter its original character or increase iis total cost by more than
ten per centum (10%) of the total original contract price for the

18
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consiruction thereof, which added ¢ost is to be paid by the
county to the contractor ab the cost fixed for like work in the
said contraei, and the county attorney, upon request from the
engineer, shall assist him in the preparation of said form of con-
tract, specifications and provisions. In loeating a public diteh,
- drain, cresk or water course or the branches thereof, the en-
gineer may vary from the line described in the petition, or from
the starting point thereof, as he deems hest, aud as he finds neces-
.sary for the complete drainage of the lands likely to be assessed
for ihe diteh originally petitioned for, and, provided, that he
shall have authority io specify such branch diteh, or ditches, as
in his opinion may be necessary to give owners of lands likely to
be assessed for the comstruction of the main diteh as originally
petitiomed for the full benefit thereof, snd he shall do the same
things and report the same data, tabulations and estimates with
reference 1o said branches as are required by the chapter with
reference t0 the publie ditch, drain, ereelk or water course, or
the branches thereof, described in the original petition ; prowvided,
that such bramch diteh or braneh ditches may either be opened
at the same time and in the same manner as the main diteh, or
the engineer may only loecate said braneh diteh or Qitehes for
futare constraetion. But he must fix a time limit as to the con-
struetion of any such branch ditehes. In all cases in which the
roule proposed is along highways already established, the en-
gineer shall loente the diteh at sufficient distance from the cen-
ter of such highway to admit of a good read alomg the central
line thereof. The earth taken from the diteh shall be so placed,
and the brush or timber taken from the right of way of sueh
ditch may be so placed upon the roadway as to form a turnpike,
which shall be provided with sufficient and suitable culverts or
openings so as not to obstruet the natural flow of surface water, in
time of high water, and no nearer to the margin thereof than
two feet. When there is not sufficient fall in the length of the
route described in the petition to drain the land adjacent thereto,
or when for other reason it appears expedient, he may shorten
or extend the diteh from the outlet named in the petition far
enough to reasonably effectuate the purpose for which the work
js intended. When, in his opinion, it will not be detrimental to
the usefulness of the whole work or to the nsefulness of any ex-
tensiva seetion of the whole work, he shall as far as practicable,
locate the diteh on division lines between lands owned by differ-
ent persons; and he shall, as far as practicable, avoid laying the
same diagonally across lands, but he shall not szcrifice the gen-
eral utility of the ditch to avoeid diagonal lines. Provided, that
the engineer, when it is desirable and practicable and when
necessary 1o the complete drainage of lands likely to be assessed
for the ditch originally petitioned for, may provide for the drain-
age of lands mot likely to be assessed for the diteh, originally
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’ ool
petitioned for, by exteading the ditch or drain or water courses
beyond the limits named in the petition, or by putting in branches,
or by providing that different parts of such ditch or drasin sghall
flow in different directions with more than one outlet, and in all
sueh cases the viewers shall assess benefits and damages to such
additional lands.

What notice shall contain—All persons to be notified.—See.
3. That section nine (9) of chapter two hundred thirty {230)
of the General Laws of Minnesota for 1905 as amended by sec-
tion two (2) of chapter three hundred sizty-seven (367) of the
General Laws of Minnesota for 1907 be and the same is hereby
amended so as to read as followa:

“‘Section 9. Final hearing—Notice—Rehearing—Reassess-
ment—Change of course—Within three days after the filing of
such report it shall be the duty of the auditor to eall a special
meeting of the eounty board by giving to each member thereof
not more than thirty-five days’ notice in the manner provided by
law for notifying county commissioners of special meetings. He
shall also cause a notice of the time and place of such spacial
meeting §0 be given to all persons interested by publication for
three sucecessive weeks prior thereto, in a newspaper printed and
published in said county, and by the posting at least three weeks
before such meeting of printed copies thereof in three public
places in each township where the proposed work is located, and
one at the door of the court housesin said county, whieh notice
ghall briefly state the pendenecy of said petition, and shall state
that the engineer’s report and viewers’ reports have been made
and filed therein, and shell state the time and place set for a
hearing thereon, snd shall state the starting point or points of
said diteh and branches, the terminus or termini thereof and the
general course of the same, and such notice shall further deseribe
or designate the governmental sections of land over whieh such
ditch or branches or any part thereof is surveyed, all as the zame
appears or iz shown by the zald report of the engineer, and
such notice shali further give the names of the owners of the
lands and the names of the municipal corporations and other
corporations that will be affected thereby, as the same appears
in the report of the viewers; and within one week after beginning
such publication the auditor, in ease of a county diteh or in case
of a Judicial diteh, the clerk of the disiriet court, shall mail a
printed copy of said notice to all persons or corporations whose
lands are affected by ssid proposed ditch as shown by the said
viewers’ report, whose address is known to such county auditor
in case of a county diich or to the elerk of the distriet court of
the county wherein such drainage proceedings were instituted in
case of a judicial diteh, or can be ascertained respectively by
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gach suditor or clerk by inquiry at the county treasurer’s of-
fice of the eounty wherein such land is sitnated; provided, that
in gll cases in which, for any canse, said notice shall not be given,
or in case said notice shall be legally defective, the county aud-
itor or clerk of court as the case may be, shall cause the same to
be again given, so that the pefition and engineer’s and viewers’
report and final hearing thereon may be heard at another special,
adjourned or regular meeting of said board, which will occur
more than seven days after the expiration of another notice by
the publication, posting and mailing, as provided in the first in-
stance.

Provided further, that whenever any final order of the county
board or judge of the distriet court establishing or refusing to
establish any ditch in proceedings under this chapter shall have
been heretofore or shall be hereafter set aside, anoulled or de-
clared void by any court by reason of a failure to give proper
notice of the said pendency of said petition and viewers” report or
of the time and place set for the hearing thereof, or for amy
other reason, the county suditor in ease of a eounty diteh, or the
¢lerk of the district conrt in case of a judicial ditch, at any time
within one year after the rendering of such judgment or decision,
upon the applicstion of any petitioner in such case, or upon being
directed by resolation of the county board shall ceall & specml
meeting of such gounty board for a rehearing on such petition
and viewers’ report, and shall give notice of such meeting and
rehearmg in the manner hereinbefore provided, and at such
meeting the said county board shall proceed to reconsider such
report, shall act upon the same and make findings thereon and
may esiablish such ditch in conformity with the provisions of
this chapter. ,

Upon due publication, posting and mailing of the not:ce pro-
vided for in this seetion, the eouniy board, in c¢ase of a county
diteh, ox, in case of 8 judieial ditch the district court and the judge
thereof, shall have jurisdiction of each tract of land and of each
pablic highway and of all other property in said viewers’ report
described, including any land added by the drainage of any
meandered lake or the change of any water course and of each
tract of land deseribed in said notice or included in the govern-
mental sections designated or deseribed in said notice, and of
each tract of land owned by any of the persons or private cor-
porations whose names appear in said notice, that is affected by
the proposed ditch or drain, and of &l persons and corporations,
municipal snd otherwise, that are named in said notice, and of
sll persons and corporstions having or owing any interest what-
ever i1, or any mortgage lien or other lien or incumbrance against
any of the tracts of land or other property heretofore in this
yparagraph referred to.
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Said eounty board, in case of a county diteh, or judge of the
district court in case of a judicial ditch, shall therenpon at the
time and place fixed in the notice of finzl hearing or at any ad-
journment thereof, proceed to consider the petition for such ditch
and consider the engineer’s report and the viewers’ report therein,
and hear and consider the testimony adduced of all parties in-
terested, and the testimony of the viewers and engineer if of-
fered, and other admissible testimony. At such final hearing the
engineer or higs deputy or assistant, and at least two of the
viewers shall be present, unless excused by such county board.
Such hearing may be continved or adjourned from time to time
as shall be found necessary by such county board.

If, at such final hearing it shall appear to the satisfaction of
such board or distriet court or judge thereof, from all evidence
adduced or from such viewers’ or engineer’s report, or either or
all of the same, that the general system of said proposed ditech
as surveyed and reported by such engineer, may be improved
by the addition of other branch ditches connecting therewith, or
by a change in the course or dimensions of either the main diteh
or any branches thereof or by the elimination of one or more
guch branches; or if it shall appear to said board or distriet court
or judge thereof at such hearing that the viewers have made un-
equal or improper assessments affecting any of the property or
persons assessed, or have awarded benefits in an unequal or im-
proper proportion to any such pariies, then and in either such
case the said county board or judge of the district court, as the
case may be, shall have authority to forthwith amend or correct
such viewers’ or engineer’s report or both as the ecase may be, or
to make findings in relation thereto or to either of the same as
shall be required by such evidence or such report or reports, and
shall have further authority if deemed advisable to resubmit
such matter to the engineer or to such viewers for immediate
consideration, apd shall have authority to order such viewers or
such engineer, as the case may be, or each of the same, to pro-
ceed forthwith and summarily {o copsider the said matter and
to make such change or changes in such proposed diteh system,
or in the location, course, number or dimensions of the branch
ditches, or in relation to the amount of the benefits or dam.
ages, or both, respectively awarded, or in relation to the conrse
or dimensions of such main diteh, or either or all of the same,
as shall appear to such viewers or such engineer to he just,
reasonable and neecessary, and as shall appesr to be required by
guch evidence; and thereupon such viewers or such engineer, as
the case may be, shall forthwith proceed to reconsider such mat-
ters, and, at such final hearing or at such time thereafter as shall
be fized and determined by such county board, or judge of the
district court, as the ecase may be, shall in writing recommend
sueh amendments to such respective engineer’s report or view-
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ers’ report, as the case may be, as shall be necessary to make
gsame just and reasonable, and as shall appear to be required
by such evidence; such findings and such amendment or amend-
ments shall therenpon be apd become a part of sueh original
report, the same as if originally filed therewith, provided that
land not included in the original viewers’ report shall not be
included and assessed in any amended viewers’ report or at
such final hearing without publishing and posting new notice of
hearing. At such final hearing and after such amendment or
amendments are made to such report the county board or dis-
triet court or judge thereof may further hear and consider all
evidence offered and admissible concerning such report or re-
ports as amended, and may determine seeordingly.

If the county board, or district judge as the case may be,
from the evidenee, considers it necessary or advisable for the
engineer or viewers to re-examine the course of the said pro-
posed ditch, or of the lands to be benefited or damaged thereby,
or if other lands not included are desired to be assessed, then and
in that case, or either of them, the said county board shall have
authority to resubmit the same to the said engineer or viewers,
or both thereof, as the case may be, and order such re-examina-
tion, and in such case the said viewers and the said engineer shall
proceed to re-examine the course of the said ditch or of lands
affected thereby and shall within thirty days after sueh resub-
mission file with the county auditor, or ¢lerk of the distriet court
in ease of a judicial diteh, their amended report. New hearing
shall thereupon be had, and such county auditor, or clerk of
the district eourt as the case may be, shall forthwith proceed to
publish, mail and post like notice thereof as is required in case
of filing of and hearing on original viewers’ report. For the
purposes of making such re-examination the said engineer and the
said- viewers shall have the same authority in all respects as
was possessed by them and each of them in the matter of exam-
ining and viewing for the purpose of making original reports
therein. At such final hearing in case of a judicial diteh or at
any time thereafter upon petition of one or more parties inter-
ested therein, and npon such notice as shall be fixed by the judge
of the district court, the judge of the distriet ecourt shall divide
and apportion among the persons entitted thereto by law the
bed of any lake or lakes drained or to be drained in any such
diteh proceeding.’’

Report of engineer.—Sec. 4. That section ten (10) of chap-
ter two hundred thirty (230} of the General Laws of Minnesota
for 1905 be and the same is hereby amended so as to read as
follows:

“Section 10. If such county board or district judge as the
case may be, from the original, or if amended, then from the
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amended report of said engineer and viewers, and from such
other evidence gs may be adduced before them, shall find that
the engineer’s report and the viewers’ report have been made,
and all other proceedings in the matter have been had and taken,
in accordance with the provisions of this act, and that the esti-
mated benefits to be derived from the comstruction of the said
work are greater than the total eosts, ineluding damages awarded,
and that such damages and benefits have been duly awarded
and assessed, and that said work will be of public utility or
benefit, or will promote the public health, and that such reports
arc complete, Jjust and correct, then such board or judge of the
distriet court shall by an order containing such findings, estab-
lish such diteh as specified in the original, or if amended, as
specified in the amended report of the civil engineer, and shall
by such order establish, adopt and confirm the original or if
amended, then the amended viewers’ report. In case a majority
of the viewers have not agreed or shall not agree in their find-
ings the county board or district judge as the case may be, shall
determine the proper findings and amend and adopt or confirm
the viewers’ report accordingly.

* Award of damages.—Sec. 5. That section eleven (11) of
chapter two hundred thirty (230) of the General Laws of KMinne-
sota for 1905, be and the samo is hereby amended so as to recad
as follows:

‘“Section 11. When damages are awarded to any person,
persons or corporation, and the same shall have been duly con-
firmed, the county board of each county in which any of the
lands for which such damages are awarded are located shall
order the same paid out of the treasury of such county, on
warrants to be drawn and attested by the auditor and signed
by the chairman of the board. Such warrants shall be issued
at the expiration of the time for appeal in favor of such persons
as shall not have appealed, and shall be dated and become due and
payable immediately after the letting of contract of construection
of such diteh. In case of appeal, or in ease of any postpone-
ment or delay in determining the amount of damages due to
any person oOr corporation, warrants in favor of such person
or corporation shall not be issued until the final determination
thereof, When the award is confirmed by order of comrt, it
shall be the duty of the clerk to immediately transmit to the
county auditor of each county affected thereby a certified copy
thereof, and likewise of any final order or judgment thereafter
made in the case of any appeal or jury trial; and thereupon the
same duty shall devolve upon the county board and auditor as
hereinbefore provided. Whenever an award shall have been
finally confirmed it shall be the duty of the county board of the
gounty in which the lands in respect of which such award was
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made are located to camse to be forthwith paid to the owner of
suck property all dameges awarded, with interest at the rate of
six per cent per annum, from the date to which such assessment
relates to the date of such payment. If in any case there shall
be doubt as to who iz emtitled to the damages for land taken,
suech board may require of the elaimant a bond, with good and
snfficient sureties, to hold the county harmless from sl loss, costs
and expenses, in case amy person should thereafter claim and
show himself entitled to sxy part of sneh cdamages.

1M1 C 35-}!,‘0
111&»:1“ b3y Appes] from gward—See. 6. That section twelve (12) of

cuapter twe hundred thirty (230) of the General Laws of Minne-
sota for 1905 be and the same is hereby amended so as to read
as follows: .

‘*Section 12. Any person or corporation sggrieved thereby
may appeal from an order of the county board made in a ditch
proceeding and entered upon their records determining either
of the following matters:

First. The amoant of benefits to any trzet of land or owner
of sny publie or corporate road or railread,

Second. The amount of damages allowed to any person,
pergons or corporation, or assessed to any tract of land.

Third. Refnsing to estadblish such proposed diteh.

To render such appeal effectnal sueh appellant shall file with
the ¢ounty auditer, within and not after twenty (20) days from
the date sueh final order is issned, a notice of appeal, which
shall briefly state the grounds upon which such appeal is taken,
accorupanied by am appesl bond to the ecountiy board, with at
least two freehold sureties in an smount of not less than two
hundred and fifty dollars (£250.007, to be approved by the anditor
of the county in which such appeal is taken, conditioned that
said appellsnt will duly prosecate the appeal and pay all costs
and disbursements that may be adjudged against him, and to
abide the order of the court, Within twenty (20) days after
such filing the anditor shall make o eomplete tramseript of all
the papers and proceedings on file and of record in his office, 50
fer as the same pertaiu to the premises or matter on account
of whieh the appeal is taken, together with the motice of appeal
and file same in the office of the clerk of the distriet court of
the connty.

Any person deeming himself aggrieved in a county or judicial
ditch proceeding, by an order of the connty board or the eourt
az the case may be, determining the amonnt of his benefits or
damages may demand a jury trial to determine the amount of his
benefits or damages ag the case may be on account of the con-
struction of such ditch. Swuch demand shall be in writing, signed
by the party making the same, or by lhis agent or attorney, and
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with copy of proposed bond shali be served upon attorney for
petitioner, if any, and if not then upon the county attorney of the
county wherein proceedings were instituted and the original bond
uud notice with proof of service as herein required shall be filed
in the office of the clerk of the distriet court within and for the
county in which the proceeding is pending, within twenty days
after the filing therein of the order confirming the report of the
viewers., In a judicial ditch proceeding, such demand shall be
accompanied by a bond in the sum of at least two hundred fifty
dollars ($250) with at least two sureties regident in the county
wherein such proceedings were instituted or in the county where-
in such land is situated, bond and sureties to be approved by the
clerk of the district court wherein such proceedings were com-
menced, said bond to be conditioned that demandant will pay all
costs and disbursements adjudged against him and further con-
ditioned to abide the order of the court therein. The issues
raised by such demand shall stand for trial and shall be fully
tried and determined at the next term of the district court held
within the ecounty in which such proceedings were commenced,
or in such other county in which such trial shall be held as here-
inafter provided, beginning after the filing of such demand, and
shall take precedence of all matters of a civil nature in said court.
It there be more than one demand triable in one county, they
may be consolidated and tried together, but the rights of such
demandants shall be separately determined by the jury in its
verdict. 1f the demandant or appellant fails to recover more
damages than awarded to him or fails to reduce the amount of
benefits assessed against his land, then the costs of such trial
shall be paid by the demandant or appellant as the case may be.
The construction of any such diteh shall not be hindered, delayed
or prevented by the prosecution of any appeal or demand herein
mentioned. In case of demand for a jury trial as to assessments
of damages or benefits to lands situated in a county other than
the county wherein sueh ditch proceedings were instituted and
are pending, and iz case such demandant for jury trial so re-
quests in such demand, such trial as to the land situated in such
other county shall be held at the next term of the distriet court
of the county wherein such lands are situated, and in such ease
the clerk of the district court where such demand is filed shall
malke, certify and file in the office of the clerk of the district court
of the county where such trial i8 to be had a transcript of the
papers and documents on file in his office in such proceeding so
far as pertain to the matter on account of which said appeal is
taken. After such trial the clerk of the distriet court of the
county where such action is tried shall make, certify and re-
turn the verdict of the jury or the order of the court in such
matters to such clerk of the distriet eourt of the county wherein



8147
- 578

052 GENERAL LAWS [Chap.

such proceedings were instituted and such verdict or order shall
be entered and enforced as a part of such proceedings in such last
mentioned county.’’

Allowance of estimate,—Sec. 7. That section fifteen (15) of
ehapter two hundred thirty (230) of the General Laws of Minne-
sota for 1905, be and the same is hereby amended so as to read
as follows:

““Section 15. The bond and contract shall be attached to
each other, and the contract shall econtain the speeific deseription
of the work to be done, either expressly or by reference to plans
and specifications, and refer to the number of the section or sec-
tiong, as provided for in the preceding section; and shall provide
that the work shall be done and completed as provided for in
the report of the engineer, and subject to his approval and that
of the auditer or auditors, as the case may be.

Such contract shall be drawn to the satisfaction of the engi-
neer and the county attorney. Every such contract shall em-
brace all the provisions provided by law for the giving of bond
by contractors for public works and improvements and for the
better security of the contracting county or counties and of the
parties performing labor and furnmishing material in and about
the performance of such eontracts, and shall provide that time
shall be of the essence of the contraet, in that if there should
he any failure to perform the work according to the terms of
said contract within the {ime limited therein, originally or by
extension, the contractors shall forfeit and pay to the county in
which the portion of the work in default shall be located, a
certgin sum, to be named therein, and which shall be fixed by
the county auditor, or auditors, as the case may bhe, for each day
thet such failure shall continue. No extension of the time shall
be granted unless applied for in writing to the auditor, or auditors,
a3 the case may be, stating to his or their satisfaction good and
gufficient reasons therefor, nor shall any extension affect the right
to enforce such forfeiture, if any, as shall occur after the time
eriginally limited and before such extension, or gecarring after
the limit of the extension. The bond shall expressly provide that
the bondsman shall be liable for all damages resulting from any
such failure, whether the work be resold or not, and that any
person showing himself injured by such failure may maintain sn
action upon such bond in his own name and that such actions
may be snceessive in favor of all persons so injured. Such con-
tractor shall be considered a public officer and sueh bond an
official bond within the meaning of the statutory provisions con-
struing such official bonds of public officers as gecurity to all
persons and providing for action on such bonds by any injured
party in the distriet court.
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Provided, that at the end of each year of each season’s work,
after giving such contractor’s bond, and prior to the completion
and acceptance of such job of construction, the contractor may
make verified application to the county board in case of a county
diteh, or in case of a judicial ditch, to the judge of the distriet
court of the county where the proceedings were instituted, setting
forth approximately the total yardape of excavation completed
and total amount of other work completed, the contraet price
thereof and the value of the work theretofore certified &s com-
plete by the engineer, and the amount of money received by con-
tractor, and furiber setting forth the amouni then owing or un-
paid by said contractor for labor or material already furnished
in the matter of the completion of such contract, and asking
an order reducing the amount of the contractor’s bond.

Upon receiving such application, the said judge of the dis-
trict court or the said county board, as the case may be, shall
proceed to hear, consider and determine the said application
upon such notice as shall be directed by such judge or by such
county board respectively, and if upon such hearing, it is de-
termined that no loss will result thereby, the said judge or said
county board may by order reduce the penalty of such bond
to such a sum as shall be deemed advisable by such judge or such
county board, as the case may be, but such reduction shall in
no case exceed by more than twenty-five per cent the amount
alresdy paid to the contractor and such reduction shall not
affect the validity or the enforcement, or in any manner other-
wige affect the remaining amount of the penalty of such bond.

Repairs of ditches—Sec, 8. That section twenty-six (26)
of chapter two hundred thirty (230) of the General Laws of
Minnesota for 1905 as amended by section four {4) of chapter
three hundred sixty-seven (367) of the General Laws of Micne-
gota for 1907 as amended by section ten (10) of chapter four
hundred sixty-nine {469) of the (eneral Laws of Minnesota for
1909 be and the same is hereby amended s0 as to read as follows:

“Section 26. After the construction of any public drain-
age diteh within the State of Minnesota under any law of this
state, the county board of the county in which the said diteh
or any part thereof is located shall keep the same or such part
thereof in proper repair and free from ohstruetion so as to
answer its purposes and pay for the same out of the general
revenue fund of the county and to raise the necessary money to
reimburse that fund, it i8 hereby sauthorized to apportion and
pasess the cost thereof, upon all lands originally assessed for
benefits by reason of the eonstruction of said diteh, said appor-
tionment and assessment fo be in the same proportion as was
the original assessment for benefits.
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Suech eounty board shall make a written statement of such
assessments and deliver the same to the auditor of the county
who shall put the same upon the next succeeding tax duplicates
of said county and who shall make and file in the office of the
register of deeds, the lien statement covering the costs and ex-
penses of such repairs in the manmer so far as consistent, as
provided by sections 19 and 20 of chapter 230 of the Genersal
Laws of Minnesota for 1905, and such assessment shall be a first
and paramount lien upon the lands affected, the same as state
and county taxes.

In ease such assessment or any part thereof is chargeable
against lands in another county then the amount thereof charge-
able against such other county shall by the county board of
the county whieh has paid the same, be certified to the county
auditor of gsuch other county chargeable therewith and such last
mentioned county auditor shall thereupon draw his warrant
therefor in favor of and deliver the same to the county treesnrer
of the county which has paid the same, and snch auditor draw-
ing such warrant shall thereupon apportion and assess and file
lien for the amount thereof wpon all the lands in hie said county
originally assessed for benefits by reason of the construction of
said ditch in the same proportion as was the original assess-
ment for benefits.

The provisions of this seetion shall apply to all works con-
struected for the purpose of drainage under any law now or here-
tofore In force in this state including state ditehes. In case of
repair of state ditches by the county board the cost of the same
shall be paid out of the gemeral revenue fund of the county,
and to raise the neceszary money to reimburse thet fund, the
county board is hereby authorized and empowered and it shall
be their duty to appoint viewers to assess and apportion -the
cost of such repairs and preliminary and other expenses in con-
nection therewith, said assessment and apportionment to be for
benefits to all lands which may have been benefited by the con-
struction of said state ditch and of any lateral or spur ditch
emptying therein in proportion to such benefits.

All laws of this state in regard to county drainage ditches
designating the number and qualification and duties and com-
pensation of viewers, preseribing rules and directions governing
the meking of sssessments of benefits and the manner and time
of giving notice of meeting, governing and making, filing and
the approval, change and adoption of the finsl report of the
viewers, providing for a hesring thereon, and such other pro-
vigions thereof as is necessary and as is adaptable therefor shall
govern proceedings for repair of siate ditches, and a statement
of the assessment for repalrs shall be mede and such assessment
levied and collected in like manner as is hereinbefore in this see-
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tion provided for the making of a statement of and collecting
assessments for repairs of county or judicial ditches.

Provided, that if the repairs for any county or judicial ditch
is made necessary, or if the same is widened or deepened as con-
sequence of the construction of lateral or private ditches, not a
part of sueh county or judicial ditch system, and whieh increases
the volume of water to be taken care of by the original diteh or
which deposits sediment in the original ditch and thereby con-
tributes to the necessity of such repairs, then the county hoard
shall appoint three viewers whose qualifications shall be as here-
in provided, and whose duty it shall be to first apportion the cost
of such repairs and of the expenses in conneetion therewith
equitably between the lands benefited respectively by such orig-
inal ditch and those benefited by such private or lateral ditches
in proportion to the benefits to such respective diteh systems
resulting from the construetion of such original diteh and of such
lateral and private diteches the same as if such original ditch
and such lateral and private ditches were originally one ditch
system, and such viewers shall then equitably apportion and
assess the portion of the cost of such repairs and expenses so
determined to be borne by such private or lateral ditehes upon
the lands benefited by the original construetion of such lateral
or private ditch or ditches or by branches thereto. in proportion
to the benefits to such lands resulting from such construction,
and shall likewise apportion and assess the portion of such cost
determined to he borne by such original ditech upon the lands
benefited by the establishment and construction thereof in pro-
portion to such benefits. The fact that such portion of such cost
of repairs, and such expenses respectively apportioned to such
lateral ditch system and to such original ditech system is re-
spectively apportioned and assessed against the respective lands
benefited thereby in the same proportion as the respective original
agsessments of beneflts therein shall in all cases he prima facie
evidenee that such assessment and apportionment iz made in ¢com-
pliance with the provisions and requirements of law,.

Such viewers shall perform like duties and be governed by
the same rules and restrictions in acting hereunder as is provided
by law for viewers in judicial diteh proceedings, and such view-
ers shall within thirty days after their appointment file their
report in writing with the county auditor of the county and
such county auditor shall give such notice of the hearing on such
report as is provided by law for hearing on engineer’s and
viewers’ report in judicial ditch proceedings. At such hearing
the county board shall proceed to consider such viewers’ report
and adopt or modify the same, and the power and anthority of
such eounty board in relation thereto shall be the same ag is
possessed by the judge at a final hearing on the engineer’s and
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viewers’ report in a judicial diteh proceeding under the laws of
this gtate. The same right of appeal from or review of the as.
segsment of benefite and damages and the same procedure in rela-
tion thereto shall exist in regard to orders herein as exist by law
in the case of eounty diteh proceedings. After final action by the
county board in relation to such assessment, the county auditor
shell proceed as is in this seetion provided in case sneh assess-
ment, for repairs were made by the county board. The repairs
herein provided for shall be constrned to inclade the taking from
said ditch of sediment deposited therein, the removal of obstrue.
tions therein, the widening and deepening thereof so as to answer
its original purpose or so as to provide for additional flow of
water caused by other ditches or any other resson, the euiting
and removal of weeds or grass from the bottom, sides, banks or
right of way of such diteh pnd such other changes or alteratiom
therein as will enhanee its usefulness for the purpose of drain-
age, and shall further be construed to include the extension of
said diteh to a new outlet when and in case the same is found
by the county board to be necessary or advisable.”

Petitioners to give bonds.—See. 9. That section twenty-seven
(27} of chapter two hundred thirty (230) of the Genersl Liaws of
Minnesota for 1905 as amended by section eleven (11) of chapter
four hundred sixty-nine (469) of the General Laws of Minne-
sota for 1909 be and the same is hereby amended so as to read
as follows:

“‘Section 27. Before any district judge shall establish any
ditech, drain, water course or other comstruction named in section
one of this chapter as amended, there shall be presented to a
judge of the district court in the judicial distriet in which any
part of the proposed diteh is to be located a petition such as is
required by section three of ehapter 230 of the General Laws of
Minnesota for the year 1905 as amended.

Before such presentation such petition shall be filed with the
clerk of the district court of the county wherein the said diteh
or any part thereof is to be located or constructed, and a copy
thereof, duly certified by the said clerk, shall be filed with the
county auditor of each of the connties wherein any of the lands
mentioned or described in the said petition are loested,

At the time of filing such petition, one or more of such peti-
tioners shall give bond with good snd sofficient freehold surety,
payable to the county or counties, as the ease may be, te be ap-
proved, including amount and sureties, by the clerk of the dis-
triet court of the county where such proceedings are instituted.
said bond to be conditioned to pay all expenses and costs in
case the court or the judge thereof shall fail to establish said
proposed diteb, drain or water course.
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Such proceedings may be designated and numbered by the
said clerk of said district court as follows:

““Judicial Ditech No. ————"" and may be so referred to
at all subsequent times.”’

Appointment of viewers by court—See. 10. That section
thirty (30) of chapter two hundred thirty (230} of the General
Laws of Minnesota for 1905 be and the same is hereby amended
so as to read as follows:

‘“‘Seetion 30. At the time of the appointment of such engi-
neer or at guch time thereafter as shall be deemed advisable by
the said judge of the district court, the said judge shall make
an order appointing three (3) viewers, guch viewers to have like
qualifications and perform like duties in the matter of such judi-
cial ditch as is provided in this chapter for qualifications and
duties of viewers in the matter of county diteh proceedings be-
fore the county board, and thereafter the proceedings in the
matter of such judieial ditch by such viewers shall be as speci-
fied in sections six (6), seven (7), eight (8), thirty-eight (38},
forty-six (46) of chapter 230 of the (leneral Laws of Minne-
gota for 1905 and acts amendatory thereof and as specified
in other applicable provisions of such chapter, save that the
duties therein specified in respeet to the county board shall be
performed , - such judge, and those in respect to the ecounty
auditor shall be performed by such clerk, and except that the
viewers may be residents of any of the counties mentioned or
described in the petition, and that the jurisdietion of such view-
ers shall extend throughout all such counties, and that their
several reports shall be filed with snch clerk of the distriet
court.”’

Compensation of engineer and other officers.—Sec. 11. That
section forty-five (45) of chapter two hundred thirty (230) of
the General T.aws of Minnesota for 1905 &s amended by section
five (5) of chapter three hundred sixty-seven (367) of the Gen-
eral Laws of Minnesota for 1907 as amended by section twelve
(12} of chapter four hundred sixty-nine (469) of the General
Laws of Minnesota for 1309, be and the same is hereby amended
50 as to read as follows:

““Section 45. The following fees and expenses shall be al-
lowed and paid for services rendered under this act:

To engineers a sum not exceeding the sum of ten (10) dol-
lars per day, to be fixed by the judge or the county board mak-
ing the appointment, for every day necessarily engaged and
actual and necessary expenses, including cost of bond.

To each viewer the sum of three and 50-100 ($3.50) dollars
per day for every day rfeeessarily engaged in viewing ditches, in
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traveling therefor, and in making up their reports, and aetual
and necessary expanses.

To each rodman a sum not exceeding two and fifty hundredths
(2.50) dollars per day, and actual and necessary expenses.

To each chainman, axman, and every other like employee
not herein mentioned, and necessary to the prompt execution of
the work of Loeating or consiructing a pablie ditech, a sum not
exceeding two (2.00) dollars per day, and actual and necessary
2X]ENSES.

To 2ach memher of the county hasrd the swm of three (300
dollars per day for eath day actually occupied in procecdings
to establish or repair, or in inspecting any ditch after its com-
pletion, or during the course of the work, if appointed as a com-
mittes for that purpose, and the sum of ten cents (10e) per mile
esch way for travel pecessary in attending any special meeting
of the county board called for the purpose of transacting any
business pertaining to such ditch, and for travel in inspesting
ditches or other necessary travel in said ditch matter.

Te the county awditor, the county atiorney, the stitorney
for petitioners, the ¢lerks of the distriet eourt, the register of
deeds, the sheriff and other oficers or persons performing duties
hereunder, such ressonsble compensation as shall be fixed by the
county board in case of A county diteh, and by the judge of
the distriet court in case of a judicial ditch, anl .e fees and
compensstion of all such county officers and other officers in
ditch proceedings shall be in addition to all other sums and fees
allowed by law.

All feey per diem, compensation and expenses previded for
in this act and fees for such other legal services or erpemnses as
maYy be necessary, shall in esse of a connty ditch be audited,
allowed and paid upon the order of the county board. In case
of & judicial ditch, such fees per diem, compensation and ex-
penses, and fees for such other legal services and expenses shall
be audited, allowed and paid apon the order of the judge of the
district eourt having charge thereof

The said judge may appoint a referee in any judicial ditch
proceeding to perform the duties hereinafter set forth, such
referse to take oath to faithfully perform his duties according
to law. Such referee shall give bond to the counties affected
by such ditech in such sum as shall be fixed by sueh judge, said
bond 10 be econditioned for the faithful performance of the duties
of such referce. The fees or salary of such referee shall be fixed
by 3uch Jndge mnd shall be paid ont of the funds of such diich
ag shall be ordered by the said judge. I1 shall be the duty of
sueh referee, if appointed, to consider all bills of acconnt or ap-
plications for payment in such ditch proceeding and to hear evi-
denee if offered in relation therets and to report in writing to sueh
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judge his approval, rejection or amendment thereof as such
referee. He shall also keep accurate record and account of all
bills of account and all applications for payment acted upon by
him and reported to the said judge togethier with copies of all
such reports and of all proceedings had in relation thereto. It
shall further be the duty of said.referee by order of said judge
to inspeet and examine and make report upon all work of con:
struction in the matter of such ditch, prior to the final acceptance
thereof, and for the purpose of making such examination or in-
spection, and upon application of such referee, the said judge
may appoint and designate a competent and experienced eivil
engincer other than the one officially acting as such in such diteh
procecding, to examine such diteh and the plans and specifiea-
tions thereof and to report thereon to the said referee; and it shall
be the duty of the said referee and, if requested by such referee,
of said engineer to appear and testify before the county board of
any county considering the final acceptance of such ditch. Any
order of the said judge approving a report of such referee audit-
ing and allowing a bill of account or application for payment
in such ditech procecding shall constitute and be construed as
an auditing and allowance of such account by such judge within
the meaning of this section and the approval by the said judge
of any order of said referce shall constitute the said report of
said referee, the order of said judge in such proceeding, provided
in all cases the said judge may reject such report and make an
independent order in relation to the matters covered by or con-
tained in such report. Such referee shall be subject to removal
at the pleasure of said judge.”’

Rate of interest.—Sec. 12. That section tweni;y-one (21)
of chapter two hundred thirty (230) of the General Laws of
Minnesots for 1905 be and the same is hereby amended so as to

- read as follows:

“‘Section 21. The amount that each tract of land, public or
corporate road or railroad shall be liable for on aceount of the
loecation, construction and establishment of any ditch or ditches
under the provisions of this act shall bear interest from the date
of the filing of the auditor’s statement in the register of deeds’
office at a rate of interest not exceeding six per cent (6%) per
annum until paid, sueh rate of interest to be fixed and determined
by the county board in case of a county diteh or by the judge
of the distriet court in case of a judicial ditech at the time of
establishing such diteh. Provided, that when bonds are issned
by the county for the construction and establishment of such
ditch the same rate of interest shall be charged as said bonds so
issued bear: provided, further, that in any case and at any time
after the establishment of any diteh, the county board in case of
a eounty ditech or the distriet judge in case of & jndieial diteh
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may, upon such notice as shall be respeetively ordered, and upon
a showing of cause therefor, either change or modify any order
previonsly made fixing and determining the rate of interest, or
fix the rate of interest in cese the same has not been previously
fixed, or change the existing rate of interest.

All interest shall constitute an additional lien on said lands
or roads until fully paid, which said interest when about to be
paid shall be computed by the county anditor. If bonds are sold
at a premium, guch premium ghall be used as far ag may be to
make up any deficiency in the assessments levied by the county
auditor or county auditors in the proceedings, and the balance
remaining of such premium, if any, shall be used as far as prae-
ticable, in keeping such ditch in proper repair and free from ob-
struetion so as to answer its original purpose.’’

Preliminary certificates for work dome—See. 13, That sec-
tion seventeen (17) of ehapter two hundred thirty (230) of the
Geperal Laws of Minnesota for 1905 as amended by section six
(6) of c¢hapter four hundred sixty-nine (469) of the General
Laws of Minnesota for 1909, be and the same is hereby amended
s0 a8 to read as follows:

““Section 17. Tt shall be the duty of the engineer, on be-
ing notified by the contractor that his job is completed, to in-
speet the same, and if he finds it complete sccording to the
contract, plans and specifications, he shall report that fact to the
connty board and give to the contractor a certificate stating that
said seetion or sections (by number) or other jobs of construe-
tion, are completed according to the contract, plans and speci-
fications, as set forth in the report of said engineer:

Provided, That when the work for which such certificate is
1o be issued, affects more than one county, proportionate certifi-
cates mhall be issued to each county; whereupon, if approved
by the connty board of the county or counties, as the case may -
be, and upon the presentation and surrender of said certificate
with such approval endorsed thereon, to the auditor of the proper
¢ounty or counties, said anditor shall draw a warrant on the
county treasurer of his county for the proportionate amount
found to be due from such county on said contract, according
to such preliminary certificate, as herein provided; and that said
warrant shall be paid out of the gemeral ditch fund to be pro-
vided by the county board as hereinafter specified.

Said warrant shall become due and payable out of said fund
at once, and if there shall be no cash in said fund to pay said
warrant when the same is presented the county treasurer shall
endorse said warrant ‘*not paid for want of funds,’’ and date and
dign such endorsement., and the amount of said warrant shall
draw interest at the rate of six (6) per ecent per annum until
called in by the treasurer or auditor of said county and paid.
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At any time during the progress of the work of construe-
tion, the engineer may issue preliminary certificates for work
done and approved or for material or supplies furnished and
delivered along the line of sald proposed diteh, or otherwise
delivered according to the contract therefor and to be used for
the construction or installment of tile or other enclosed drains
or for bridges or culverts along the line of and as a part of the
said proposed diteh system; which preliminary certificate shall
contain the station number or numbers of the work covered by
such certificate, the actual yardage of the excavation eertified,
and the total value thereof according to the contraet of eon-
struction, or in case the same is for material Turnished, then an
estimate of the total value of such material according to con-
tract. Such eertificate shall further show the percentage of such
total value of the work or material to be paid by the eounty or
connties, and if the proportion has been fixed by the distriet conrt,
such certifieate shall further show the proportion of sueh total
value to be paid by the respective counties. Said certificate shall
be executed in duplicate by the said engineer, or in such number
as may be necessary and as many thereof marked ‘‘duplicate”
shall he delivered to the contractor as there are counties affected,
and such engineer shall further file one thereof with the county
anditor of each county affected; provided that no engineer in
drainage proceedings shall by preliminary certifieate certify or
recommend for payment and no county auditor shall canse to
be paid a sum exceeding seventy-five per ecent (75%) of the total
value of the work done and approved or exceeding fifty per eent
{509%) of the total value of material or supplies furnished or de-
. livered as such total value is shown by such preliminary certifi-
cate.

Thereupon the%aid county auditor shall forthwith issue his
warrant for guch amount to be so paid, by such eounty, which
‘said warrant shall ‘be payable as hereinbefore provided for pay-
ment of warrant issued after full completion of contract of con-
struction.

Provided, That no certificate or certificates of partial com-
pletion or of furnishing of material shall be furnished or de-
livered by the engineer unless the said certificate or certificates
shall be accompanied by the engineer’s written certificate that
no loss will result from such partial payment. Provided further,
that the county or counties paying a preliminary estimate of the
engineer on material furnished or delivered shall have a lien on
the said material to the amount of all payments made thereon
by such county or counties. h

Provided, That the said certificate or certificates of the engi-
neer in the matter of any county or judicial diteh proceedings,
or any other estimate or certificate required under any of the
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drainage laws of this state to be made by him, shall not comsti-
tute prima fucie or other evidenee of the truth of the contents
thereof, or of the completion of any ditech or any part thersof
by the contractor or otherwise or of the fulfillment of the con-
tract or any part thereof unless and wntil said certificate 18 ap-
proved by resolution of the eounty board.

It shall also be the duty of the engineer to inspeet the lay-
ing of tile, excavation and all other work of construetion from
time to time, as provided for in the specifications and provi-
gions in his report end as provided for in the contraet for con-
struction, and every thirty days during the progress of the wark
to report in writing to the county board or the judge of the
district court as the case may be, as to all work completed since
the last prior report, and his services for making such inspection
shall be paid for at the same rate and in the same way as his
cervices in making his eriginal sarvey and report.”’

Modiflcation of order congtruction ditch.—Sec. 14. Where

- - 335 he county board of any county in this state or the judge or

judges of any district court of this state has heretofore located,
established or caused to be constructed, or has attempted or
purported to locate, establish or eause to be comstructed any
diteh, drain or other water course within their respective juris-
dietion under the provisions of chapter 230, Qeneral Laws of
Minnegota for 1905 and acts amendatery thereof or sapplement-

ary thereto, and ssid county board or said judge of the district

court, as the case may be, has found and determined thst such
diteh, drain or other water course will be of publi¢ utility or will
ptomote the publie health, and that the benefits or estimated
benefits to be derived from the construction thereof are greater
than the total cost, including damages awarded and where the
contract or contracts for the comstruetion of such ditech have
been actually entered into, and the county suditor has execnted
and filed in the office of the register of deeds, the tabular state-
ment required by law and making assessments for the costs and
expenses of location, establishment and construction of the same
against the lands, corporations, roads and other property bene-
fited thereby, and no appeal has been taken therefrom, or from
any such proceedings, or if appeal was taken, same has been
determined prior to the passage of this act, and where, first, the
final order establishing such diteh ig ineffective or not according
te law for the reason that the same does not sufficiently or cor-
rectly deseribe or designate the course, or the size or dimensions
of such ditch, or the branch or branches thereof, or any part of
the same, or ig ineffective for any other reason or, second, where
for anv reason, whether the main diteh or any part thereaf, or
any branch or lateral ditck or any part thereof has not been
located, dug or constructed along the line or at the place or
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location fixed or determined therefor by the order establishing
such ditch, but has been wholly or partially located, dug or con-
structed along a different line or at a different place or loca-
tion, or third, where branches or laterals to any ditch have been
wholly or partially located, dug or constructed, additional to,
different from, or other than those established or designated by
the final order establishing such diteh, or, fourth, where at the
final hearing or subsequent thereto, the engineer’s report or
viewers’ report or the final order establishing such ditch have
been either actually or constructively changed or aitered or modi-
fied by order or action of the county board or the district judge
originally aecting thereon, or, fifth, where any other action or
thing, not ahove specified, required to be done or performed by
any officer or person in the matter of the establishment, loca-
tion or construction of any such ditch, or of the acceptance or
payment therefor, or if any part thereof or of the issuance of
bonds therein, or of the making of assessments of benefits therein,
or of the making or filing of the lien of assessments of benefits
therein, or any other step in such drainage proceeding, has been
attempted to be performed, but has been actnally done or per-
formed in & manner not in eompliance with law, then all of the
said proceedings so taken as aforesaid and all parts thereof and
any assessments or liens so levied or assessed or attempted to
be levied or assessed for payment of the expense and cost of said
ditch, including damages awarded, and the contract, if any, en-
tered into in the said diteh matter, and all payments thereon or
otherwise made in such diteh proceedings, and all diteh bonds
issued in the said proceeding, and the final order establishing
any such diteh, and any such change or alteration in such final
order, or in the engineer’s or viewers’ report therein, and all
other steps and proceedings in such ditch matter attempted to
be done, but wherein the provisions of law were not fully com-
plied with or were violated, and each and all of the same are
hereby legalized and declared to be valid and in full force and
effect, the same as if all proceedings in the matter of locating
and establishing said diteh and the acceptance thereof and pay-
ment therefor and all other proceedings therein were in all re-
spects regular, and the same as if the final order establishing
said diteh had been regularly and correctly made. Where such
main diteh or branches or laterals or any part thereof has not
been wholly or partly loeated, dug or construeted along the line
determined and fixed therefor, as aforesaid. but has been wholly
or partly located, dug or constructed at a different place, or where
branches or laterals to any ditch have been wholly or partly
located, dug or constructed additional to, different from or other
than those established by the final order establishing such diteh,
or when such final order was ineffective or defective as afore-
said, then the gaid ditch or branches thereof as wholly or partly
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located, dug or construeted at such different place and suach
branches or laterals addifional to or different from those desig-
nated or established by such final order and all such ditch or
branthes as scivally located and construeted or partially com-
structed, and each and all of the same are hereby legalized and
made valid and effective at such different place of location or
eonstraction, the same as if there located and ordered constructed
by the final order establishing such ditch, provided that, if any
person whose lands are affected by the said ditch or by such
change, claims additional or other damages to such lands on ac-
count of such change, than as originally awarded, or claims a
reduetion of assessment of benefits to any such land by reason
of such change, then and in either such case, such persom shall
within sixty days after the passage of this sct, make application
to the county board which established sach ditch, in the case of
a county diteh, or to a judge of the district court which estab-
Lished the same, in case of a judicial diteh, to have his elaim for
such additiona]l damages or reduced benefits considered and de-
termined, and such county board shall thereupon proceed to hear
and consider such application and determine the same, upon such
notice of hearing therefor, as shall be deemed advisable by such
county board or distriet judge, as the case may he, and shall
make such order in the premises as may be just and equitable
and required by the evidence submitted, and appeal from such
order or review bhereoi shall be had in the mamnner provided by
law for appeal from or review of assessment of benefils in county
and judicial ditch proceedings.

Provided That the provisions of this section shall rot apply
to sny actmn ot law or in equity now pending in any court of this
state brought for the purpose of questioning or reviewing any
such defect in any such ditch proeeeding.

8ide ditches not to be constructed in certain cases—See, 15.
That section thirteen (13} of chapter four hundred sixty-nine
(469) of the General Laws of Minnesota for 1909 he and the
same is hereby amended so as to read as Iollows:

“Section 13. Construction of branch ditches after comple-
tion of main diteh—Petition—Hearing —After the completion of
any ditch constructed under any law of this state, excepting
state or town ditehes, no publie or private, or side lateral or spur
ditch or ditches draining lands or property not assessed for bene-
fits in such main diteh proceeding shall be so dug or constracted
by any person or persons or any asgec¢iation of persons or by
any corporation or any township or other municipal or corpors-
tiom or the authorities of either of them, without having first
setured express anthority so to do from the county hoard of the
county where such principal diteh is loecated, or in case of a
judicial district, from the connty board of both counties meet-
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ing jointly for that purpose in the county wherein such drain-
age proceedings were originally instituted, upon notiece by the
county auditor of suech county to the members of said county
board or boards as in case of special board meetings.

Sueh proceedings shall be instituted by a petition to the
county board filed with such county auditor and signed by
parties interested in and affected by said proposed branch, setting
forth the source, course, terminus and the size and dimensions
of said proposed side lateral or spur ditch.

Thereupon the said auditor shall appoint a time and place
to consider the same and shall cal! a special meeting of the county
board or boards, as the case may be, to meet at such time and
place for that purpose and shall cause notice thereof to be pub-
lished once each week for two successive weeks in a4 newspaper
published in each ¢ounty affected.

The said county board or ecounty boards, as the case may be,
may employ a competent and experienced civil engineer to in-
vestigate and report on the matter.

On the day of hearing so appointed, or at any adjourned day
thereof, the county boatd or boards shall proeceed to hear all
testimony offered in relation to said matter, and shall determine
and decide the same, and if the county board or boards decide
to permit suech braneh or lateral diteh to be bmilt, or such other
ditech to empty therein, determine and decide the terms and .con-
ditions under which same may be built, and the amount to be
paid by petitioners therefor, if any, and upon compliance there-
with and not otherwise, said petitioner or petitioners may pro-
ceed to construct and complete said private diteh or side lat-
eral or spur ditch so petitioned for.””

Approved April 20, 1911

CHAPTER 385—H. F. No. 515.

An Act to amend section two thousand nine hundred thirty-
gix, Revised Laws 1905, relating to the incorporalion of cemetery
agsociations.

Be it enacted by the Legislature of the State of Minnesota:

Incorporation of cemetery companies.—Section 1. That sec-
tion two thousand nine hundred thirty-six Revised Laws 1905 be
and the same is hereby amended =o as to read as follows:

€2936. A corporation or association may be formed for the
purpose of procuring and holding or selling lands or lots ex-
clusively for the purpose of public ecemetery and such corpora-
tion may acquire and manage all real and personal prop-



